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PREFACE. 


This  edition  of  Harrington's  Delaware  Eeports  is  published  by 
the  authority  of  an  Act  of  the  General  Assembly  of  the  State  of 
Delaware,  passed  at  Dover,  March  9th,  1901,  which  provides: 

"That  the  Associate  Judge  of  the  Superior  Court,  resident 
in  Kent  County,  be  and  he  is  hereby  authorized  and  directed  to 
have  printed  and  published  at  least  four  hundred  copies  of  each 
of  the  five  volumes  of  Harrington's  Reports,  etc.'' 

[  have  deemed  it  best  to  make  this  edition  as  nearly  as  possible 
a  reprint  of  the  oi'iginal  Reports. 

JAMES  PENNEWILL, 

Associate  Juc/(/t. 

Dover,  Delaware.  June,  1901. 
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SUPERIOR  COURT. 

FALL  SESSIONS, 

1835. 


ENOCH  HOLLIS  vs.  JONATHAN  MOERIS. 

A  sale  of  a  crop  of  corn  growing,  though  within  the  statute  of  frauds,  not 
being  reduced  to  writing,  may  be  taken  out  by  a  part  execution,  as  the  tak- 
ing of  the  corn  by  the  vendee  and  converting  it  into  money. 

And  though  in  such  case  the  count  for  goods  sold  and  delivered  would  be  bad, 
the  plaintiff  may  recover  as  for  money  had  and  received  to  his  use. 

Assumpsit  for  goods  sold  and  delivered;  and  the  money  counts. 
Pleas,  non-assumpsit,  payment,  discount  and  the  act  of  limitations. 

The  entry  on  the  plaintiff's  day  book  charged  the  defendant  with 
"  one  horse  loaned  and  not  returned, 
one  gig         "         ditto 
A  crop  of  corn  growing  on  the  ground  $200 :  " — 

It  was  objected  by  Cullen  and  Frame  for  the  defendant,  1st.  That 
the  proof  of  a  bailment  of  the  horse  and  gig  did  not  support  the  ac- 
tion; and,  2d.  That  the  sale  of  the  crop  of  corn  standing  on  the 
ground  and  growing,  was  a  sale  of  an  interest  in  the  land,  and  being 
within  the  statute  of  frauds  must  be  evidenced  by  writing.  6  East 
Rep.  102,  Crosby  vs.  Wadsworth;  11  East  Rep.  362,  Parker  vs.  Sta- 
niland;  2  Taunt.  38,  Emerson  vs.  Hillis.  And  3d.  That  if  recover- 
able in  assumpsit,  the  plaintiff  must  count  on  a  sj^ecial  contract  for 
a  crop  of  corn  bargained  and  sold,  and  not  for  goods  sold  and  de- 
livered.    1  Chitty  Plead.  339;  5  Esp.  Rep.  176;  13  East  Rep.  249. 

The  Court  said  that  many  of  the  authorities  as  to  the  second  point 
distinguish  between  contracts  executed  and  executory,  and  regard 
a  contract  executed  on  one  side  as  out  of  the  statute.  The  later 
cases  seem  to  conflict  with  the  earlier.  We  shall  charge  the  jury 
that  if  this  contract  has  been  executed  by  the  receipt  of  the  com  by 
defendant,  the  plaintiff  may  recover.  And  though  the  declaration 
should  be  for  a  crop  of  corn  bargained  and  sold,  if  the  proof  establish 
that  the  defendant  took  the  corn,  sold  it  and  received  the  proceeds, 
the  plaintiff  may  recover  on  the  count  for  money  had  and  received 
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to  his  use ;  for,  even  without  any  contract,  and  if  the  defendant  took 
it  as  a  trespasser,  the  plaintiff  might  waive  the  trespass  and  recover 
in  this  form  of  action.  On  the  first  point  there  has  been  some  proof 
of  an  actual  sale  of  the  horse  and  gig,  which  we  shall  leave  to  the 

jury. 

The  plaintiff  then  proved  a  sale  of  the  corn  to  defendant  for  $195 : 
and  that  he  had  gathered  and  sold  it,  and  received  the  proceeds.  The 
horse  was  wortli  $G0 :  —  value  of  the  gig  not  proved. 

Verdict  for  plaintiff  $138  25. 

Layton  for  plaintiff. 

Cullen  and  Frame  for  defendant. 


JONATHAN  MORRIS  vs.  ENOCH  HOLLIS. 

Under  circumstances  the  Court  will  direct  a  set-off  of  judgments  in  cross  ac- 
tions between  the  same  parties,  even  after  an  assignment  made  with  a  view 
to  defeat  the  right  of  set-off. 

Trover  for  a  gig  and  harness. —  Plea,  Not  guilty. 

This  case  came  on  immediately  after  the  verdict  w^as  rendered  in 
the  case  of  Hollis  vs.  Morris,  (ante  p.  3,)  and  was  in  relation  to  a 
part  of  the  same  property ;  the  gig  and  harness. 

The  defendant  called  a  witness,  who  was  objected  to  on  the  ground 
of  interest  in  the  event  of  the  suit,  as  the  amount  of  the  verdict  in  the 
other  case  had  been  assigned  to  him  on  the  record.  It  was  said  that 
the  plaintiff  would  be  entitled  to  set-off  any  judgment  which  might 
be  recovered  in  this  suit,  against  the  judgment  recovered  by  Hollis 
against  him  in  the  other  suit,  notwithstanding  this  assignment,  which,, 
under  the  circumstances  in  which  it  has  been  made,  is  a  fraud  upon 
him. 

The  Court  sustained  the  objection  and  excluded  the  witness. 

The  plaintiff  had  a  verdict  for  $150  00  and  a  rule  was  granted,, 
on  his  application,  to  show  cause  why  this  verdict  should  not  be  set- 
off against  the  verdict  just  recovered  in  the  case  of  Hollis  vs.  Morris; 
which,  upon  hearing,  was  made  absolute.  It  appeared  that  the  de- 
fendant in  this  case  was  insolvent,  and  the  assignment  of  his  verdict 
against  the  present  plaintiff,  had  been  made  with  a  view  to  defeat  the 
right  of  set-off,  and  with  full  knowledge,  on  the  part  of  the  assignee, 
of  all  the  circumstances. 

Cnllen  and  Frame  for  plaintiff. 

Layton  for  defendant. 
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THE  STATE  for  the  use  of  WM.  M.  FOWLER  and  wife  vs. 
THOMAS  EOBINSOX. 

A   receipt  in  full,  though   strong  prima  facie  evidence  of  entire  payment,  is 

not  conclusive. 

Sci.  Fa.  on  a  recognizance  in  the  Orphans'  Court.  Pleas,  pay- 
ment, set-off,  and  the  act  of  limitations,    lleplication,  infancy. 

The  defendant  produced  a  receipt  in  full  from  the  guardian  of  Mrs. 
Fowler.  It  purported  to  be  in  full  of  two  shares  of  the  appraised 
value  of  the  lands  secured  by  the  recognizance;  and  not  merely  of  a 
balance,  but  it  did  not  amount  to  as  much  as  the  two  shares  with  the 
interest  due  thereon. 

The  Court  told  the  jury  that  the  receipt,  though  strong  prima  facie 
evidence  of  a  payment  in  full  was  not  conclusive,  and  might  be  ex- 
amined into.  If  the  jury  thought  there  was  a  mistake,  and  this  ap- 
peared to  them  on  the  evidence,  they  might  find  a  sum  due  the  plain- 
tiff, notwithstanding  the  receipt  in  full  of  her  guardian. 

The  plaintiff  had  a  verdict. 

Layton  for  plaintiff. 

Rohinson  for  defendant. 


THE  STATE  use  of  ELIZA  A.  BEOW>^  vs.  WILLIAM  BROWN. 
The  condition  of  an  administrator's  bond  does  not  extend  to  rents. 

Debt  on  an  administration  bond,  by  an  heir  at  law.  Narr  sug- 
gesting breaches.    Pleas,  Rep.  Issue. 

The  only  question  was  whether  the  administrator  and  his  surety 
were  liable  on  his  bond  for  rents  received  after  the  death  of  the  in- 
testate. 

Mr.  Wootteti  thought  the  act  of  assembly  not  so  plain  as  to  pre- 
clude argument  on  this  point.  He  thought  the  construction  should 
be,  that  the  bond  of  an  administrator  did  not  compel  him  to  receive 
the  rents,  but  should  extend  to  cases  where  he  did  receive  them. 

Clayton,  Ch.  Justice. —  It  was  decided  in  Kent,  twenty-five  years 
ago,  by  the  late  Court  of  Common  Pleas  in  Vanhoy's  case  that,  even 
under  the  old  law,  you  could  not  bring  an  action  on  the  bond  for 
rents.  The  reason  was,  that  the  condition  of  the  administration  bond 
did  not  cover  rents,  but  was  only  for  the  faithful  administration  of 
the  goods  and  chattels,  rights  and  credits  of  the  decedent.  Rents  are 
not  such.  The  late  Supreme  Court  made  the  same  decision  in  the 
case  of  Barler  vs.  M'CJyment's  Ex'rs.  It  is  true,  the  act  of  assem- 
bly makes  them  quasi  assets  for  the  payment  of  debts,  but  they  do 
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not  therefore,  come  within  the  condition  of  the  bond.     They  may  be 
recovered  in  an  action  of  assumpsit.     (Big.  228.) 

Judgment  of  nonsuit. 

Wootten  for  plaintiff. 

Lay  ton  and  Frame  for  defendants. 


JAMES  R.  HEAEX  vs.  MARY  RALPH. 

If  a  justice  state  the  cause  of  action  to  be  on  an  account,  it  is  sufficient,  with- 
out setting  out  the  account. 

The  parties  may  refer  a  case  before  a  justice,  to  referees  of  their  own  choos- 
ing, and  judgment  may  be  entered  on  their  report. 

If  a  man  join  his  wife  with  him  in  a  suit  before  a  justice,  the  Court  will  in- 
tend, after  judgment,  that  it  was  for  the  debt  of  the  wife,  dum  sola. 

It  seems,  that  in  such  case,  the  wife  might  make  oath  against  the  defendant's 
freehold. 

If  a  stay  of  execution  be  claimed  on  the  ground  of  freehold,  the  fact  of  the 
defendant  being  a  freeholder,  must  appear  from  the  record. 

It  seems,  that  freehold  is  a  privilege  that  must  be  claimed,  otherwise  it  will 
be  taken  to  be  uaived,  and  an  execution  may  issue. 

Certiorari  to  Justice  Hearn.  Record  returned,  to  wit: 
Gideon  Ralph  and  wife  vs.  James  R.  Hearn.  Account,  demanded 
$49  37^.  Summons  issued  19th  August  1834,  to  Constable  J.  W. 
Moore,  returnable  30th  August.  Summons  returned.  Parties  ap- 
pear, and  refer  the  case  to  Cyrus  C.  Windsor,  John  Polk  and  Tho- 
mas W.  Ricords ;  after  being  duly  summoned  and  sworn  by  Nathaniel 
Hearn,  do  report  on  this  27th  day  of  September  1834,  and  say,  that 
the  defendant  is  justly  indebted  to  the  plaintiff,  in  the  sum  of  $25  00 
with  costs  of  suit;  and  further,  if  the  said  James  R.  Hearn  will  give 
up  to  the  said  Ralph  and  wife,  one  bed  and  stead,  all  the  carpenter's 
tools,  and  all  the  bed  clothes,  and  all  the  turkeys  and  chickens,  or  as 
many  as  the  said  James  R.  Hearn  got  of  them,  then  this  judgment 
shall  be  fully  satisfied:  —  therefore  judgment  is  for  the  plaintiff,  27th 
day  of  September  1834,  for  debt  $25  00,  and  costs,  &c.  March  9th 
1835,  Mary  Ralph  appears  and  makes  oath  in  due  form  of  law  that 
she  was  in  danger  of  losing  her  debt.  March  9th  1835,  execution 
issued  to  Constable  Ricords,  returnable  1st,  June  next. 

Exceptions.  1st.  That  the  account  or  cause  of  action  was  not  set 
forth.  2d.  That  it  did  not  appear  at  whose  instance  the  trial  was 
referred,  nor  that  the  justice  appointed  the  freeholders.  3d.  That 
there  were  not  proper  parties  to  the  action.  4th.  That  the  judgment 
was  not  absolute  but  only  conditional,  and  it  does  not  appear  tha\  the 
condition  has  not  been  performed.  5th.  That  the  execution  was  ir- 
regular "  for  that  Mary  Ralph  could  not  make  or  take  the  oath  re- 
quired "  by  the  act  of  assembly. 
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The  Court  overruled  all  the  exceptions :  — 

1st.  The  action  is  stated  to  have  been  on  an  account.  The  jus- 
tice had  therefore  jurisdiction.  The  account  itself  is  a  part  of  the 
evidence,  and  need  not  be  set  out  on  the  record.  2d.  Either  party 
may  claim  a  trial  by  freeholders,  and  on  such  claim  the  justice  shall 
appoint  them.  But  the  parties  may  also,  by  mutual  consent,  refer  the 
case  to  referees  of  their  own  choosing,  and  a  judgment  rendered  on 
their  report  would  be  good,  provided  they  were  appointed  by  the 
jilstice  and  regularly  sworn.  This  appears  from  the  record,  to  have 
been  the  proceeding  in  the  present  case. 

3d.  The  suit  may  have  been  for  a  debt  due  to  the  wife  dum  sola, 
to  recover  which  it  was  proper  to  join  the  wife,  and  the  Court  will 
intend  this  after  judgment.  4th.  The  judgment  entered  by  the  jus- 
tice was  an  absolute  judgment  for  $25  00  and  costs.  It  might  be 
discharged  by  complying  with  the  condition  mentioned  by  the  re- 
ferees, but  this  compliance  must  be  shown  affirmatively.  5th.  The 
act  directs  a  stay  of  execution  for  six  months  in  the  case  of  a  free- 
holder, unless  he  shall  waive  his  privilege,  or  unless  the  plaintiff,  or 
one  of  them  (if  several,)  or  some  credible  person,  shall  make  oath  or 
affirmation  that  he,  (or  she)  has  good  ground  to  apprehend,  and  does 
verily  believe,  that  if  the  stay  of  execution  for  six  months  be  allowed, 
the  sum  due  by  the  judgment  will  be  lost.  The  record  in  this  case 
does  not  show,  and  the  exceptions  do  not  suggest,  that  the  defendant 
was  a  freeholder.  The  strong  inclination  of  the  Court  was,  that  the 
privilege  of  freehold  must  be  claimed;  otherwise,  how  is  the  justice 
to  know  whether  the  defendant  is  a  freeholder.  The  act  requires  the 
first  process  against  a  freeholder  to  be  a  summons.  But  it  was  de- 
cided in  New  Castle  county,  that  where  the  defendant  was  taken  on 
a  capias  and  went  into  a  trial  without  pleading  his  freehold,  he  could 
not  afterwards  object  to  the  original  writ.  The  court  also  intimated 
an  opinion  that  if  an  oath  were  necessary  in  this  case,  Mary  Ralph 
would  be  a  credible  person  within  the  provisions  of  the  act  competent 
to  make  it. 

Harrington,  J.  thought  that  the  fact  of  Mrs.  Ralph  making  oath, 
and  the  proceedings  of  the  justice  in  taking  it,  showed  that  the  de- 
fendant was  a  freeholder.  This  oath  would  be  taken  as  the  proper 
one,  if  the  justice  had  merely  certified  that  it  was  in  due  form  of  law; 
but  he  goes  further,  and  states  what  the  oath  was,  and  shows  that  it 
was  not  such  as  is  required  by  the  law.  It  should,  additionally,  have 
been  reduced  to  writing  and  signed.  He  also  doubted  whether  the 
wife  of  a  party,  though  properly  joined  with  him  in  an  action,  could 
legally  do  any  separate  act.  Judgment  affirmed. 

Layton  for  plaintiff  in  Certiorari. 
Wootten  for  defendant. 


Commercial  Bank  vs.  Lockwood's  Adm'r. 


BRINCKLEY  JOHNSON  and  BARTHOLOMEW  JOHNSON  vs. 
JOSEPH  W.  NEALL. 

On  a  judgment  entered  on  a  warrant  of  attorney  to  the  Justice  to  enter  judg- 
ment with  stay  of  execution  until  a  certain  day,  the  defendant,  though  a 
freeholder,  is  not  entitled  to  an  additional  stay  of  six  months. 

Certiorari.  Record  of  a  judgment  entered  on  note  and  warrant 
of  attorney  to  the  justice  to  enter  judgment.    Execution  issued. 

The  exception  was  to  the  regularity  of  the  execution;  that  it  issued 
against  the  defendant,  he  being  a  freeholder,  without  allowing  a  stay 
of  six  months. 

The  judgment  in  this  case  was  entered  on  what  is  usually  called  a 
judgment  note,  which  contained  a  warrant  to  the  justice  to  enter 
judgment  at  any  time  after  the  date  of  the  note,  with  stay  of  execu- 
tion until  the  1st.  of  November  1834.  This  judgment  was  entered  on 
the  21st  of  March  1835,  after  the  stay  stipulated  for  by  the  note  was 
out;  and  the  question  was,  whether  the  defendant  was  entitled  under 
the  law  to  an  additional  stay  of  six  months  by  reason  of  his  freehold. 

Brinckloe  for  the  Johnsons,  contended  that  the  stay  allowed  by  the 
law  applied  to  such  a  case;  but  Wootten  for  Neall,  insisted  that  the 
contract  of  the  parties  authorized  the  issuing  an  execution  at  any  time 
after  the  first  of  November,  and  was  therefore  a  waiver  by  the  de- 
fendant of  the  legal  stay.  It  was  an  agreement  under  hand  and  seal, 
that  the  stay  of  execution  should  terminate  by  a  certain  day :  —  and 
of  this  opinion  were  the  court. 

Judgment  afiirmed. 

Brinckloe  for  plaintiffs. 

Wootten  for  defendants. 


THE  COMMERCIAL  BANK  vs.  SAMUEL  LOCKWOOD'S  Adm'r. 

On  the  dissolution  of  a  corporation,  as  by  the  expiration  of  the  period  of  its 
charter,  its  real  estate  reverts  to  the  grantor ;  its  personal  estate  vests  in 
the  people ;  and  the  debts  due  to  it  are  extinguished. 

It  is  not  in  the  power  of  the  Legislature,  by  renewing  the  charter,  to  revive 
the  liabilities  to  the  corporation. 

Scire  Facias  on  a  judgment. 

The  Commercial  Bank  obtained  from  the  Legislature  of  Delaware 
in  1812,  a  charter  which  was  to  continue  till  1st.  September  1822. 
In  February  1822,  the  charter  was  extended  until  1st  March  1824, 
to  enable  the  directors  to  close  the  concerns  of  the  bank.  In  Janua- 
ry 1834,  it  was  further  extended  until  the  1st  of  March  1827,  for  the 
same  object.     In  January  1827,  it  was  further  continued  by  an  act 
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of  the  legislature  until  March  1,  1830,  to  enable  it  fully  to  close  its 
concerns,  and  authority  was  given  it  to  sell  at  public  auction,  all  debts 
due  it.  This  supplement  declared  that  the  corporation  should  conti- 
nue until  the  1st.  day  of  March  1830,  and  no  lunger.  The  first  day 
of  March  1830,  passed  without  any  further  extension  of  the  charter, 
and  the  corporation  became  of  course  dissolved.  In  this  condition  it 
remained  until  the  4th  day  of  February  1833,  when  the  Legislature 
passed  an  act  "  reviving,  renewing,  continuing  and  extending  the  cor- 
poration from  the  first  day  of  March,  which  was  in  the  year  1830, 
until  the  first  day  of  March  1835,'"  and  "  reviving,  renewing,  grant- 
ing, continuing  and  extending  the  powers,  privileges,  rights  and  im- 
munities "  tJieretofore  granted  the  said  corporation,  for  the  same 
period,  to  be  used  only  for  settling  and  closing  the  concerns  of  the  cor- 
poration. The  transactions  and  doings  of  the  bank  and  of  the  indi- 
viduals composing  or  representing  it,  and  of  third  persons  against  it, 
or  those  composing  and  representing  it,  which  had  been  transacted 
■since  the  1st  of  March  1830,  were  declared  by  that  act  to  be  as  valid  in 
every  respect,  as  if  they  had  been  done  while  the  corporation  was  in 
existence.  In  February  1835,  the  corporation  was  by  a  further  sup- 
plement continued  until  1839,  for  the  sole  purpose  of  closing  its  con- 
cerns. 

A  judgment  was  entered  by  and  in  the  name  of  the  corporation, 
against  Samuel  Lockwood,  on  the  28th  of  May  1827,  and  the  pre- 
sent action  M'as  one  by  scire  facias  to  revive  that  judgment.  No  pro- 
ceedings were  had  on  the  judgment  between  March  1,  1830,  and 
February  4,  1832. 

The  pleas  were:  —  1st.  ISTul  tiel  record.  2d.  Payment  by  Samuel 
Lockwood,  in  his  life  time.  3d.  Payment  by  his  administrator,  this 
defendant.  4.  Plene  administravit.  5th.  Plene  administravit  praeter. 
6th.  A  special  plea,  stating  that  the  act  of  incorporation  of  the  bank 
limited  its  existence  to  the  1st  September  1822;  that  the  same  was 
extended  by  several  supplements  until  the  1st.  of  March  1830,  and  no 
longer.  That  the  judgment  in  the  scire  facias  mentioned,  was  re- 
covered by  the  said  corporation  on  the  28th  May  1827 ;  "  that  the  se- 
veral days  and  times  in  the  aforesaid  several  acts  of  the  said  Grcne- 
ral  Assembly  mentioned,  during  and  within  which  the  existence,  du- 
ration and  continuance  of  the  said  corporation  or  body  politic  were 
confined,  circumscribed  and  limited  as  aforesaid  having  fullv  elapsed, 
transpired  and  become  completely  ended,  to  wit:  on  the  2d  March 
1830,  the  said  corporation  or  bodv  politic  thereunon  and  thereby 
ceased  to  exist,  and  became  and  was  extinct  and  dissolved :  whereby 
Ihe  judsrment  aforesaid  and  the  debt,  damages,  costs  and  charges 
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aforesaid  became  and  were  extinguished  and  discharged,  to  wit:  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid." 

The  plaintiff  replied  generally  to  the  first  five  pleas,  and  in  the  re- 
plication to  the  sixth  plea,  set  out  the  act  of  assembly  passed  4th.  Fe- 
bruary 1832,  reviving,  continuing  and  extending  the  act  of  incorpora- 
tion until  the  1st  March  1835;  and  also  another  act  passed  3d  Fe- 
bruary 1835,  continuing  the  same  until  1st  March  1839.  To  this 
replication  there  was  a  demurrer. 

Frame  for  defendants,  in  support  of  the  demurrer  contended,  that 
the  expiration  of  the  charter  on  1st  March  1830,  worked  a  civil  death 
to  the  corporation ;  it  became  dissolved,  extinct  and  gone  —  and  that 
it  was  not  in  the  power  of  the  legislature,  by  a  subsequent  act  to  re- 
animate this  dead  body.  That  by  the  civil  death  of  a  corporation, 
every  debt  due  to  or  from  it  ceases  to  exist,  is  discharged  or  extin- 
guished; and  that  it  was  not  competent  to  the  legislature  again  to 
give  efficacy  or  obligation  to  any  such  debt  or  contract.  He  cited 
1  Black.  Com.  484;  2  Kent  Com.  307-9;  3  Term  199;  Hohart  10;  1 
Salk.  302 ;  1  Kent  Com.  554. 

Hu/fington  contra,  argued  that  in  relation  to  matters  of  legislation 
not  especially  restricted  by  the  constitution,  our  legislature  is  as  om- 
nipotent as  the  British  parliament;  and  he  undertook  to  show  that 
parliament,  or  even  the  king's  letters  patent  had  been  held  sufficient 
to  revive  a  corporation  that  had  been  dissolved  by  efflux  of  time,  a 
failure  to  elect  officers,  &c.  3  Term  Rep.  199,  242;  3  Burr.  Rep.  1866; 
1  Kent  Com.  448.  If  there  be  no  constitutional  objection  to  a  statute, 
it  is  as  absolute  as  in  any  government.  The  legislature  has  an  om- 
nipotent power  to  do  right.  And  our  legislature  has  passed  retro- 
spective laws,  such  as  acts  legalizing  unlawful  marriages;  dissolving 
marriages ;  declaratory  of  the  existing  law ;  repealing  repealing  acts ; 
for  the  limitation  of  actions,  &c.  &c.  16  Mass.  Rep.  245,  270.  The  leg- 
islature passed  a  general  law  extending  all  corporations  for  three 
years.  The  Essex  Bank  did  not  accept  it,  but  dissolved  themselves. 
Held,  that  thev  still  existed  under  the  general  act  and  might  be  sued. 
And  if  after  the  charter  expires  they  may  be  sued,  they  may  also  sue. 
4  Wheat.  435,  122. 

Frame  in  reply.  In  the  case  from  16  Mass.  Rep.,  the  debt  had 
never  been  extinguished.  The  action  of  the  legislature  was  only  on 
the  remedy,  and  is  similar  to  an  act  of  limitation.  Both  debt  and  re- 
medy are  here  gone.  A  corporation  mav  become  virtually,  though 
not  actually  extinct  or  dead,  as  on  a  failure  to  elect  officers,  and  in 
such  case  either  parliament  or  the  king  may  renovate  a  dormant,  or 
suspended  existence,  but  not  create  anew  one  that  is  absolutely  dead. 
This  is  the  extent  of  the  cases  cited. 

Curia  ad  vis  are  vult. 
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Mr.  Justice  Black,  delivered  the  opinion  of  the  Court. 

A  single  question  is  presented  for  the  determination  of  the  Court  by 
the  pleadings  in  this  case  —  whether  the  Commercial  Bank  can  reco- 
ver from  the  estate  of  Samuel  Lockwood,  the  amount  of  a  judgment 
which  was  due  to  it  by  the  intestate,  on  and  prior  to  the  first  day  of 
March  1830,  or  whether  that  judgment  by  the  dissolution  of  the  cor- 
poration on  that  day,  was  not  extinguished. 

If  the  debt  which  Lockwood  owed  the  bank  be  lost  to  the  corpo- 
ration or  the  individuals  composing  it,  it  is  the  result  of  the  conduct 
of  those  to  whom  its  interests  were  entrusted.  They  were  aware 
that  the  existence  of  the  corporation,  and  all  its  rights  and  powers, 
were  to  cease  on  the  first  day  of  March  1830.  This  was  fixed  and 
known  as  the  period  of  its  dissolution,  and  the  obligation  of  active 
diligence  in  closing  its  concerns,  by  enforcing  the  payment  of  debts 
due  it,  or  by  a  sale  and  transfer  of  those  debts,  (and  for  which  spe- 
cial purpose  its  charter  had  been  extended)  became  imperative.  If 
further  time  was  necessary  to  enable  it  to  adjust  its  concerns,  it  is 
presumed  it  might  have  been  obtained,  if  asked  for,  when  the  General 
Assembly  met  in  January  1830.  If  by  neglect  on  the  part  of  this 
corporation  or  its  trustees,  of  an  obvious  duty,  an  established  princi- 
ple of  law  interposes  to  bar  a  .recovery  by  them  of  a  debt  once  due 
from  the  intestate  of  the  defendant,  and  which  it  is  admitted  has  not 
been  in  fact  paid,  the  fault  is  not  to  be  imputed  to  the  law,  but  to  the 
supineness  or  neglect  of  the  corporation,  or  those  who  were  its  re- 
presentatives. It  was  known  to  them,  that  all  its  corporate  powers 
and  privileges  would  cease  at  its  dissolution.  That  it  could  neither 
sue  or  be  sued  —  that  it  would  be  civilly  dead,  and  that  those  legal 
principles  which  apply  to  dissolved  corporations,  and  their  lands, 
goods,  chattels,  rights  and  credits,  would  at  once  attach  and  operate 
upon  the  real  and  personal  estate,  and  rights  and  credits  of  this  in- 
stitution. They  had  the  alternative  of  collecting  or  transferring  the 
debts  due  them  before  the  corporation  was  at  an  end,  or  of  permit- 
ting them  to  remain  uncollected  till  that  period  arrived,  then  to  be 
affected  by  the  legal  principles  which  belong  to  cases  thus  situated. 
In  relation  to  the  debt  now  in  controversy,  the  latter  alternative  was 
adopted,  either  with  a  knowledge  of  the  law,  or  with  the  means  of 
such  knowledge,  at  their  command.  If  they  suffer  a  pecuniary  loss, 
it  is  from  their  own  laches,  and  there  is  no  hardship. 

On  examining  the  cases  cited  in  the  argument,  and  others  to  which 
our  research  has  led,  there  would  seem  to  be  little  if  any  doubt  as  to 
what  is  the  law  in  relation  to  debts  due  to  a  corporation,  when  the 
existence  of  the  corporation  is  admitted  to  be  at  an  end.  The  ques- 
tion of  difficulty  appears  to  have  been  the  ascertaining  whether  it 
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was  absolutely  dissolved  or  merely  dormant  —  whether  it  was  civilly 
dead,  or  only  disabled  and  incapable  of  action,  or  of  exercising  its 
functions,  from  the  want  of  some  limb  or  member.  This  was  the  im- 
portant point  to  be  fixed  in  the  cases  which  were  read  from  3  Burr. 
1<S()G;  of  the  Mayor,  &c.  of  Colchester  vs.  Sealer,  and  of  the  King  vs. 
Pasmore  in  3  Durn.  and  East.  199:  —  they  were  both  cases  of  incor- 
porated towns,  possessing  the  power  and  means  of  perpetual  succes- 
sion ;  but  which  succession  they  had  failed  to  continue  by  an  election 
of  officers  according  to  their  charters,  and  therefore,  became  unable  to 
act  or  proceed  as  a  corporation  from  the  want  of  officers.  Such  a 
state  of  things  produced  not  an  absolute,  but  a  quasi  dissolution.  The 
corporation  became,  as  was  said  by  Lord  Kenyon  in  the  King  vs. 
Pasmore,  dissolved  to  certain  purposes.  It  was  so  far  dissolved  by 
its  disabled  and  inactive  state,  as  to  justify  the  crown  in  creating 
another  corporation  in  its  place,  if  the  king  did  not  think  proper  to 
revive  it  by  his  letters  patent.  The  corporation  had  become  dormant 
virtually,  though  not  actually  dead  —  capable  of  being  revived,  but 
incapable  of  action  without  such  revival.  Its  life  or  death  rested  with 
the  crown.  The  king  could  impart  full  and  active  life  to  the  old  cor- 
poration by  reviving  it,  or  inflict  perfect  civil  death  by  supplying  its 
place.  Letters  patent  of  revival  would  restore  to  it  its  active  pow- 
ers, set  the  machinery  in  motion,  and  enable  it  by  its  restoration  of 
active  power,  to  prosecute  its  rights  and  recover  its  debts;  a  power 
which  had  been  suspended  while  the  corporation  remained  in  its  dor- 
mant or  quasi  dissolved  state.  In  the  case  in  3  Burr.,  it  was  held, 
that  the  corporation  had  not  become  actually  dissolved,  and  that  by 
the  letters  patent  it  was  revived  with  all  its  rights  and  powers.  In 
the  case  in  3  Term,  the  old  corporation  was  held  to  be  so  far  dissolved, 
as  that  the  crown  could  grant  a  new  charter,  and  that  this  new  cor- 
poration took  the  place  of  the  old  one,  and  the  latter  then  become  fully 
dissolved. 

The  companies  which  have  been  created  in  this  State  with  bank- 
ing powers,  are  corporations  very  different  from  the  incorporated 
towns  in  England.  They  are  the  mere  creatures  of  the  law  deriv- 
ing their  existence  and  all  their  rights  and  powers,  either  expressly 
or  incidentally,  from  the  law  creating  them.  Perpetual  succession  is 
not  one  of  their  attributes.  In  their  charter  the  days  of  their  exis- 
tence are  numbered,  and  the  very  period  of  their  dissolution  fixed. 
If  the  charter  bo  not  extended,  the  very  moment  that  period  arrives, 
the  corporation  stands,  not  dormant,  disabled,  or  incapable  of  action 
merely,  but  absolutely  dissolved,  civilly  dead,  without  life  or  being, 
nnd  altogether  at  an  end.  Their  condition  when  their  charter  haa 
expired,  is  not  therefore  the  same  as  that  of  the  incorporated  town, 
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which  has  failed  to  elect  its  officers,  and  as  the  consequence  of  that 
failure,  is  rendered  inactive.  The  life  of  the  one  is  out  by  its  own 
constitution,  and  not  from  a  failure  to  do  what  their  charter  enabled 
ihem  to  do,  to  give  them  active  being;  the  other  was  entitled  by  its 
cliarter  to  a  continued  active  life,  but  it  has  failed  to  continue  that  ac- 
tivity by  the  election  of  its  necessary  officers  —  its  active  powers,  but 
not  its  being  are  gone.  The  one  is  dead,  the  other  is  dormant.  The 
principles  of  law  which  apply  to  the  rights  of  a  corporation  thus  dor- 
mant or  disabled,  are  not  the  same  as  those  which  are  applicable  to 
the  rights  of  a  coi^oration  which  is  dissolved  or  civilly  dead. 

If  the  fact  of  dissolution,  absolute  dissolution,  be  admitted  or  estab- 
lished, there  would  seem,  from  the  authorities  which  bear  on  this 
point,  to  be  no  question  as  to  what  becomes  of  the  estate  both  real 
and  personal,  and  of  the  rights  and  credits  of  the  corporation.  The 
text  books  and  cases  decided  are  uniform  in  their  language  —  that  the 
real  estate  held  by  the  corporation  at  its  civil  death,  reverts  to  the 
grantor  and  his  heirs  —  that  the  personal  estate  vests  in  the  people,  or 
in  England,  in  the  crown,  and  that  the  debts  due  to  and  from  the  cor- 
poration are  totally  extinguished,  so  that  neither  the  stockholders  nor 
the  directors  or  trustees  of  the  corporation  can  recover  or  be  charged 
with  them  in  their  natural  capacity.  Levinz  237 ;  Owen  73 ;  2  A?i- 
derson  107;  1  Blachford's  Indiana  Rep.  267;  2  Bacon's  ahr.  32;  4 
Comyn's  Digest  273 ;  1  Black.  Com.  484;  2  Kyd  on  Corp.  516 ;  2  Kent's 
Com.  307-9;  Angel  and  Ames  on  Corp.  513. 

Lands  and  tenements  and  goods  and  chattels  are  matters  of  sub- 
stance —  they  are  tangible  —  they  have  not  merely  an  ideal  being,  but 
an  actual  existence,  although  they  may  be  without  an  owner  in  being 
or  in  expectancy.  It  is  not  essential  to  their  existence  that  they 
should  have  an  owner;  they  pass  on  the  civil  death  of  a  corporation 
from  its  hands,  but  are  not  annihilated;  they  still  exist  and  continue 
in  being,  and  may  be  occupied  and  used  by  those  who  may  take  posses- 
sion of  them:  as  they  retain'  their  being  and  remain  the  subjects  of 
occupancy  and  possession;  the  grantor  of  the  lands  can  lay  hold  of 
them,  and  the  State  through  its  proper  agent,  can  take  possession  of 
the  goods  and  chattels  which  belonged  to  such  corporation.  But  such 
is  not  the  character  or  condition  of  debts  owing  to  such  corporation 
—  they  are  merely  rights  —  things  incorporeal,  which  rest  in  action — 
they  have  an  ideal,  but  not  an  actual  existence  —  they  are  neither  tan- 
gible, nor  the  subjects  of  occupancy  or  possession. 

In  all  the  books  which  treat  of  the  effects  of  the  civil  death  of  a 
corporation,  debts  are  considered  as  not  within  the  terms  personal 
estate,  or  as  embraced  within  that  general  class,  but  when  spoken  of 
are  distinguished  from  personal  estate.     They  do  not  pass  to  the  peo- 
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pie  in  this  country,  nor  to  the  crown  in  England,  as  is  the  case  with 
the  personal  estate,  that  is,  the  goods  and  chattels;  nor  could  the 
State  or  crown  recover  them  by  suit  upon  the  dissolution  of  the  cor- 
poration. They  have  not,  like  real  or  personal  property,  a  necessary 
existence.  It  is  essential  to  the  continuance  of  that  existence  which 
belongs  to  their  condition,  that  there  should  be  either  in  actual  being, 
or  in  expectancy,  with  the  possibility  of  an  actual  being,  two  parties 
—  one  to  do,  and  another  to  accept  the  thing  to  be  done  —  a  debtor 
and  a  creditor  —  a  payer  and  payee,  and  if  the  debtor  or  creditor, 
payer  or  payee,  dies  a  natural  or  civil  death  withoift  a  representative, 
or  the  possibility  of  a  representative,  the  debt  ceases  to  exist,  and 
the  obligation  of  payment  is  forever  at  an  end. 

When,  therefore,  the  Commercial  Bank  by  the  positive  provision 
of  its  continued  charter  had,  after  the  first  day  of  March  1830,  ceased 
to  exist,  and  was  then  dissolved  without  either  a  representative  or 
the  possibility  of  one,  as  no  provision  is  made  by  our  laws  for  a  rep- 
resentative in  such  a  case,  the  debts  due  to  it  became,  at  the  instant 
of  its  dissolution  in  the  empathic  language  of  the  law  extinguished — 
not  the  right  to,  or  remedy  for  the  debt  suspended  merely,  but  the 
debt  itself  annihilated. 

When  the  law  speaks  of  a  riglit  or  obligation  as  extinguished,  it 
means,  that  it  is  put  out,  taken  away,  destroyed.  Coke  Litt.  147.  h. 
1  Rolles  dbd.  933.  If  one  has  a  rent  charge,  and  buys  the  whole  or 
a  part  of  the  land  from  which  it  issues,  the  rent  charge  is  thereby 
extinguished.  It  cannot  be  revived,  and  the  land  is  forever  free  and 
discharged  from  it.  Coke  Litt.  148,  a.  If  a  creditor  accept  from 
his  debtor  a  security  for  his  debt  of  a  higher  grade,  the  law  holds 
the  original  debt  to  be  extinguished.  It  is  at  an  end  and  can  never 
be  sued  on.  Yelv.  38;  6  Coke  44,  h;  Powell  on  Cont.  254;  Peters' 
Cond.  Rep.  290,  in  notes.  At  common  law,  if  a  creditor  makes  his 
debtor  his  executor,  the  debt  is  extinguished,  and  will  not  revive  on 
the  subsequent  death  of  such  executor.     1  Atky.  461. 

These,  and  a  variety  of  other  cases  that  are  to  be  found  in  the 
books,  illustrate  the  meaning  which  the  law  attaches  to  the  term  ex- 
tinguished; that  is,  that  the  right,  obligation,  or  whatever  else  is  de- 
clared to  be  extinguished,  is  taken  away,  put  out,  destroyed,  annihi- 
lated. Its  existence  is  gone,  and  it  cannot  be  restored  or  revived. 
By  co'ntract  or  with  the  assent  of  the  parties,  a  new  right  or  obliga- 
tion of  the  same  character  may  be  enacted,  whose  validity  would  be 
derived  from  the  new  agreement,  and  not  from  that  which  had  been 
extinguished,  as  its  obligation  was  forever  gone.  But  it  may  well  be 
questioned  whether  a  debt,  (the  legal  acceptation  of  which  is  a  sum 
of  money  due  by  agreement,)  can  be  created  by  mere  legislative  enact- 
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ment;  for  it  is  a  contract,  and  it  is  of  the  very  essence  of  a  contract, 
that  there  should  be  mutual  assent,  that  the  party  to  be  bound  should 
consent  to  whatever  is  stipulated;  for  otherwise,  no  obligation  would 
be  contracted  or  concomitant  riglit  created. 

In  1  Blackford's  Indiana  Reports  267,  we  have  a  decision  by  the 
Supreme  Court  of  Indiana,  as  to  the  legal  consequences  of  the  disso- 
lution of  a  banking  company,  on  its  property  and  debts,  and  which 
is  in  entire  accordance  with  the  views  we  entertain.  An  informa- 
tion in  the  nature  of  a  quo  warranto  had  been  filed  against  the  State 
Bank  of  Vincennes,  and  after  a  hearing,  the  Court  gave  judgment 
"  that  the  privileges,  franchises  and  liberties  of  the  company  be  seized 
into  the  hands  and  custody  of  the  State,  together  with  all  and  singu- 
lar, their  goods  and  chattels,  rights,  credits,  and  effects,  and  also 
all  and  singular,  their  lands  and  tenements."  The  case  was  taken  by 
a  writ  of  error,  to  the  Supreme  Court  of  that  State,  who  sustained  so 
much  of  the  Judgment  below  as  authorized  a  seizure  of  the  franchises 
into  the  hands  of  the  State,  but  reversed  that  part  of  the  judgment 
which  authorized  the  State  to  seize  the  lands  and  tenements,  goods 
and  chattels,  rights  and  credits  of  the  corporation.  They  held  that 
the  lands  of  the  corporation  reverted  to  the  grantor  and  his  heirs,  and 
its  goods  and  chattels  became  vested  in  the  State,  at  the  moment  of 
the  civil  death  of  the  corporation ;  and  that  the  debts  due  to  and  from 
it  were  extinguished  by  the  dissolution,  so  that  it  was  impossible  in 
the  nature  of  things  to  seize  the  rights  and  credits,  because  their  ex- 
istence ceased  at  the  instant  the  claim  of  the  State  accrued,  which 
was  the  instant  the  corporation  was  dissolved ;  and  at  that  instant  the 
debts  were  extinguished  and  had  ceased  to  exist.  The  forfeiture  of  the 
charter  and  the  seizure  of  the  property  and  debts  were  decreed  by 
the  Court  below  in  one  and  the  same  sentence.  The  seizure  of  the 
lands,  goods  and  debts  was  based  upon,  and  was  a  consequence  of 
the  forfeiture;  they  were  to  be  seized  because  a  judicial  forfeiture  of 
the  charter  had  been  decreed ;  but  notwithstanding  this,  the  Supreme 
Court  decided  that  the  judgment  to  seize  the  debts,  thus  given  in  the 
same  breath  with  that  of  the  forfeiture  could  not  be  sustained,  be- 
cause the  debts  were  extinguished  and  forever  gone,  at  the  moment 
the  corporation  was  dissolved,  and  that  they  could  never  be  recov- 
ered by  the  State  by  suit. 

The  Commercial  Bank  stood  dissolved  from  and  after  the  first  day 
of  March  1830 ;  the  debt  which  is  now  sought  to  be  recovered  in  this 
action  became  then  extinguished.  The  legislative  act  of  1832,  de- 
claring the  corporation  to  be  revived  and  continued  from  the  1st.  of 
March  1830,  with  the  same  powers,  privileges,  rights  and  immuni- 
ties, which  had  been  granted  to  it  by  its  original  charter,  will  not 
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enable  it  to  sustain  a  suit  for  the  debt  in  controversy,  inasmuch  as 
the  design  of  that  act  was,  not  like  the  letters  patent  of  the  king  to 
which  we  have  referred,  to  renovate  and  set  in  motion  a  dormant  or 
disabled  corporation,  but  to  revive  and  renew,  or  rather  to  re-create 
a  corporation  that  had  been  for  months  absolutely  dissolved  and  civilly 
dead;  and  by  the  well  settled  principles  of  law,  this  debt  was  extin- 
guished on  the  day  of  the  civil  death  of  the  corporation,  and  all  in- 
debtedness and  obligation  on  the  part  of  the  defendant  was  then  le- 
gally at  an  end,  and  the  debt  could  not  be  re-created,  except  in  the 
same  way  that  the  original  debt  had  been  created  —  that  is,  by  mutual 
agreement. 

According  to  our  apprehension  of  the  case  of  the  Mayor  of  Col- 
chester vs.  Seaber,  cited  by  the  counsel  for  the  plaintiff,  from  3  Burr. 
18G6,  it  is  not  in  conflict  with  the  conclusions  to  which  our  minds 
have  been  brought,  but  the  reasoning  and  views  of  the  judges  in  that 
case,  are  in  accordance  with  those  conclusions.  The  Court  there 
allowed  the  revived  corporation  to  recover  the  amount  of  a  bond 
given  to  the  original  corporation,  oh  the  express  ground,  that  the  cor- 
poration had  never  been  actually  extinct  or  dissolved.  They  held 
that  it  retained  its  constitution,  and  was  only  dormant  and  inactive, 
and  that  therefore,  the  debts  due  it  were  not  extinguished.  Lord 
Mansfield  said  he  was  clear  upon  principles  of  law,  that  the  old  cor- 
poration was  not  absolutely  dissolved  or  annihilated,  although  they 
had  lost  their  magistrates,  and  that  by  virtue  of  the  new  charter,  they 
were  so  revived  as  to  be  entitled  to  the  credits  and  liable  to  the  debts 
of  the  old  corporation ;  but,  he  adds,  "  when  there  is  a  judgment 
against  the  corporation  itself,  (the  judgment  in  the  case  of  that  cor- 
poration had  been  one  of  ouster  against  the  oflficers  only,)  the  case 
would  be  of  a  different  consideration."  The  plain  moaning  of  Lord 
Mansfield  in  these  expressions  is,  that  if  the  judgment  against  the  old 
corporation  had  been  one  dissolving  it,  and  not  merely  for  the  remo- 
val of  those  who  claimed  to  be  its  officers,  the  new  charter  would  not 
have  enabled  the  corporation  created  or  revived  by  it,  to  have  recov- 
ered the  debts  due  the  old  corporation. 

From  the  language  used  by  the  different  judges  in  giving  their  sev- 
eral opinions  in  that  ease,  the  inference  is  one  not  to  be  resisted, 
that  if  they  had  considered  the  corporation  dissolved  and  civilly  dead, 
prior  to  the  grant  of  the  new  charter,  they  would  not  have  permitted 
the  debt  in  that  ease  to  have  been  recovered  by  virtue  of  tlie  new 
charter,  but  would  have  pronounced  it  to  l)e  extinguished  by  the  dis- 
solution of  the  corporation  to  whom  the  obligation  had  been  given. 

The  principles  and  reasoning  in  this  case  in  our  view,  directly  sus- 
tain  the   position,   that   a    corporation    if   once   absolutely   dissolved, 
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though  it  may  be  afterwards  revived  or  re-created,  cannot  recover 
the  debts  which  were  due  to  it  at  the  time  of  its  dissolution.  To  hold 
otherwise,  would  be  to  unsettle  principles  which  have  been  established 
and  recognized  for  ages.  The  Commercial  Bank,  from  and  after 
the  iirst  day  of  March  1830,  was  by  the  express  terms  of  the  acts 
which  gave  and  contained  its  being  to  that  time,  not  a  dormant,  in- 
active, or  disabled  corporation,  but  one  that  was  then  dissolved  and 
civilly  dead,  to  every  purpose  whatever;  its  elements  were  then  dis- 
united and  separated,  and  it  therefore  follows,  that  the  debts  then 
due  to  it  were  extinguished,  and  are  of  course  lost  to  those  who  com- 
posed the  corporation. 

The  act  of  1832,  reviving  the  Commercial  Bank,  does  not  under- 
take to  enact  that  the  debts  which  were  due  to  it,  and  which  had  been 
for  nearly  two  years  extinguished,  should  stand  revived  and  he  re- 
coverable. It  is  argued  that  this  is  a  necessary  consequence  of  the 
revival.  The  act,  however,  goes  no  further  than  to  provide  that  the 
corporation  should  be  revived  and  continued  from  the  first  of  March 
1830,  with  the  same  "powers,  privileges,  rights  and  immunities'^ 
which  had  been  theretofore  granted  to  it.  It  again  possessed  all  those 
powers  and  rights  Avhich  the  original  charter  had  given  to  the  com- 
pany; but  debts  were  not  given  or  created  by  the  original  charter, 
but  only  a  corporate  power  or  capacity  to  contract  or  create  debts : 
they  might  and  could  arise  as  a  consequence  of  the  charter,  but  did 
not  and  could  not  come  into  being  with  it.  In  reviving  the  "  poiv- 
ers,  privileges,  rights  and  immunities''  of  this  corporation  which  had 
been  originally  granted  to  them,  it  is  sufficient  for  us  to  say,  that  the 
legal  effect  and  necessary  consequence  of  the  general  provisions  of  this 
supplement,  are  not  such  as  to  revive  or  re-create,  or  give  life  and  obli- 
gation to  the  debts  which  were  due  the  bank  at  its  dissolution,  or  to 
vest  in  the  present  institution  authority  to  enforce  their  collection. 

It  is  unnecessary  for  us  at  this  time,  and  with  our  views  of  the 
character  and  terms  of  this  reviving  supplement,  to  decide  whether, 
if  by  that  supplement  the  debts  due  to  the  corporation  had  been  in 
express  terms  declared  to  be  revived,  again  in  force  and  recover- 
able; or  whether  as  a  correlative  of  that  position,  the  debts  due  from 
the  corporation  might,  on  the  application  of  its  creditors,  months 
after  its  dissolution,  by  a  legislative  act,  without  the  assent  of  the 
members  of  the  company,  be  declared  to  be  revived  and  recoverable : — 
such  enactments  would  have  been  within  the  legitimate  sphere  of 
legislative  action  in  this  state.  AVhether  the  power  to  create  a  debt, 
which  is  understood  to  be  a  matter  of  contract  and  of  mutual  assent, 
is  one  which  belongs  to  the  legislature  of  a  state,  the  citizens  of  which 
have  secured  to  them  by  constitutional  provision,  a  republican  and 
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not  an  arbitrary  or  irresponsible  form  of  government,  or  whether  such 
a  power  is  not  one  against  common  right  and  reason,  .and  in  viola- 
tion of  those  great  primary  and  fundamental  principles  of  liberty, 
right,  and  natural  justice,  upon  which  all  legislative  action  in  a 
republican  government,  is  understood  and  assumed  to  be  predicated. 

The  demurrer  is  therefore  sustained,  and  judgment  must  be  entered 
for  the  defendant. 

Hufjington  for  plaintiffs. 

Frame  for  defendant. 


THE  STATE,  use  of  JAMES  WILTBAXK,  et  al.  vs.  MARTIN  W. 
BATES,  Adm'r.  d.  b.  n.  c.  t.  a.  of  JOHN  WILTBANK,  dec'd. 

A  devise  of  money  arising  from  land  to  tlic  trustees  of  a  church  for  the  edu- 
cation  of   poor  children  of  the  members  of  such   church   is    void. 

The  trustees  of  a  church  are  not  authorized  by  the  general  law  of  incorpora- 
tion to  take  for  such  purpose,  and  a  Court  of  Chancery  has  not  the  power 
to  substitute  a  trustee,  and  execute  the  trust. 

A  bequest  of  money  arising  out  of  land  is  the  same  as  a  devise  of  the  land. 

Debt  on  an  administration  bond.     Case  stated. 

The  statement  of  facts  agreed  on  in  this  case  set  forth :  That  John 
Wiltbank,  late  of  Kent  county,  dec'd.,  by  his  last  will,  &c.,  devised 
and  bequeathed  as  follows :  — "  I  give  and  bequeath  unto  by  beloved 
wife  Elizabeth,  all  the  rents  and  profits  of  all  the  real  estate  where- 
with I  am  possessed,  to  be  paid  to  her  by  my  executor  hereinafter 
named,  during  the  term  of  her  natural  life;  and  after  the  decease  of 
my  said  wife,  my  desire  is,  that  my  executor  do  dispose  of  and  sell 
my  said  real  estate,  and  pay  over  the  nett  proa^eds  thereof,  to  the 
trustees  of  the  Methodist  Episcopal  Church  in  Dover,  by  whatever 
name  or  style  they  may  l)e  known  in  law,  to  be  by  the  said  trustees 
of  the  said  M.  E.  Church  applied  in  such  manner  as  they  shall  de- 
vise, towards  educating  poor  children  of  members  of  said  church." 
The  said  real  estate  was  sold  on  judgment  and  execution  against  the 
testator,  and  the  proceeds,  after  payment  of  debts,  was  paid  over  to 
the  present  defendant.  The  trustees  of  the  Methodist  Episcopal 
Church  are  incorporated  under  the  "  Act  to  enable  all  the  religious 
denominations  in  this  State  to  appoint  trustees,  who  shall  be  a  body 
corporate,  for  the  purpose  of  taking  care  of  the  temporalities  of  their 
res})ective  congregations."  The  suit  was  brought  by  the  heirs  at 
law  of  John  Wiltbank,  to  recover  the  balance  of  the  proceeds  of  his 
real  estate,  so  remaining  in  the  hands  of  Martin  W.  Bates,  his  ad- 
ministrator; and  it  was  agreed  that  the  court,  in  considering  and 
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deciding  this  cause,  should  not  only  be  governed  by  the  principles 
and  rules  of  law,  but  should  view  and  consider  the  case  as  it  would 
stand  in  a  court  of  equity,  upon  a  bill  of  interpleader  on  the  above 
facts,  filed  by  the  administrator  against  the  heirs  at  law  and  trustees 
of  the  said  church  in  their  corporate  character;  or,  upon  a  bill  filed 
by  the  said  trustees  against  the  administrator  and  heirs  at  law,  for 
the  purpose  of  carrying  into  effect  the  said  bequest  to  the  said  trust- 
tees  as  aforesaid. 

Frame,  for  the  heirs  at  law.  A  devise  of  this  sort  cannot  be  sus- 
tained in  a  court  of  law.  1st.  This  is  a  devise  to  the  trustees  in  their 
corporate  capacity,  and  not  to  them  as  individuals;  it  is  to  the  trus- 
tees, &c.  "  by  whatever  name  they  may  be  known  in  law."  2d.  This 
is  substantially  a  devise  of  land,  and  must  so  be  treated;  it  is  so 
treated  in  England  under  their  statute  of  mortmain,  and  our  act 
of  assembly  is  a  statute  of  mortmain.  The  proceeds  of  the  sales  of 
land  are  considered  as  land  itself.  1-i  Vez.  541;  2  Wms.  Ex'r.  699, 
700 ;  Amhler  20.  The  stat.  9  Geo.  2,  prohibited  devises  of  lands  to 
corporations.  And  this  excludes  all  interest  in  land.  5  Mad.  202 ; 
6  Mad.  52.  Nothing,  that  in  the  least  partakes  of  the  realty,  can 
pass  under  the  statute  of  mortmain.  3  Broivn,  C.  C.  380;  4  Cond. 
Ch.  328 ;  2  ditto  361.  Gift  of  the  price  of  land  is  a  gift  of  the  land 
itself.  1  Cond.  Ch.  606;  2  Fonb.  215.  3d.  This  is  either  a  devise 
of  lands  to  trustees  for  the  use  of  the  church,  or  it  is  a  devise  to  them 
for  a  purpose  foreign  from  the  purposes  of  their  incorporation ;  if  the 
former,  it  is  void  by  the  express  terms  of  our  statute  of  mortmain 
(Dig.  459,) — if  the  latter  it  is  void  at  common  law,  for  they  do  not  ex- 
ist, and  cannot  take,  for  any  other  objects  than  those  specified  in  the 
charter.  Sec.  1.  They  are  incorporated  for  the  "intents  and  purposes 
in  this  act  mentioned."  Sec.  2.  They  are  to  take  "  to  and  for  the  use 
of  their  respective  societies  or  congregations."  And  they  cannot  take 
for  any  other  purpose.  8  Johns.  330.  Stat,  mortmain  is  in  part  ap- 
plicable and  in  force,  so  far  as  relates  to  grants  or  devises  to  corpora- 
tions, unless  they  are  authorized  by  their  charters  to  take.  3  Binn. 
606;  Our  stat.  (Dig.  459)  is  an  enabling  statute;  it  creates  limited 
corporations  which  have  no  other  powers  than  those  granted.  There 
is  then  no  trustee  to  take  this  gift,  and  it  is  absolutely  void  at  law. 

Can  it  be  sustained  in  equity  in  our  state  and  under  our  system  of 
chancery  jurisdiction?  Will  our  Court  of  Chancery  sustain  and  at- 
tempt to  give  effect  to  a  devise,  where  there  is  no  trustee  to  take? 
and  where  the  objects  of  the  charity  are  undefined  and  undefinable? 
In  England,  chancery  has  gone  to  an  alarming  extent  in  the  execution 
cy  pres  of  these  void  bequests ;  as  to  convert  a  devise  to  a  Jewish  syna- 
gogue into  a  bounty  to  a  fondling  hospital ;  and  to  give  to  protestants 
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bequests  to  the  catholic  church  (Amh.  228;  2  Lev.  167;  2  Veni.  266, 
453;)  but  the  English  chancery  jurisdiction  on  this  subject  is  derived 
from  the  Stat.  43  Eliz.,  which  is  not  in  force  here.  Peters  138,  481, 
498,  493;  4  Whcaton  29,  146;  1  Chan.  Cases  267;  3  Vez.  726;  1 
Meriv.  75,  86,  94,  99;  3  Cond.  Em.  Ch.  177;  2  Vern.  118.  Our 
chancery  must  exercise  this  jurisdiction  independent  of  the  43  Eliz.; 
must  be  governed  by  the  ordinary  principles  of  equity  jurisdiction, 
and  not  those  derived  from  that  statute.  Tliis  devise  then  is  void, 
and  cannot  be  carried  into  execution,  because  there  are  no  trustees 
to  take,  and  because  the  objects  of  the  bounty  "poor  children,"  are 
too  vague  and  uncertain,  there  being  no  jx'rsons  who  can  come  into 
court  and  claim,  no  trustees  who  can  designate  who  the  poor  children 
are,  nor  can  the  chancellor  make  the  designation  or  appoint  a  person 
to  designate,  for  this  would  be  exercising  a  discretion  which  the  tes- 
tator meant  to  confide  in  the  trustees  of  the  church. 

Bates,  in  support  of  the  devise.  Lands  were  not  devisable  at  com- 
mon law.  Stat.  34  and  35;  Hen.  8,  enabled  persons  to  devise  lands, 
except  to  corporations.  Lands  are  devisable  in  Delaware,  with- 
out any  such  exception.  {Appx.  1.  Del.  Laws  11.)  Devises  to  trus- 
tees or  corporations  for  charitable  purposes,  were  good  before  the  43 
Eliz.,  which  was  merely  declaratory  of  the  common  law,  and  pro- 
viding a  remedy  for  the  enforcing  the  execution  of  the  trust.  The 
stat.  of  Geo.  2,  prohibited  future  devises  to  corporations  for  charita- 
ble uses;  but  it  is  not  the  devise  to  the  corporation,  but  the  use  that 
was  prohibited  by  this  statute.  There  is  not  the  same  reason  hero 
for  our  statute  of  mortmain  embracing  charitable  uses ;  no  establish- 
ed religion,  and  no  connection  between  the  church  and  state.  De- 
vises to  a  corporation  for  charitable  uses  were  good  before  the  Stat. 
Eliz.  and  though  void  by  the  stat.  Hen.  8,  they  were  held  good  if  for 
charitable  purposes.  The  great  question  is  not  who  is  the  trustee, 
but  what  is  the  use;  if  the  use  be  good,  the  court  will  enforce  it  and 
provide  a  trustee.  1  Wm.  Blac.  91;  Plowd.  523;  1  Mad.  Eq.  47;  1 
Eden.  14;  2  P.  Wms.  119;  1  Brown  Ch.  15 ;  2  Vern  342;  7  Vez.  69 ;  3 
Peters  140,  190;  3  Binney  622;  2  Kent's  Com.  285;  4  do.  507-8. 
These  cases  show  that  the  43  Eliz.  introduced  no  new  law.  Our  act  of 
assembly  gives  the  same  jurisdiction  to  chancery  as  in  England;  and 
this  case  is  to  be  considered  by  the  court  and  determined  on  chan- 
cery principles.  In  England,  no  uncertainty  in  the  object  defeats 
the  devise;  and  there  is  no  uncertainty  as  to  these  cestuis  que 
trust.  They  are  to  be  selected  by  the  trustees  —  those  persons  who 
shall  be  trustees  for  the  time  being.  The  testator  had  confidence 
in  the  society,  and  selected  as  the  dispensers  of  his  bounty  those  per- 
sons whom  the  societv  should  elect  as  its  officers.     The  devise  is  not 
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to  the  society,  as  a  society,  nor  for  its  benefit;  the  children  of  mem- 
bers are  not  considered  as  members  of  the  society,  or  any  part  of 
the  church.  And  if  the  devise  to  the  trustees  in  their  corporate  ca- 
pacity were  void  because  they  could  not  take  in  such  capacity,  the 
object  being  legal,  the  court  will  hold  the  heirs  at  law  as  trustees  for 
these  cestuis  que  use,  and  compel  them  to  execute  the  trust.  2  Fonh. 
146;  Ambler  641;  1  Brown  12,  81;  Co.  Litt.  113,  a.  n.  2;  3  Petens 
152,  119;  1  Bac.  ab.  366. 

Clayton,  for  plaintiff.  The  English  decisions,  as  to  charitable  uses, 
depend  on  the  constitutional  law  of  the  land.  Lord  Eldon  (7  Vez.  87) 
speaks  of  the  doctrine,  as  of  the  constitutional  law  of  England;  not 
a  portion  of  the  statute  or  common  law,  but  as  inherent  in  the  orga- 
nization of  the  English  government.  A  leading  feature  of  that  go- 
vernment is,  the  connexion  between  the  church  and  state.  2  Swanst. 
573;  3  Hume  111.  The  christian  religion  is  a  part  of  the  law  of 
England :  that  is,  the  faith  or  religion  of  the  established  church.  The 
contest  between  the  catholics  and  protestants,  is  the  basis  of  the  union 
of  church  and  state,  and  of  the  doctrines  which  were  drawn  out  of 
the  43  Eliz.,  in  relation  to  charities.  Hume  189.  In  1584,  the  statute 
prohibiting  the  catholic  religion  was  passed;  popish  priests  ordered 
from  the  kingdom.  1593,  statute  against  recusancy  passed.  In  1601 
catholics  and  protestants  were  in  high  hostility,  and  in  this  year  the 
statute  43  Eliz.  passed.  It  forms  a  prominent  part  of  the  structure  of 
the  English  government.  The  constructions  placed  upon  it  by  the 
chancery  courts,  were  in  accordance  with  the  policy  of  (;he  govern- 
ment, that  of  breaking  down  all  other  churches  and  advancing  the 
religion  of  the  state;  and  for  this  purpose  this  doctrine  of  charitable 
uses  was  created.  It  can  have  no  siich  object  or  use  here ;  and  the 
power  there  exercised  by  the  chancellor  of  executing  trusts  cy  pres 
does  not  belong  to,  and  cannot  be  exercised  by  our  chancellor.  The 
statute  of  43  Eliz.,  is  not  in  force  here,  and  without  it  the  right  of  the 
heirs  at  law  in  this  case  to  recover  is  certain.  The  conveyance  in 
the  case  cited  from  1  Wm.  Blac.  91,  was  established  under  the  sta- 
tute. ^'3  Peters  491.)  There  is  no  case  where  the  defect  was  aided 
before  the  statute.  4  Wheaton  40.  Marshall,  Story,  and  Johnson 
united  against  this  jurisdiction  before  the  43  Eliz.j  and  1  Brown  15  is 
there  answered. 

The  chancellor  would  have  to  exercise  an  absolute  discretion,  if 
he  assumed  the  power  to  make  a  trustee;  accordi.ng  to  the  English 
law,  he  would  have  to  make  one  of  the  established  protestant  faith; 
but  here  he  might  appoint  to  educate  these  methodist  children  a  Jew, 
Catholic,  or  Turk.  It  would  be  impossible  to  educate  them  as  the 
testator  intended,  except  by  the  trustees  of  this  church;  and  if  they 
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cannot  take,  the  devise  is  void.  No  more  can  the  heir  at  law  be  the 
trustee,  for  the  same  objection  might  apply  to  him ;  and  it  was  not  in 
his  discretion  that  the  testator  confided,  either  as  to  the  mode  of  edu- 
cation, or  the  selection  of  the  objects  of  charity.  2  Wms.  on  Ex.  703. 
Bequests  for  the  relief  of  the  poor,  &c.  &c.,  are  deemed  bequests  for 
charitable  uses.  Is  not  the  devise  to  the  poor  of  a  society,  a  devise 
to  that  society?  By  any  other  construction  the  law  may  be  evaded, 
and  its  spirit  and  object  defeated.  Its  great  objects  were  to  prevent 
lands  being  tied  up  in  religious  hands,  and  to  prevent  impositions  on 
the  weak  and  dying.  If  this  devise  were  to  pay  the  minister's  salary, 
it  would  come  no  more  within  the  words  of  the  act,  and  yet  it  would 
violate  its  spirit  as  much  as  a  direct  devise  to  the  church.  Such  a 
devise  is  void  by  the  act  of  1787;  and  the  act  of  1744  prohibits  their 
taking  for  any  other  purposes  than  those  specified  therein.  These  two 
acts  form  our  law  on  this  question,  and  on  these  it  must  be  decided. 

Curia  per  Clayton,  C.  J. 

The  act  of  assembly  points  out  the  mode  in  which  religious  socie- 
ties can  lawfully  take  and  hold  real  estate.  It  is  by  deed  alone,  and 
cannot  be  done  through  a  last  will;  all  devises,  therefore,  of  land  to 
a  religious  corporation,  are  void.  So  too  a  devise  to  such  a  corpo- 
ration of  money  to  arise  out  of  land  by  sale  or  otherwise  is  void. 
The  law  holds  the  proceeds  as  realty,  and  a  devise  of  the  proceeds 
subject  to  the  same  rule  as  a  devise  of  the  land  itself. 

The  devise  in  question  is  of  the  nett  proceeds  of  sale  of  the  testa- 
tor's real  estate,  to  the  trustees  of  the  Methodist  Episcopal  Church 
in  Dover,  by  whatsoever  name  they  may  be  known  in  law,  to  be  by 
those  trustees  applied  in  such  manner  as  they  shall  devise,  towards 
educating  poor  children  of  members  of  that  church. 

This  is  a  direct  devise  to  the  trustees  of  the  church  in  their  cor- 
porate capacity,  for  the  benefit  of  the  poor  children  of  the  members 
of  the  church.  It  cannot  avail  or  take  effect  under  the  act  of  as- 
sembly of  1787,  Digest  459,  for  under  it  all  devises  of  land  to  l^eli- 
gious  corporations  are  void ;  nor  can  it  be  sustained  under  the  act  of 
17  Geo.  2;  (Dig.  457,)  on  the  ground  of  its  being  a  devise  for  chari- 
table purposes,  for  by  the  4th  section  of  that  act  it  is  declared,  that 
such  societies,  or  any  persons  in  trust  for  them  or  to  their  use,  shall 
not  be  authorized  by  that  act  to  take  or  receive  any  lands,  &c.,  by 
gift,  grant,  or  otherwise,  for  or  towards  the  maintenance  or  support 
of  the  said  churches,  houses  of  worship,  schools  or  almshouses,  or  the 
people  belonging  to  the  same,  or  for  any  other  use  or  purpose,  save 
for  the  uses  in  that  act  mentioned. 

This  was  an  enabling  act  in  favor  of  religious  societies,  to  give 
them  a  power  to  do  what  previous!}'  they  could  not  legally  do.     It 
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authorized  them  .o  take  land  by  gift  or  otherwise,  "  for  burying 
grounds,  erecting  churches,  houses  of  religious  worship,  schools  and 
almshouses,"  but  also  declares  that  they  shall  not  be  thereby  autho- 
rized to  take  lands,  &c.,  for  the  support  or  maintenance  of  such 
churches,  schools,  &c.,  or  the  people  belonging  to  the  same,  or  for 
any  other  use  or  purpose.  Under  this  act  such  societies  have  no 
power  to  take  lands  for  the  support  or  maintenance  of  churches  or 
schools,  or  the  people  belonging  thereto,  or  for  any  other  purpose 
than  those  specified  in  the  act;  that  is,  for  burying  grounds,  erect- 
ing churches,  places  of  worship,  schools  and  almshouses.  Corpora- 
tions are  the  creatures  of  the  law  —  they  exist  by  the  law,  and  in  the 
manner  and  for  the  purposes  and  objects  specified  in  the  law  creating 
them;  when  created,  they  cannot  exercise  a  power  which  the  law 
creating  them  has  expressly  denied  to  them.  This  society  cannot  avail 
itself  of  this  devise  under  the  act  of  1787,  for  it  cannot  take  lands  un- 
der that  act  in  this  way,  and  the  sales  of  land  are  to  be  taken  as  we 
have  said,  as  land  itself.  It  cannot  establish  any  title  or  right  to  it 
under  the  act  of  Geo.  2,  as  being  a  devise  for  charitable  purposes,  for 
the  power  of  such  a  society  to  take  lands  or  its  proceeds  for  the  main- 
tenance or  support  of  schools,  or  for  any  other  purposes  than  those 
declared  in  the  act  is  negatived  and  denied.  To  allow  them  to  do 
this  to  sustain  a  charitable  devise,  would  be  to  admit  them  to  have 
a  capacity  and  power  which  the  law  creating  such  corporations,  de- 
clares they  shall  not  possess.  This  cannot  be  done  even  in  a  court 
of  equity,  and  for  charitable  purposes. 

Under  the  act  of  Geo.  2,  such  a  corporation  had  the  political  ca- 
pacity to  take  lands  by  devise,  prior  to  the  act  of  1787:  it  authorized 
them  to  take  in  this  way,  for  certain  purposes  which  are  enumera- 
ted, and  for  certain  purposes  only;  the  maintenance  and  support  of 
schools  is  not  one  of  these  purposes,  and  is  so  expressly  declared: — 
they  were  not  authorized  to  take  lands  "  for  any  other  purpose  "  than 
those  specified.  This  religious  society,  therefore,  cannot  sustain  p. 
claim  to  a  devise  of  the  sales  of  land  for  educating  the  poor  children 
of  its  members.  Judgment  must,  therefore,  be  given  for  the  plain- 
tiffs, the  heirs  at  law  of  the  testator,  who  are  entitled  to  the  proceeds 
of  sale  of  the  land  remaining  in  the  hands  of  the  administrator. 

Frame  and  Clayton  for  plaintiffs. 

Bates  for  defendants. 
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MAYBEKRY,  POLLARD  &  CO.  vs.  BAINTON  &  BANCROFT. 

After  appearance  generally  in  a  case  against  partners,  and  pleading  to  a  dec- 
laration against  both,  the  court  would  not  permit  the  appearance  to  be  re- 
stricted to  one  defendant,  though  but  one  was  taken. 

One  partner  cannot  bind  the  firm  by  a  guarantee  of  the  debt  of  a  third  per- 
son, Avithout  the  express  assent  or  ratification  of  the  others. 

In  case  of  a  giiarantee,  the  guarantor  is  entitled  to  notice  of  the  default  of  his 
principal,  unless  the  principal  be  shown   to  have  been  insolvent 

Case  on  a  guarantee.  Narr.  Pleas,  non-assumpsit;  payment;  set- 
off, and  the  act  of  limitations. 

Bancroft  only  was  taken,  but  Mr.  Wales  marked  his  appearance 
generally.  Plaintiff  declared  against  both  as  partners,  and  Mr.  Wales 
pleaded  to  the  declaration.  He  now  asked  to  restrict  his  appear- 
ance to  Bancroft  alone,  and  so  to  mark  it  on  the  record. 

Bayard. —  If  the  appearance  was  but  for  one  of  the  defendants,  it 
ought  so  to  have  been  specified,  and  I  would  have  declared  against 
him  alone,  stating  that  the  other  was  not  taken.  But  it  can  make 
no  difference  in  this  case:  I  cannot  recover  but  on  proof  of  a  part- 
nership and  a  joint  contract. 

Wales. —  Bainton  could  not  appear  without  giving  special  bail 
Tlio  entry  of  appearance  was  then  necessarily  restricted  to  the  par- 
ty who  was  taken,  and  had  put  in  bail  to  the  action. 

Bayard. —  I  had  the  right  to  accept  the  appearance  without  bail, 
and  the  declaring  against  both  was  such  acceptance.  The  pleading 
to  the  narr  against  both  the  defendants  was  an  unequivocal  appear- 
ance for  both. 

The  Court  refused  to  alter  the  record. 

The  action  was  on  the  following  guarantee  in  writing: 

Wilmington,  May  29,  1834. 
Messrs.  Maberry,  Pollard,  &  Co. 

Gentlemen. —  We  do  not  wish  to  accept  ^Ir.  Ross'  draft  on  us,  but 
we  hereby  engage  to  see  you  paid  in  duo  course,  for  the  bill  of  goods 
bought  by  Mr.  Ross  from  you  on  the  27th  instant,  for  the  sum  of 
about  $624  00  (six  hundred  and  twenty-four  dollars.)  If  you  wish 
to  lot  ]Mr.  Ross  have  the  goods  on  the  above  security  given  by  us, 
you  may  please  write  him  by  mail  to  Baltimore,  and  forward  the 
goods  on.     You  need  not  ro])ly  to  this  to  us  liore. 

Very  rospoetfully. 

BAIXTOX  &  BANCROFT. 

Plaintiffs  proved  that  the  defendants  were  in  partnership  as  tallow 
chandlers,  in  the  city  of  Wilmington.    That  having  sold  a  bill  of  goods 
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amounting  to  $635  00  to  Ross,  they  refused  to  deliver  them  without 
security.  He  referred  them  to  Bainton  and  Bancroft,  and  forwarded 
a  draft  for  acceptance  by  them.  Bainton  and  Bancroft  refused  to 
accept  the  draft,  but  sent  the  guarantee  on  which  this  action  is  found- 
ed. Plaintiffs  delivered  the  goods  to  Ross  on  the  faith  of  this  guar- 
antee, and  on  his  note,  which  was  protested  at  maturity,  for  non-pay- 
ment.   Ross  is  now  insolvent. 

On  the  part  of  the  defendants  it  was  proved,  that  the  only  con- 
nexion in  business  between  Bainton  and  Bancroft,  was  in  the  making 
and  vending  of  soap  and  candles;  that  Bainton  alone  gave  the  gua- 
rantee ;  that  Bancroft  was  from  home  at  the  time,  and  had  previous- 
ly refused,  when  applied  to  by  ]\Iaberry,  to  guaranty  this  debt.  Bain- 
ton is  insolvent. 

Bayard. —  After  a  guarantee  by  one  partner,  is  it  competent  to  the 
other  to  deny  his  knowledge  of  the  transaction,  and  thus  shield  him- 
self from  the  responsibilty  ?  Suppose  he  was  ignorant  of  it,  who  ought 
to  suffer  —  innocent  persons,  or  he  who  by  associating  himself  with 
the  other  as  a  partner  gives  him  credit?  The  question  is,  whether  a 
partner  is  bound  1)y  the  guarantee  of  his  co-partner  in  the  name  of  the 
firm ;  and  is  a  person  taking  such  guarantee  bound  to  prove  the  assent 
of  all  the  partners  ?  I  take  the  law  to  be,  that  such  a  guarantee  binds 
all  the  partners,  unless  the  dissent  of  some  be  proved,  and  the  know- 
ledge of  such  dissents  brought  home  to  the  party  taking  such  guar- 
antee. Fell  on  mercantile  guaranties  119.  One  partner  may  bind  the 
firm  by  his  separate  guarantee,  unless  there  be  fraud,  &c.  Chitty  on 
Bills  29,  note ;  15  Yezey  286 ;  1  East  Rep.  53 ;  Hope  vs.  Cust,  cited 
from  MS.  by  Lawrence  J;  16  Com.  L.  Rep.  185.  The  doctrine  of 
Lord  Ellenborough  in  Campbell,  is  laid  down  too  broadly;  it  is  a 
nisi  prius  decision,  and  not  sanctioned  by  subsequent  authorities. 

I  dont  doubt,  that  where  there  is  a  dealing  with  one  partner,  and 
articles  sold  to  him  for  his  own  use,  and  not  in  the  line  of  the  part- 
nership business,  a  note  given  in  the  partnership  name  would  not  bind 
the  firm,  without  the  express  assent  of  the  other  partners;  but  it  must 
be  otherwise,  on  the  guarantee  by  one  meml)er  of  a  firm  of  the  debt 
of  a  third  person,  which  so  often  ])ecomes  necessary  in  the  course  of 
mercantile  business. 

Wales. —  If  the  act  of  a  partner  concerns  the  partnership  business, 
or  is  in  the  course  of  their  trade,  it  shall  bind  all.  unless  the  previous 
dissent  of  the  others  be  proved;  Init,  one  partner  cannot  bind  the 
others  in  any  transaction,  known  at  the  time  not  to  be  in  the  course 
of  the  partnership  business,  without  the  previous  assent  or  subsequent 
ratification  of  the  others.    Fell  on  avaravties  118;  4  .Johns.  Rep.  251. 
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Thus,  one  partner  cannot  bind  the  firm  by  giving  a  guarantee  of  his 
separate  debt.  And  the  assent  of  the  others  must  be  proved.  3 
Camp.  478;  2  Esp.  Rep.  524,  Arden  vs.  Sharp.  These  defendants 
were  in  partnership,  exclusively  in  the  tallow  chandler's  business. 
The  guarantying  of  Mr.  Ross'  notes,  or  of  the  debts  of  any  third  per- 
son, is  certainly  not  a  part  of  that  business,  not  common  in  any  mer- 
cantile business,  nor  is  it  reasonable  that  any  partner  should  have  the 
power  to  charge  his  co-partners  in  such  a  transaction,  without  their 
knowledge.  No  assent  of  Bancroft's  is  proved  here;  on  the  contrary, 
his  dissent  is  proved.  But  again;  if  the  defendants  weye  originally 
liable  on  "this  guarantee,  they  have  been  released.  No  notice  was 
given  to  them  of  the  protest  of  Ross'  note,  and  non-payment  by  him 
which  they  were  entitled  to  have.  2  Taunton  Rep.  206 ;  Phillips  vs. 
Astling;  Chitty  on  Bills  204;  2  Stark.  Ev.  649-50;  1  Law  Library 
29,  174,  &c. 

By  the  Court.  Each  partner  has  the  power  to  charge  the  firm  in 
all  transactions  within  the  scope  and  in  the  course  of  their  business. 
This  results  from  their  partnership  relation  and  the  necessities  of 
trade;  for  it  is  but  reasonable,  that  the  confidence  reposed  in  each 
other  as  partners,  should  be  followed  by  mutual  responsibilities  for 
each  other  in  all  matters  relating  to  their  trade  or  business,  and  in 
which  the  public,  when  trading  with  them,  rest  on  the  common  secu- 
rity of  the  firm.  Thus  one  partner  may  bind  the  firm  by  drawing,  ac- 
cepting or  indorsing  bills  or  notes  in  the  course  of  their  business ;  for 
these  are  transactions  common  to  almost  every  business  or  trade,  and 
necessary  to  carry  it  on.  But  the  guarantying  the  debts  of  others  is 
not  a  necessary  or  common  partnership  transaction;  it  is  altogether 
out  of  the  course  of  the  defendants  business  in  this  case,  and  must 
have  been  know  to  be  so  by  the  plaintiffs  when  they  accepted  from 
Bainton  a  guarantee  on  behalf  of  the  firm.  In  a  transaction  out  of  the 
scope  of  their  business,  and  known  to  be  so  by  the  plaintiffs,  is  it  not 
more  reasonable  that  the  other  members  of  a  firm  should  be  bound  by 
the  act  of  one  partner  beyond  his  authoritv,  without  their  knowledge 
or  consent,  or  that  the  person  guaranteed  should  be  bound  to  see  that 
the  guarantee  was  known  and  assented  to  by  all  the  partners  who  are 
to  be  bound  by  it?  We  apprehend  the  law  to  be  now  settled,  that  one 
partner  cannot  charge  the  firm  by  his  guarantee  of  the  debt  of  a  third 
person  without  the  assent  of  the  others ;  but  this  assent  may  be  shown 
as  well  by  subsequent  ratification  as  by  previous  command,  or  may 
be  inferred  from  the  conduct  of  the  party,  previous  transactions  of 
the  same  nature,  or  other  circumstances  tending  to  show  a  knowledge 
of,  and  acquiescence  in,  the  transaction. 

2d.  As  to  the  evidence  of  dissent,  it  is  for  the  jury.     It  seems  that 
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Bainton  and  Bancroft  refused  to  endorse  Ross'  note;  and  there  is 
some  evidence  of  Bancroft's  telling  Maberry  that  he  would  not  guar- 
antee; but  this  conversation  appears  to  have  happened  at  a  distance 
from  their  respective  homes,  and  in  the  meai^i  time  Bainton  forwarded 
to  Pollard  the  guarantee  in  question. 

3d.  As  to  the  notice:  supposing  that  the  guarantee  bound  all  the 
partners,  what  was  its  nature.  It  was  not  an  original  undertaking 
to  pay  the  debt  of  Ross,  but  only  to  see  that  Ross  paid.  In  an  un- 
dertaking of  this  character,  the  guarantor  is  entitled  to  prompt  infor- 
mation of  the  default  of  his  principal,  in  order  that  he  may  secure 
himself  by  withholding  funds  or  otherwise  providing  against  loss. 
Notice,  therefore,  of  the  non-payment  by  Ross  of  this  note  at  maturity, 
and  of  its  protest,  should  have  been  given  to  the  defendants,  and  the 
failure  to  give  such  notice  would  remove  their  liability.  If,  however, 
the  jury  are  satisfied  from  the  evidence  that  Ross  was  insolvent,  such 
notice  would  not  be  necessary,  for  in  such  case  it  could  not  be  of  any 
advantage  to  the  defendants. 

The  plaintiffs  took  a  nonsuit. 

J.  A.  Bayard  for  plaintiffs. 

Wales  for  defendants. 


ABEL  HARRIS  vs.  ALEXANDER  PORTER. 

A  contract  which  by  its  tormH  is  to  continue  longer  than  a  year,  is  within  the 
statute  of  frauds,  and  must  be  proved  by  writing,  although  it  may  possibly 
be  put  an  end  to  Avithin  the  year. 

Case.     Pleas,  non  assumpsit ;  payment,  and  act  of  limitations. 

This  was  an  action  for  the  violation  of  a  contract  in  relation  to 
carrying  the  mail.  The  defendant  had  a  contract  with  the  postmas- 
ter general,  to  carry  the  mail  from  New  Castle  to  Georgetown,  from 
1st  January  1832,  to  31st  December  1835.  The  plaintiff  took  a  sub- 
contract to  carry  it  a  part  of  this  distance,  (from  Camden  to  Milford,) 
from  1st  April  1832,  for  the  residue  of  Porter's  term.  On  the  1st  Oc- 
tober 1832,  the  defendant  dismissed  Harris,  and  himself  put  on  stages 
for  the  whole  route.  The  agreement  between  them  was  merely 
verbal. 

Bayard,  for  the  defendant,  moved  a  nonsuit,  on  the  ground  of  the 
contract  being  within  the  statute  of  frauds  (Dig.  88,)  which  declares 
that  no  action  shall  be  brought  whereby  to  charge  any  person  "  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,"  unless  the  same  shall  be  reduced  to 
writing,  &c.     11  East.  142;  1  Barn,  and  Aid.  722. 
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It  was  answered  by  the  plaintiff's  counsel,  that  the  contract  be- 
tween Porter  and  the  postmaster  general,  reserved  to  the  latter  the 
power  to  alter  the  route,  and  thus  put  an  end  to  it  at  any  time  what- 
ever; it  might  therefore  bp  terminated  within  the  year,  and  did  not 
jiecessarily  reach  beyond  it.  Such  a  contract  does  not  come  within 
the  act  which  was  made  to  meet  agreements,  the  performance  of 
which  was  necessarily  to  be  postponed  beyond  the  year.  1  Comyn 
on  Contracts  79,  &c. ;  3  Burr.  1278.  Contracts  depending  on  a  con- 
tingency are  not  within  the  statute.  10  Petersdorf.  106  B.  72„  Am. 
Ed.;  Robts.  on  Frauds  187-8-9.  If  the  agreement  maij  be  perform- 
ed within  the  year,  it  is  not  within  the  statute.  10  Johns.  254-5.  And 
again,  the  motion  is  too  late.  The  defendant  has  allowed  the  con- 
tract to  be  proved;  whereas  the  objection  should  have  been  made  to 
the  evidence. 

But  the  Court  said,  that  this  was  a  contract  which  could  not  pos- 
sibly be  performed  within  one  year;  l)y  its  terms  it  was  to  continue 
four  years.  And  though  it  might  be  annulled  or  put  an  end  to  by 
the  postmaster  general  within  the  year,  it  still  falls  within  the  act 
as  an  agreement  which,  according  to  its  terms,  is  not  to  be  performed 
within  the  space  of  one  year. 

Xonsuit  ordered. 

Bates,  Frame  and  Clayton  for  plaintiff. 

J.  A.  Bayard  for  defendant. 


JOHN  JANVIER  Jr.  vs.  THOMAS  MULFORD. 

On  the  guarantee  of  a  bond,  the  party  guarantied  is  bound  to  use  due  dili- 
gence. 

He  should  bring  suit  to  the  first  term  after  the  bond  falls  due,  unless  the 
defendant  is  insolvent. 

Debt  on  bond.    Xarr;  plea;  replication  suggesting  breaches. 

The  bond  was  given  to  guarantee  the  payment  of  a  bond  assig»ed  by 
defendant  to  plaintiff,  on  a  third  person.  The  question  was,  whether 
due  diligence  had  been  used.  The  bond  guarantied  fell  due  on  13th 
September  1832,  and  action  was  brought  upon  it  4th  February  1833, 
to  March  term  1833.  The  court  sat  a  few  days  after  the  bond  fell 
due,  and  too  late,  considering  the  distance  of  defendant's  residence, 
for  plaintiff  to  have  process  returnable  to  the  fall  term.  Defendant 
lived  in  Maryland ;  after  suit  brought,  he  came  in  and  confessed  judg- 
ment with  a  stay  of  six  months  which,  by  the  rules  and  practice 
of  the  Maryland  court  he  was  entitled  to  have,  on  a  confession  of 
judgment.  At  the  expiration  of  the  stay  a  fi.  fa.  was  issued,  which 
was  returned  nulla  bona. 
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Rodney  for  the  defendant^  contended  that  the  question  of  diligence 
was  to  be  settled  in  reference  to  the  utmost  promptness.  Bills  of  ex- 
change and  promissary  notes  must  be  proceeded  on  immediately;  and, 
on  a  bond  guarantied,  the  writ  should  be  sued  out  to  the  next  term 
after  it  falls  due.  Here  a  term  was  permitted  to  pass  by,  and  a  stay 
was  afterwards  granted. 

The  Chief  Justice  said  it  had  frequently  been  decided  in  the  late 
courts,  that  the  party  guarantied  must  not  permit  the  first  term  of 
the  two  courts  then  existing  to  pass,  after  the  debt  became  due,  with- 
out suit.  Thus,  if  the  bond  fell  due  in  August,  the  party  might  suffer 
the  Supreme  Court  to  pass,  and  bring  his  suit  in  the  Common  Pleas. 
But  it  has  further  been  decided,  that  where  insolvency  was  proved  at 
the  time  the  bond  fell  due,  it  was  not  obligatory  on  the  party  to  sue 
at  all ;  for  the  court  said  it  would  be  a  fruitless  suit  and  an  unneces- 
sary expense. 

The  plaintiff  had  a  verdict. 

Booth  for  plaintiff. 

Rodney  for  defendant. 


JOHN  WILSOX,  by  his  guar.  JOHN  WILSON  vs.  JACOB  VAN- 
DYKE. 

An  infiint  cannot  sue  by  guardian,  unless  a  guardian  has  been  actually  ap- 
pointed by  the  Orphans'  Court. 

But  an  infant  may  sue  by  next  friend,  and  in  that  case  the  admission  to  sue 
thus  ought  to  be  averred  in  the  narr. 

A  guardian  need  not  aver  a  special  admission  to  sue. 

On" the  general  issue  pleaded,  the  appointment  of  plaintiff  as  guardian  must 
be  proved. 

Action  on  the  case  in  the  nature  of  waste.    Narr ;  plea  not  guilty. 

The  defendant  was  tenant  from  year  to  year,  of  land  belonging  to 
John  Wilson  a  minor,  and  committed  waste  by  cutting  large  quanti- 
ties of  wood,  &c. 

The  case  was  proved ;  but  — 

Rodney  for  defendant  moved  a  nonsuit,  on  the  ground  that  there 
was  no  proof  of  the  guardianship,  and  in  fact  there  was  no  guardian. 
Unless  a  person  be  lawfully  appointed  guardian,  he  can  have  no  au- 
thority over  the  minors  property,  nor  sue  as  guardian  for  injuries  to 
the  same.  I  admit  that  a  person  may  sue  as  the  next  friend  of  a 
minor  who  has  no  guardian,  but  that  is  not  the  case  here,  for  the 
plaintiff  has  sued  as  guardian,  and  he  is  bound  to  prove  the  appoint- 
ment. 2.  It  is  no  where  averred  in  the  narr  that  the  plaintiff  has  been 
admitted  by  the  court  to  sue  for  the  infant,  which  must  be  done  in 
all  suits  by  guardian  or  next  friend.  2  Saund.  Rep.  117;  1  Levinz 
224;  Dig.  424,  sec.  11,  8  vol.  Del  L.  43. 
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Rogers.  The  objections,  if  valid,  are  too  late;  they  should  have 
been  made  by  plea  in  abatement.  By  pleading,  the  defendant  admits 
the  character  of  the  party  plaintiff.  Nor  is  it  necessary  either  to  ob- 
tain or  to  state  a  special  admission  by  the  court  to  the  guardian  to  sue. 

Rodney.  The  guardianship  is  a  fact  necessary  to  be  shown  by  the 
plaintiff  in  the  proof  to  entitle  him  to  a  verdict,  otherwise  he  must 
fail.  The  defect  in  the  narr  is  available  at  any  time  before  judgment, 
and  only  not  after,  because  of  our  act  of  assembly. 

By  the  Court.  It  is  not  necessary  for  a  guardian  to  be  specially 
admitted  to  sue  or  defend,  nor  need  such  admission  to  be  averred. 
Nor  could  the  court  admit  any  one  to  sue  as  guardian,  who  was  not 
the  guardian;  though  it  may  admit  a  person  to  defend  as  such. 
Where  there  is  no  guardian,  the  suit  ought  to  be  by  next  friend;  in 
which  case  the  special  admission  to  sue  as  such  ought  to  be  averred 
in  the  narr.  There  are  many  cases  where  the  character  of  the  party 
is  not  put  in  issue  by  the  pleadings,  and  in  which  it  would  be  too  late 
after  plea  to  object  to  the  character;  but  by  our  law  no  person  can 
have  authority  to  act  as  a  guardian,  who  has  not  been  appointed  by 
the  Orphans'  Court.  Now  this  plea  of  not  guilty,  puts  in  issue  every 
thing  material,  and  the  character  of  the  plaintiff  as  guardian  is  ma- 
terial; for  if  a  recovery  was  had  by  a  person  not  the  guardian,  it 
would  be  no  bar  to  a  suit  by  the  lawful  guardian. 

The  mode  of  declaring  in  the  case  of  suit  brought  by  a  guardian,  is 
A.  B.  by  C.  D.,  the  lawfully  appointed  guardian  of  the  said  A.  B., 
&c. 

Judgment  of  nonsuit. 

Rogers  for  plaintiff. 

Rodney  for  defendant. 


Lessee  of  ROBEET  PORTER  vs.  WILLIAM  MATTHEWS,  and  Ho- 
nor his  wife. 

H   seems  that   an  award   upon  a   reference   in  an  action   of   ejectment  is  con- 
clusive: and  estops  the  plaintiff  from  bringing  another  action. 

Ejectment.  One  of  the  defences  set  up  in  this  case,  was  the  pre- 
vious award  of  arbitrators  selected  by  the  parties  in  reference  to  the 
same  matter,  and  the  judgment  of  the  court  thereupon.  A  previous 
action  had  been  instituted  on  the  demise  of  the  present  plaintiff, 
against  the  same  defendants,  and  referred  to  Lea  Pusey,  John  Rey- 
nolds and  Joseph  Bailey,  who  made  their  award,  showing  that  the 
title  to  the  premises  in  question  was  there  in  issue,  and  finding  that 
the  legal  title  to  the  same  is  in  defendant's.  The  question  now  was 
whether  the  award  was  conclusive. 


Porter's  Lessee  vs.  Matthews.  31 

J.  A.  Bayard  for  plaintiff.  Awards  in  this  state  are  universally 
considered  as  of  the  same  efficacy  as  verdicts.  Ihe  decisions  of  our 
Court  of  Appeals;  our  acts  of  assembly  so  regard  them.  But  a  ver- 
dict in  ejectment  is  not  conclusive:  no  more  is  an  award.  On  what 
principle  can  it  be  that  the  decision  of  three  men,  without  the  aid  of 
a  court  instructing  them  on  points  of  law,  shall  be  conclusive  on  the 
parties,  when  the  finding  of  twelve  men  under  the  direction  of  a 
court  would  not  be  conclusive?  Title  to  real  property  cannot  be 
transferred  by  award.  15  East.  Is  it  to  bar  by  way  of  estoppel? 
How  was  the  submission?  In  a  possessory  action,  where  the  ques- 
tion was  whether  the  defendants  were  guilty  of  a  certain  trespass 
and  ejectment,  and  which  suit  is  referred,  the  referees  go  beyond  the 
matter  submitted  to  them,  and  undertake  to  settle  the  title.  This  can 
be  no  estoppel.  The  finding  was  beyond  the  authority  and  void, 
whether  before  or  after  affirmance. 

R.  H.  Bayard  contra,  contended  that  the  award  was  conclusive, 
by  way  of  estoppel.  3  East  15,  lessee  of  Morris  vs.  Rosser;  15 
Johns.  Rep.  197,  Selleck  vs.  Adams;  4  Dallas  120,  Calhouji's  lessee 
vs.  Dunning;  11  Johnson  418;  Jackson  ex.  dem.  vs.  Decker;  2  Star- 
kie  Tit.  Award.  Was  it  within  the  submission?  The  action  was 
ejectment:  the  appropriate  action  for  trying  titles  to  real  property. 
All  matters  in  controversy  were  referred,  and  of  course  the  title, 
which  was  the  very  matter  in  dispute. 

Wales,  in  reply,  contended  for  a  distinction  as  to  the  effect  of 
awards  involving  titles  to  real  property,  and  awards  as  to  personal 
property.  The  nicety  of  questions  of  law,  the  importance  of  their 
general  results,  should  make  the  settlement  of  titles  by  award  more 
open  to  revision  and  correction  than  the  decision  of  questions  rela- 
ting merely  to  the  personalty.  There  is  also  a  sensible  distinction  be- 
tween awards  founded  on  submission  by  deed,  where  the  parties 
agree  to  be  finally  bound  by  the  decision  of  the  arbitrators;  and 
awards  on  reference  of  a  cause  in  court,  which  is  merely  the  substi- 
tution of  three  men  for  twelve,  and  should  have  no  greater  effect. 
Digest  112.  The  cases  cited  on  the  other  side  are  those  of  the  first 
class;  awards  on  arbitration  bonds.  Cites  a  decision  in  the  late  High 
Court  of  Errors  and  Appeals  {Thompson  vs.  Mclntyre,)  Chancellor 
Eidgely  presiding,  that  an  award  in  ejectment  was  not  final. 

The  Court  said  they  would  like  to  see  that  case,  as  the  inclination 
of  their  minds  was  the  other  way.  Many  of  the  authorities  treat  the 
award  as  conclusive,  by  way  of  estoppel.  At  present  we  merely  say 
to  the  jury  that  as  a  decision  of  the  arbitrators,  judges  of  the  parties 
own  choosing,  it  is  very  strong  persuasive  evidence  for  the  defendants. 
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There  was  much  else  in  the  case  by  way  of  defence  on  the  mcrils, 
and  the  defendants  finally  had  a  verdict. 
/.  A.  Bayard  and  Wales  for  plaintiff. 
R.  11.  Bayard  for  defendants. 


NICHOLAS  MILLS  vs.  RICHARD  B.  GILPIN. 

A  ■partial  failure  of  the  consideration  of  a  bill  of  exchange,  cannot  be  set  up 
as  a  defence  to  an  action  on  the  bill;  but  a  total  failure  may. 

Fraud  will  vitiate  the  contract;  and  to  show  fraud,  the  worthlessness  of  the 
article  bought,  may  be  proved  in  an  action  on  a  bill  accepted  for  the  price 
of  it. 

Case.  Narr  on  the  following  bill  of  exchange,  drawn  by  plaintiflE 
and  accepted  by  defendant: — 

Richmond,  Va.,  May  11,  1833. 

$340  20.     Four -months  after  date  pay  to  the  order  of  William 
M^Kervis,  Esq.  $340  20,  for  value  received,  without  further  advice. 
Your  most  obedient  servant, 

NICHOLAS  MILLS. 

Mr.  R.  B.  Gilpin,  Wilmington. 

This  bill  was  regularly  accepted  by  defendant  and  protested  at  ma- 
turity for  non-payment.  The  pleas  were  non  assumpsit;  payment; 
discount,  and  the  act  of  limitations.  It  appeared  on  the  evidence,  that 
Gilpin  had  ordered  a  cargo  of  coal  of  the  best  quality,  to  be  forwarded 
by  Mills,  from  his  residence  in  Virginia,  to  defendant  in  Wilming- 
ton; and,  on  being  advised  of  its  shipment,  had  accepted,  as  was  his 
custom,  this  bill  of  exchange  for  the  amount.  When  the  coal  arrived 
it  was  taken  into  the  defendant's  yard,  and  he  paid  the  freight 
amounting  to  $140;  but  when  it  came  to  be  tested,  it  was  found  to  be 
of  such  indifferent  quality  that  the  smith's  would  not  use  it.  It  was 
therefore  unsaleable,  and  a  large  portion  of  it  still  remained  on  the 
defendant's  hands.  This  was  the  matter  of  defence ;  and  the  defend- 
ant contended,  that  as  coal  had  boon  sent  of  a  qualitv  entirely  different 
from  that  ordered,  he  was  not  bound  to  pay  for  it  at  all,  though  he 
had  accepted  a  bill  for  tlie  amount ;  or  that  he  at  most,  was  not  bound 
to  pay  more  than  the  actual  value  of  the  article. 

Wales  for  plaintiff.  On  tlie  shipment  of  the  coal  at  Richmond,  and 
signing  the  bills  of  lading,  the  property  in  the  coal  vested  in  Gilpin ; 
it  was  at  his  risk;  he  was  tlie  owner,  and  he  so  conducted  himself; 
lie  received  it  into  his  yard;  sold  a  part  of  it:  still  retains  the  ba- 
lance ;  and  lias  not  accounted  either  for  what  was  sold,  or  for  what 
remains  on  hand.     These  acts  of  ownership  make  him  the  proprietor 
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and  liable  for  the  amount.  A  partial  failure  of  consideration  cannot 
be  set  up  as  a  defence  to  an  action  on  the  bill,  where  such  failure  and 
the  extent  of  it  is  unascertained.  It  may  be  the  subject  of  a  cross 
action,  but  not  of  defence  in  this  action.  1  Camp.  Rep.  40,  Morgan 
vs.  Richardson;  2  do.  346;  7  East.  479,  483;  14  East.  48G;  16  do. 
206;  1  Stark.  Rep.  51.  I  agree,  that  if  fraud  is  proved  it  would  vi- 
tiate the  whole  transaction;  but  no  such  thing  here. 

Gilpin,  for  defendant.  The  defendant  is  not  bound  to  pay  any 
thing  in  tliis  case,  because  there  has  been  a  total  failure  of  the  con- 
sideration ;  the  coal  not  being  worth  even  the  amount  of  freight  paid 
by  him.  2d.  But  if  the  coal  is  not  considered  as  entirely  worthless, 
the  jury  can  give  a  verdict  only  to  the  amount  of  its  actual  value. 

In  opposition  to  this,  the  plaintiff  has  set  up  the  technical  rule,  that 
such  a  defence  cannot  be  made  to  an  action  on  the  bill  of  exchange, 
but  must  be  the  subject  of  a  cross  action.  I  shall  contend,  that  this 
rule,  so  much  at  variance  with  justice,  is  not  the  doctrine  of  the  courts 
at  the  present  day. 

It  is  a  fundamental  rule  of  law,  that  every  contract  must  have  a 
consideration.  True,  in  ce^rtain  cases  of  sealed  instruments,  the  con- 
sideration cannot  be  inquired  into  in  a  court  of  law,  because  of  the 
diiBculty  of  getting  at  the  original  foundation  of  the  instrument;  but 
there  is  no  more  reason  for  concluding  the  defendant  in  such  a  case 
as  this,  from  objecting  to  the  consideration  of  his  acceptance,  than  if 
it  were  an  open  account.  The  case  in  1  Cam  p.  does  not  appear  to 
be  a  case  of  warranty ;  nor  that  the  defendant  had  not  the  opportu- 
nity of  examining  the  articles,  and  thus  being  under  the  rule  of  caveat 
emptor.  2  Camp,  proceeds  on  an  exploded  distinction  between  the 
failure  and  the  want  of  a  consideration.  14  East,  cannot  apply,  for 
it  is  not  the  case  of  a  contract  of  sale  of  personal  proj^erty.  I  cite 
Peake's  nisi  prius  Cases  61,  Barber  vs.  Backhouse,  et  al.  Idem  216, 
Ledger  vs.  Euer. 

The  present  case  presents  all  the  features  of  the  several  classes  of 
warranty  cases,  sales  by  sample;  sales  without  inspecting  bulk,  &c. 
&c.  4  Camp.  144,  Gardner  vs.  Gray:  4  Barn,  and  Cress  115:  5 
Bingham  533;  1  Stark.  Rep.  107,  (51)  2  liar,  and  Johns.  350.  If 
the  article  sent  be  different  from  the  article  ordered,  the  vendee  may 
store  it,  give  notice  to  the  vendor,  and  recover  back  the  purchase 
money.  And  there  is  no  reason  why  he  should  not  set  this  np  as  a 
defence  to  an  action  for  the  purchase  money.  9  Barn,  and  Cress. 
259:  5  Carr.  and  Pai/ne  343;  7  East  440,  n.  If  one  thing  be  or- 
dered and  a  different  article  be  sent,  there  is  no  contract,  and  can  be 
no  recoverv.  2  Kent's  Com.  364-5,  369,  374-5;  3  John.  534.  And 
wherever  there  is  a  warranty,  express  or  implied,  the  defendant  may 
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set  up  a  partial  failure  of  the  consideration  as  a  defence  to  an  action 
for  the  consideration.  And  if  the  jury  believe  that  Mills  knew  the 
quality  of  this  coal  when  he  shipped  it  and  forwarded  the  bill  for  ac- 
ceptance, it  is  a  case  of  legal  fraud. 

Wales  in  reply.  The  defence  of  a  partial  failure  of  the  considera- 
tion cannot  be  set  up  in  any  case  where  the  defendant  has  used  or 
disposed  of  a  part  of  the  article,  without  accounting  for  the  proceeds 
and  paying  the  amount  into  court.  Mr.  Gilpin  has  sold  a  large 
amount  of  this  coal. 

But  the  policy  of  the  law  does  not  allow  such  defence  to  be  made 
at  all,  in  an  action  on  the  bill.  And  this  distinguishes  the  present, 
from  the  case  in  1  Stark.  Rep.  107 ;  which  was  not  on  the  bill.  Let 
the  bill  be  paid  according  to  defendant's  undertaking,  and  then  if  the 
quality  of  the  coal  is  inferior  to  that  ordered,  let  him  bring  his  action 
against  Mills,  for  a  failure  of  the  implied  warranty. 

The  Court  charged  the  jury  that  the  defendant,  by  his  acceptance, 
made  himself  liable  to  pay  the  amount,  and  that  a  partial  failure  of 
the  consideration  could  not  be  set  up  as  a  defence  to  an  action  on  the 
bill,  but  must  be  the  subject  of  a  cross  action.  But  if  there  is  fraud 
in  the  transaction;  if  from  the  inadequacy  of  the  value  of  the  article 
sent,  its  total  dissimilarity  from  the  article  ordered,  or  from  other  cir- 
cumstances, the  jury  are  satisfied  that  a  fraud  was  intended  to  be 
practised  by  the  seller  on  the  buyer,  this  would  vitiate  the  whole  con- 
tract, and  might  be  a  proper  defence  to  the  action ;  and  for  the  pur- 
pose of  showing  fraud,  it  is  competent  for  the  defendant  in  an  action 
on  the  bill  to  give  in  evidence  the  bad  quality  of  the  article.  And  if 
there  has  been  a  total  failure  of  the  consideration,  that  is,  if  the  coal 
forwarded  was  worth  nothing  to  the  defendant,  or  not  worth  more 
tlian  tlie  freight  which  he  had  to  pay,  the  verdict  in  that  case  ought 
to  be  for  the  defendant. 

The  plaintiff  had  a  verdict  for  a  part  of  the  amount  claimed. 

Wales  for  plaintiff. 

Gilpin  for  defendant. 


EDWAED  T.  BAILEY  vs.  SAMUEL  MCDOWELL. 

The  juintod  statute  laws  of  other  states  are  not  evidence  here,  without  other 

authentication. 
Query.     If  lottery  tickets  be  properly  charj^eable  in  a  book  account. 

Assumpsit  for  goods,  wares,  &c.,  and  for  lottery  tickets  sold  and 
delivered,  &c.  Pleas  non-assumpsit;  payment;  set  off,  and  the  act 
of  limitations. 
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The  plaintiff  was  a  lottery  broker,  and  kept  a  duly  licensed  office 
in  the  city  of  Wilmington.  He  claimed  $229  05  balance  on  account 
for  lottery  tickets  sold  to  defendant  in  lotteries  authorized  by  the 
states  of  Virginia,  New  York,  North  Carolina  and  Delaware.  To 
prove  this  authority,  he  offered  the  printed  laws  of  Virginia,  New 
York  and  North  Carolina,  obtained  from  the  office  of  the  secretary 
of  state  of  this  state,  purporting  to  be  authenic  laws,  and  published 
by  authority ;  but  not  having  any  other  authentication. 

They  were  objected  to  by  Bayard,  for  defendant,  who  insisted  that 
nothing  but  an  exemplified  copy  of  a  foreign  law  could  be  evidence. 

Wales  contra,  cited  1  Dallas  458,  462 ;  Chief  Jus.  M'Kean's  opinion 
for  admitting  the  pamphlet  laws  of  other  states  without  further  au- 
thentication. 4  Cranch  388,  per  Chief  Jus.  Marshall.  A  law  of  Vir- 
ginia permitted  to  be  read  in  the  District  of  Columbia,  from  the  sta- 
tute book.  1  Peter  s  Rep.  The  laws  of  a  foreign  country,  promul- 
gated by  the  executive  of  this  country,  arc  evidence.  I  am  not  aware 
of  any  decision  in  this  state,  but  the  practice  has  been,  to  admit  the 
laws  of  Pennsylvania  and  other  neighboring  states  as  they  stand 
printed  in  the  statute  book.  This  custom  is  evidence  of  what  the  law 
has  been  considered  to  be.  A  contrary  practice  would  be  extreme- 
ly inconvenient  and  expensive.  We  are  peculiarly  situated  in  refer- 
ence to  our  sister  states,  which  cannot  be  considered  strictly  as  for- 
eign to  each  other. 

Booth. —  The  evidence  offered,  is  the  printed  volumes  of  the  laws 
of  Virginia,  New  York  and  North  Carolina,  taken  from  the  office  of 
the  secretary  of  state  of  this  state  where,  in  the  course  of  the  inter- 
change of  laws,  they  have  been  received  from  the  governors  of  those 
states  respectively.  The  origin  and  keeping  of  these  laws  therefore, 
conform  the  evidence  of  their  authenticity.  The  act  of  congress  of 
26th  May  1790,  prescribing  the  form  of  authenticating  state  laws  (by 
the  seal  of  state)  does  not  preclude  other  forms  known  to  the  com- 
mon law.  If  verified  according  to  that  act,  they  must  be  received  in 
evidence;  they  may  be  received  though  authenticated  differently.  A 
sworn  copy,  for  instance,  would  undoubtedly  be  evidence.  14  Com. 
Law  Rep.  186. 

Bayard  in  reply.  The  act  of  congress  was  passed  with  a  view  to 
give  a  certain  mode  of  authenticating  the  laws  of  the  several  states, 
because  the  mere  printed  pamphlet  was  not  evidence.  They  could  be 
considered  as  no  more  authentic  by  being  printed,  than  if  there  were 
so  many  written  copies  purporting  to  be  the  session  acts,  nor  could 
they,  any  more  than  these,  be  received  in  evidence  to  prove  what 
those  acts  are.  And  the  admission  of  them  without  proof,  would  be 
extremely  dangerous,  not  only  as  violating  the  rules  of  the  common 
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law,  but  as  opening  the  door  to  fraud  and  imposition.  The  case  cited 
from  Cranch  does  not  apply,  because  the  laws  of  Virginia  are  in  force 
in  that  part  of  the  District  of  Columbia  in  wliich  the  court  sat.  In 
the  case  from  Dallas,  judge  M'Kean  did  not  seem  to  consider  him- 
self bound  by  the  precedents. 

The  common  law  does  not  provide  for  the  proof  of  statutes,  other- 
wise than  by  authenticated  copies.  The  courts  of  this  state  have  al- 
ways followed  the  common  law  rules  of  evidence,  unless  they  have 
been  altered  by  our  own  statute  laws;  and  there  has  been  no  legis- 
lation in  our  state  on  this  subject.  The  legislation  by  congress  has 
provided  a  rule,  but  a  different  one  from  that  followed  in  this  case. 
And  if  the  law  offered  was  sufficiently  authenticated,  it  could  not  be 
given  in  evidence,  without  being  pleaded  and  set  out  in  the  narr.  I 
Stark.  Ev.  163. 

By  the  Court. 

Chief  Justice  Clayton. —  These  acts  have  frequently  been  admit- 
ted as  evidence  of  the  laws  of  other  states,  but  it  has  been  without 
objection,  and  by  a  sort  of  general  agreement,  to  prevent  trouble 
and  save  expense.  Their  sufficiency  as  a  matter  of  evidence  is  now 
questioned,  we  believe  for  the  first  time;  and,  whatever  the  inconve- 
nience, we  must  give  it  as  our  opinion,  that  they  are  not  evidence. 

If  the  inconvenience  and  expense  of  procuring  these  laws  to  be  pro- 
perly authenticated,  shall  be  thought  to  outweigh  the  danger  of  admit- 
ting them  in  the  usual  printed  form,  without  further  authentication,  it 
will  be  for  the  legislature  to  change  the  rules  of  evidence  in  this  re- 
spect. There  are  but  two  modes  of  authenticating  statutes  by  the 
common  law;  by  sworn  copies,  and  by  attestation  under  seal.  One 
of  these  must  be  followed,  or  the  legislature  must  provide  another. 
It  is  not  apparent  to  the  court  that  these  lottery  laws  are  public 
laws.  Prima  facie  they  would  probably  be  taken  as  private  laws,  as 
they  are  generally  passed  on  private  application,  and  for  some  speci- 
fic purpose. 

The  chief  justice  further  suggested  his  doubt  whether  lottery  tick- 
ets were  chargeable  in  account,  as  the  subject  of  merchandize,  and 
the  delivery  proved  by  the  book  and  oath  of  the  broker.  The  case  of 
Bailey  vs.  M'Dowell,  1  vol.  346,  may  therefore  be  considered  as  ques- 
tioned. 

The  plaintiff  was  nonsuited. 

Wales  and  Booth  for  plaintiff. 

J.  A.  Bayard  for  defendant. 
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EGBERT  PERRY'S  Adm'r.  vs.  JOHN  STEWART. 

Belief  in  the  existence  of  a  Deity  and  a  future  state  of  rewards  and  punish- 
ments, necessary  to  qualify  a  man  to  be  a  witness. 

Replevin. 

In  this  case  James  Stevenson  was  called  by  plaintiff  as  a  witness 
and  objected  to,  on  the  ground  of  a  want  of  religious  belief. 

The  Court  said  it  had  frequently  been  decided  that  a  witness  must 
believe  in  a  God,  and  a  future  state  of  rewards  and  punishments. 
The  constitution  itself,  in  the  declaration  of  assential  rights,  implies  a 
belief  in  a  Deity;  and  there  can  be  no  sanction  for  an  oath  withoiiti 
a  belief  in  a  future  state,  where  secret  falsehood  may  be  punished. 
The  court  may  not  interfere  with  or  control  the  rights  of  conscience, 
or  the  free  exercise  of  religious  worship,  or  give  a  preference  to  any 
religious  societies,  denominations  or  modes  of  worship;  but  it  may 
protect  the  tests  of  truth,  by  refusing  to  administer  an  oath  to  a  man 
who  disavows  all  modes  of  worship,  denies  the  existence  of  any  ob- 
ject of  worship,  or  any  power  to  punish  falsehoods  hereafter. 

The  witness  was  proved  to  have  frequently  asserted  it  to  be  his  be- 
lief, that  there  was  an  end  of  us  after  this  life,  and  that  we  tper- 
ished  like  the  brutes. 

He  was  rejected. 


REBECCA  BEESGN'S  Ex'r.  vs.   THGMAS  BEESGN'S  Adm'r. 

In  an  action  on  a  bond  with  a  penal  sum,  you  cannot  go  beyond  the  penalty 

and  costs. 

Debt  on  a  bond.  Rule  to  show  cause  why  the  proceedings  should 
not  be  staid  upon  the  defendant's  bringing  into  court  the  amount  of 
the  bond  on  which  this  action  is  founded.. 

The  bond  was  for  $100;  conditioned  for  the  payment  of  an  annui- 
ty of  $20,  during  the  life  of  Rebecca  Beeson.  The  question  was, 
whether  the  defendant  might  not  have  a  stay  of  proceedings,  on  pay- 
ment of  the  penalty  of  his  bond,  with  costs ;  or,  in  other  words,  whe- 
ther interest,  or  any  thing,  can  be  recovered  on  a  bond  beyond  the 
penalty.    There  were  five  years'  annuity  due. 

Bayard,  in  support  of  the  rule,  cited  1  East.  436,  M'CIure  vs.  Dun- 
can; 1  Taunton  217;  1  Saund.  Rep.  320,  n. 

Hamilton  contra,  cited  6  Term  Rep.  299;  3  Eq.  ca^cs  ah.  530;  2 
Atk.  Rep.  579;  2  Term.  Rep.  388;  9  Cranch  104;  21  Com.  Laiv  Rep. 
391 ;  3  Caine's  Rep.  48 ;  1  Mass.  Rep.  308 ;  2  Dallas  252. 
The  Chief  Justice  said,  the  case  in  Term  Reports  has  been  overrul- 
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ed  again  and  again.  The  undoubted  principle  of  the  common  law  is, 
that  you  cannot  go  beyond  the  penalty,  except  a  shilling  by  way  of 
nominal  damages.  But  our  act  of  assembly  is  conclusive  (Digest  78.) 
All  the  sections  of  this  law  proceed  on  the  same  principle,  that  judg- 
ment shall  be  for  the  penalty  and  costs. 


Rule  absolute. 


Hamilton  and  Booth  for  plaintiff. 
J.  A.  Bayard  for  defendant. 


PRISCILLA  JEANS  vs.  ABEL  JEANS. 

A  return  to  conjugal  society  or  embraces  after  knowledge  of  adultery,  though 
a  defence  against  a  suit  ft»r  divorce,  will  not  avail  if  subsequent  acts  of 
adultery  be  proved. 

But  these  acts  ought  to  be  alledged. 

The  doctrines  of  the  ecclesiastical  courts  on  the  subject  of  divorce  will,  as 
far  as  applicable,  be  recognized  by  our  courts. 

Petition  for  divorce. 

The  libel  in  this  case  was  for  a  divorce  per  causa  adulterii,  and  it 
specified  the  time  and  place.    The  plea  was  as  follows : — 

And  the  said  Abel  Jeans,  by  &c.  comes  and  defends,  &c.,  and  says, 
actio  non,  &c.,  because  he  says,  that  the  said  Priscilla  Jeans,  after 
the  said  supposed  transgressions  in  the  said  petition  alledged,  she  the 
said  Priscilla  has  admitted  the  said  Abel  Jeans,  the  respondent,  into 
conjugal  society  or  embraces,  after  she  the  said  Priscilla  knew  of  the 
said  acts  of  adultery.  Wherefore,  the  said  Abel  Jeans  prays  judg- 
ment, &c.,  whether  the  said  Priscilla  ought  to  have  and  maintain  her 
suit  aforesaid,  thereof  against  him,  &c. 

The  adultery  was  fully  made  out;  the  subsequent  return  of  the 
wife  to  conjugal  society  and  embraces  of  her  husband  on  his  promi- 
ses of  amendment,  and  the  proof  justified  strong  suspicions,  if  it  did 
not  amount  to  clear  conviction,  that  he  had  violated  his  promises  and 
tjen  guilty  of  a  subsequent  repetition  of  the  crime.  The  questions 
were,  whether  subsequent  adultery  would  be  a  waiver  of  the  con- 
donation of  adultery;  and  whether  such  subsequent  acts  of  adulte- 
ry could  be  proved  without  being  replied  to  the  plea  of  condonation. 
The  "act  regulating  divorces"  (8  Del.  Laivs  148,)  gives  to  the  Su- 
perior Court  "  the  sole  cognizance  of  granting  divorces,  where  either 
of  the  parties  had  a  former  wife  or  husband  living  at  the  time  of  so- 
lemnizing the  second  marriage ;  or  where  either  of  the  parties  shall 
be  wilfully  absent  from  the  other,  with  the  intention  of  abandonment, 
tliree  years;  or  in  case  of  adultery;  or  where  the  male  party  is  ac- 
tually impotent  at  the  time  of  the  marriage ;  or  in  case  of  extreme 
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cruelty."  The  8th  section  provides  "  that  in  any  action  or  suit  com- 
menced in  the  said  court  for  a  divorce  for  a  cause  of  adulterv,  if  tlie 
defendant  shall  alledge  and  prove,  that  the  plaintiff  has  been  guilty  of 
the  like  crime,  or  has  admitted  the  defendant  into  conjugal  societtj  or 
embraces,  after  he  or  she  knew  of  the  criminal  fact,  or  that  the  com- 
plainant (if  the  husband,)  allowed  of  the  wife's  prostitution,  or  re- 
ceived hire  therefor,  or  exposed  his  wife  to  lewd  company,  whereby 
she  became  ensnared  to  the  crime  aforesaid,  it  shall  be  a  good  defence, 
and  a  perpetual  bar  against  such  action  or  suit." 

J.  A.  Bayard,  for  petitioner.  The  doctrines  of  the  English  ecclesias- 
tical courts  on  the  subject  of  divorce  for  adultery,  so  fully  matured  by 
a  series  of  the  ablest  decisions  as  to  the  modes  of  proceeding  and  rules 
of  construction,  were  such  as  our  legislature  evidently  intended  to 
introduce  by  the  exception  contained  in  the  act  giving  jurisdiction  of 
the  subject  to  this  court.  The  provision  amounts  precisely  to  the 
English  "  condonation,"  which  is  forgiveness,  arising  from  subse- 
quent cohabitation.  There  can  be  no  reason  for  the  exception  but 
on  the  idea  of  "  forgiveness  of  the  crime,"  and  this  cannot  be  rea- 
sonably inferred,  except  on  the  idea  of  reformation.  I  shall  expect 
the  court  then,  in  the  exercise  of  this  new  jurisdiction,  to  govern  it 
by  those  enlightened  rules  which,  in  the  ecclesiastical  courts  have 
grown  up  into  a  system,  which  is  equally  applicable  to  similar  cases 
here,  and  will  tend  equally  to  the  administration  of  justice.  I  shall 
contend  that  under  our  act,  as  well  as  in  those  courts, —  1st.  Condo- 
nation is  conditional,  and  must  be  on  full  knowledge  of  the  crime; 
2d.  That  as  to  the  wife,  the  court  will  require  much  stricter  proof 
of  the  condonation  than  in  the  case  of  the  husband,  because  she  is 
under  his  power  and  control;  3d.  That  as  the  law  allows  of  long 
forbearance  on  the  part  of  the  wife,  before  she  acts  on  her  suspicious 
of  crime,  her  knowledge  must  be  fully  shown;  and  4th.  That  as  re- 
gards condonation,  if  you  show  subsequent  to  it  circumstances  that 
will  create  a  "  violent  suspicion  "  of  a  repetition  of  the  offence,  the 
condonation  is  waived.  Condonation  is  a  conditional  forgiveness; 
a  repetition  of  the  adultery  is  a  forfeiture  or  waiver  of  the  condona- 
tion, and  the  subsequent  adultery  may  be  established  on  less  proof 
than  would  be  required  as  the  foundation  of  an  original  decrse  of  di- 
vorce. 2  Eng.  Ecc.  Rep.  170,  Best  vs.  Best;  3  ditto  305-6,  Astley 
vs.  Astley;  Idem  341,  Beehee  vs.  Beehee;  Idem.  310,  Durant  vs.  Du- 
rant;  5  ditto  136,  Tiirton  vs.  Turton;  Idem  238,  1  ditto  203. 

Gray,  for  respondent.  The  granting  of  divorces  is,  under  any  cir- 
cumstances, of  doubtful  expediency,  and  the  court  will  not  strain  a 
construction  to  extend  the  practice.  They  have  a  sure  and  safe 
giiide  in  the  act  which  gives  them  jurisdiction ;  if  they  depart  from 
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tliis  and  enter  into  this  so  much  lauded,  but  complex  system  of  the 
ecclesiastical  courts,  there  is  no  telling  where  it  may  lead  us.  Did 
the  legislature  intend  to  introduce  into  the  practice  of  our  courts  any 
such  sy.stem?  It  is  not  necessarily  applicable  to  us,  and  should  not 
be  applied  unless  it  was  the  plain  intention  of  the  legislature,  in  con- 
ferring jurisdiction,  to  have  it  regulated  also  by  that  system.  What 
evidence  is  there  of  this  intention?  The  word  condonation  does  not 
appear  in  the  act:  the  idea  of  forgiveness  of  the  crime,  either  abso- 
lute or  conditional,  is  not  distinctly  held  out.  Adultery  is  recognized 
as  a  proper  cause  of  divorce;  but  it  is  distinctly  provided,  that  if  the 
complainant  shall,  after  knowledge  of  the  adultery,  admit  her  hus- 
band into  conjugal  society  or  embraces,  it  shall  l)e  a  good  defence 
and  a  perpetual  bar  against  her  action.  There  is  no  waiver  here,  no 
conditional  forgiveness  to  be  resumed  or  forfeited  by  subsequent  mis- 
conduct, it  is  a  perpetual  bar.  If,  therefore,  we  have  established  the 
knowledge  of  the  wife  of  lier  husband's  infidelity,  and  that  she  sub- 
sequently received  him  into  conjugal  society  or  embraces,  she  is  not 
entitled  to  a  divorce  for  tliis  offence.  And  how  unjust  it  is  to  set  up 
subsequent  acts  of  which  we  have  no  notice,  and  mere  suspicions, 
which  we  cannot  be  prepared  to  rebut,  to  revive  the  original  offence 
and  remove  this  perpetual  bar. 

R.  H.  Bayard  for  respondent.  The  principle  of  condonation  grow- 
ing out  of  the  civil  law,  has  nothing  to  do  with  our  system  of  divorce. 
Our  statute  has  otherwise  provided.  The  common  law  is  composed 
of  the  general  customs  of  the  land ;  customs  of  particular  places ;  and 
the  customs  of  particular  courts;  to  wit,  the  civil  and  canon  laws. 
1  Blac.  Com.  67,  83,  &c.  That  portion  of  common  law  never  did 
or  could  extend  to  this  country,  p.  87.  The  colonies  do  not  carry 
with  them  that  part  of  the  common  law  which  refers  to  the  jurisdic- 
tion of  the  spiritual  courts.  The  legishiture  exercised  the  power  of 
divorce  until  1832,  when  they  by  statute  gave  it  to  this  court.  Every 
statute  is  either  declaratory  of  the  old  law  or  introductory  of  new; 
if  introductory,  the  principle  is,  that  it  is  to  be  applied  to  and  inter- 
woven with  the  laws  of  the  country  to  which  it  applies,  and  not  re- 
fer itself  to  the  laws  or  customs  of  another  country.  The  idea  then 
of  Mr.  Bayard,  that  the  legislature  intended  to  introduce  the  princi- 
ples and  practice  of  the  English  ecclesiastical  courts  on  this  subject, 
totally  fails  him ;  as  a  matter  of  fact  it  was  impossible.  The  eccle- 
iastical  reports  were  not  published  in  this  country  until  1832,  until 
when,  neither  lawyers  nor  judges  knew  any  thing  about  this  system. 
The  term  condonation  and  its  meaning  were  unknown  among  us. 
Could  the  legislature  have  designed  to  introduce  a  system  of  which 
they  could  know  nothing?     They  have  given  jurisdiction  in  certain 
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cases;  adultery  is  one;  if  they  had  stopped  there,  the  argument  from 
analogy  would  have  been  very  strong,  that  some  such  plea  as  the 
English  condonation  or  waiver  should  be  allowed,  viewing  the  En- 
glish cases  as  lights,  but  not  as  authority.  But  here,  the  legislature 
have  specified  not  only  the  offence,  but  the  defence;  if  the  party 
complaining  shall  have  admitted  the  other  into  conjugal  society  or 
embraces,  after  knowledge  of  the  crime,  it  shall  be  a  good  defence 
and  a  perpetual  bar.  And  it  is  remarkable,  that  the  legislature  se- 
lected this  case  of  adultery  from  the  other  cases  to  interpose  this  bar. 
Yet  the  plaintiff  asks  the  court  to  strike  out  this  perpetual  bar,  and 
put  in  the  word  condonation,  or  persumed  pardon,  or  conditional  par- 
don.   Has  the  court  the  right  thus  to  change  an  act  of  assembly? 

We  are  not  bound  to  notice  any  allegation  in  the  libel  that  is  not 
specific  as  to  time  and  place  and  person;  it  must  have  at  least  such 
sufficient  certainty  in  all  these  respects,  as  to  warn  the  party  what 
he  has  to  defend  himself  against.  Or,  as  adultery  may  be  presumed 
from  circumstances,  if  the  person  be  not  named,  the  time,  place,  or 
other  circumstances  must  be  set  out  sufficient  to  give  the  party  no- 
tice what  he  is  to  defend  himself  against.  Then  to  what  does  the 
doctrine  of  the  other  side  lead  us?  A  crime  is  charged  with  suffi- 
cient certainty  of  time  and  place.  We  show  that  subsequently  to 
that  time  the  comj^lainant,  with  full  knowledge  of  the  fact,  has  been 
living  with  the  defendant,  admitting  him  to  conjugal  society  and  em- 
braces, and  we  rely  on  this  as  a  defence  provided  for  us  by  the  ex- 
press terms  of  the  law.  Immediately  they  abandon  the  old  charge, 
set  about  proving  other  offences,  or  mere  suspicions  of  offences,  of 
which  we  have  had  no  notice,  and  expect  this  not  only  to  remove 
the  perpetual  bar,  but  even  insist,  as  one  of  the  doctrines  of  the  ec- 
clesiastical courts,  that  these  charges  need  not  be  fully  proved.  It 
is  sufficient  to  establish  a  suspicion  of  their  truth.  The  doctrine  is 
at  war  not  only  with  the  act  of  assembly,  but  with  the  immutable 
principles  of  justice  and  right. 

J.  A.  Bayard  in  reply.  I  admit  that  the  jurisdiction  of  this  court 
over  cases  of  divorce,  is  derived  from  the  act  of  assembly.  Nor  do 
I  expect  that  this  court  will  introduce  the  whole  body  of  the  civil 
law,  or  the  entire  practice  of  the  ecclesiastical  courts;  but  as  juris- 
diction of  the  same  kind  has  been  long  exercised  and  matured  in 
those  courts,  if  great  and  leading  principles  are  to  be  found  in  their 
decisions  equally  applicable  to  us,  and  which  may  aid  our  courts  in 
their  exercise  of  this  new  jurisdiction,  I  can  have  no  doubt  that  the 
court  will  look  to  them,  not  as  binding  authority,  but  as  great  lights 
and  sound  guides  in  the  administration  of  the  law  of  divorce.     I  ad- 
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mit  that  according  to  the  English  cases,  it  is  necessary  for  the  libel 
to  state  the  adultery  with  such  certainty  as  to  apprise  the  defendant 
of  the  fact  to  be  relied  on,  but  I  deny  that  the  waiver  of  condonation 
by  subsequent  adultery,  need  be  either  set  out  or  proved  with  the 
same  certainty  as  the  original  charge.  In  New  York,  their  law  is 
similar  to  ours,  and  the  courts  there  have  resorted  to  the  ecclesiasti- 
cal cases  for  principles  to  guide  them.  Kent's  Com.  84.  The  waiver 
of  condonation  is  a  leading  principle  of  the  doctrine  of  divorce.  Does 
our  act  of  assembly  alter  it?  Is  it  precluded  by  being  called  a  per- 
petual bar?  Any  defence  is  a  bar;  and,  if  not  avoided,  a  perpetual 
bar.  The  statute  of  limitations  is  a  perpetual  bar,  yet  it  may  be 
waived.  The  doctrine  contended  for  on  the  other  side  is,  that  the 
wife  shall  abandon  her  husband  the  moment  she  knows  of  his  infi- 
delity, or  bar  herself  from  all  the  rights  growing  out  of  his  criminal 
conduct.  It  cannot  be ;  it  would  be  against  the  feelings  of  human  na- 
ture. A  wife  cannot  be  expected  thus  promptly  to  leave  her  children 
and  her  husband.  The  intention  of  the  legislature  was  to  present  by 
the  exception  precisely  that  which,  by  the  principles  of  the  ecclesias- 
tical law  is  called  condonation,  which  in  reason  is  founded  on  a  con- 
ditional forgiveness,  and  waived  by  a  breach  of  the  condition.  And 
if  we  are  to  look  only  to  the  words  of  the  act  for  this  principle,  it 
cannot  apply  to  any  other  case  than  that  of  adultery;  and  there  can 
be  no  such  thing  as  a  condonation  of  cruelty,  absence,  &c.  The 
reason  of  the  thing  forces  us  into  the  principles  of  the  ecclesiastical 
courts,  and  shows  that  the  legislature  meant  by  a  return  to  conjugal 
society,  the  same  thing  with  those  courts,  a  condonation.  I  did  not 
intend  to  cite  those  cases  as  authority,  but  simply  because  the  same 
general  principles  which  have  been  found  there  to  apply  to  this  sub- 
ject, must  necessarily  apply  to  it  here :  for  the  principles  of  truth  and 
justice  are  universal.  One  of  those  principles  is,  that  a  subsequent 
adultery  is  a  waiver  or  forfeiture  of  the  condonation ;  and  that  it  may 
be  established  on  slighter  proof  than  the  original  crime. 

A  majority  of  the  court  were  of  opinion  that  the  exception  in  the 
eighth  section  of  this  act  did  not  amount  to  an  absolute  bar,  but  might 
be  waived.  That  the  legislature  meant  only  to  introduce  an  equi- 
valent to  the  principle  of  condonation  or  forgiveness,  by  providing 
that  a  return  to  conjugal  society  should  be  a  defence.  They  were 
also  of  opinion  that  subsequent  acts  of  adultery  had  been  proved,  but 
as  these  subsequent  acts  were  not  replied  to  the  plea  of  condonation, 
and  no  notice  given  to  the  respondent  that  they  were  to  be  proved, 
and  this  being  a  case  of  first  impression,  they  directed  the  cause  to 
stand  over,  with  leave  to  the  libellant  to  amend  the  pleadings,  so  far 
as  to  introduce  specific  charges  of  the  subsequent  acts  of  adultery. 
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Harrington  J.  dissented. 

In  my  view,  the  only  question  for  us  to  decide  in  this  case,  is 
whether  the  respondent  has  feustained  his  plea  "  that  the  complain- 
ant has  admitted  him  into  conjugal  society  or  embraces,  after  she 
knew  of  the  act  of  adultery  complained  of." 

The  act  of  assembly  which  gives  this  court  jurisdiction  of  divorces 
has  made  this  "  a  good  defence,  and  a  perpetual  bar  "  against  the  suit 
for  divorce.  If  the  act  were  silent  on  this  subject,  the  argument  which 
seeks  to  introduce  into  our  practice  all  those  defences,  with  their  mo- 
difications and  modes  of  proof  that  have  grown  up  into  a  system  un- 
der the  laborious  and  learned  decisions  of  the  ecclesiastical  courts, 
would  as  it  seems  to  me,  apply  with  greater  force ;  but  the  legislature 
have  in  so  many  words,  and  in  the  same  act  that  conferred  on  this 
court  the  power  of  granting  divorces  for  the  crime  of  adultery,  pre- 
scribed and  enacted,  that  if  the  party  accused  shall  alledge  and  prove 
that  the  plaintiff  has  admitted  him  into  conjugal  society  or  embraces 
after  she  knew  of  the  criminal  fact,  it  shall  be  a  good  defence  and  a 
perpetual  bar  against  such  action  or  suit.  By  what  authority  can 
this  court  say  that  a  subsequent  repetition  of  the  adultery  is  to  remove 
this  perpetual  bar?  and  yet  this  is  one  of  the  doctrines  of  the  eccle- 
siastical courts  which  we  are  asked  by  implication  to  introduce. 

The  offence  charged  against  the  defendant  is  the  crime  of  adultery, 
with  one  Mary  Ann  Thompson,  and  the  specification  refers  to  the 
month  of  January  1835,  as  the  time,  and  the  town  of  Elkton  as  the 
place. 

1st.  Then  what  evidence  is  there  of  Mr.  Jeans'  knowledge  of  her 
husband's  connexion  with  this  woman? 

In  her  letter  of  the  1st  March  1835,  she  directly  alludes  to  a  cri- 
minal intercourse  between  them.  She  announces  her  determination 
to  leave  him  on  this  account,  and  says  "  unless  you  alter  your  course 
of  conduct  and  abandon  Mary  Ann  Thompson  forever,  I  never  will 
return  to  you,  no  never."  She  left  him  in  pursuance  of  this  determi- 
nation, and  went  to  the  house  of  her  relative,  Mr.  Lindsay.  I  can- 
not doubt,  that  at  this  time  she  knew  of  her  husband's  guilt ;  as  noth- 
ing short  of  entire  conviction  would  have  induced  such  a  woman  as 
Mrs.  Jeans  to  abandon  her  husband,  for  whom  she  avows,  and  is 
proved  to  have  entertained  great  affection  ;  and  to  break  up  those  con- 
nexions with  him  and  her  children,  which  she  seems  to  have  cher- 
ished with  most  exemplary  propriety.  The  existence  of  these  com- 
mendable feelings  to  such  an  extent,  was  doubtless  the  cause  of  her 
returning  to  him  on  his  promises  of  amendment.  That  such  promises 
were  given,  is  proved  by  his  answer  to  her  note  of  the  13th  of  April, 
in  which  he  quotes  her  charging  him  with  "  acting  the  hypocrite  and 
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deceiving  her/'  and  says  "  I  have  not  broken  my  promise  since  you 
came  from  Lindsay's  " — "  and  under  such  circumstances  you  have  left 
my  bed  again." 

These  letters,  and  the  conduct  of  Mrs.  Jeans  at  the  time,  fully  prove 
to  my  mind,  that  she  knew  of  the  adultery  with  which  he  is  charged, 
that  she  acted  on  that  knowledge  by  leaving  his  house,  and  that  pre- 
viously to  the  13th  of  April,  she  was  induced  by  his  promises  of  re- 
formation to  return  to  him,  and  admit  him  not  only  into  conjugal  so- 
ciety, but  to  her  embraces.  And  in  addition  to  this  there  is,  in  my 
view,  satisfactory  evidence  of  intercourse  to  the  same  extent  up  to 
a  much  later  period,  the  29th  of  June,  when  she  finally  left  him. 

If  I  could  permit  myself  to  indulge  any  feeling  on  this  subject,  I 
could  almost  regret  that  the  attachment  of  this  good  lady  to  her  un- 
worthy husband,  and  her  commendable  efforts  to  win  him  back  to 
his  duty,  should  have  presented  the  only  obstacle  to  her  getting  rid 
of  a  man  every  way  unworthy  of  her.  But  I  have  to  decide  this  case 
by  another  rule  than  my  own  wishes;  a  rule  plainly  laid  down  by 
the  law,  which  finds  even  in  the  kindness  of  the  petitioner  a  defence 
for  the  respondent,  and  a  perpetual  bar  to  her  present  application. 

It  is  my  opinion  that  the  petition  ought  to  be  dismissed. 


SUPERIOR  COURT, 

SPEING  SESSIONS, 

1836. 


THOMAS  SALMONS,  defendant  below,  appellant  vs.  THEO- 
PHILUS  COLLINS,  plaintiff  below,  respondent. 

In  appeal  from  a  justice  in  an  action  of  trespass,  the  proof  must  establish  a 
trespass  prior  to  the  commencement  of  the  action  before  the  justice,  and 
not  merely  before  filing  the  appeal. 

Appeal  from  a  justice  of  the  peace  in  an  action  of  trespass  quare 
dausuni  f regit.    Plea,  Not  guilty. 

The  action  was  commenced  before  the  justice  on  the  15th  of  Au- 
gust, and  the  appeal  filed  in  this  court  on  the  19th  of  September. 
The  trespass  was  proved  generally,  in  the  month  of  August,  no  wit- 
ness being  able  to  speak  to  the  particular  day. 

Brinckloe,  for  defendant  moved  a  nonsuit,  on  the  ground  that  the 
trespass  was  not  proved  to  have  been  committed  before  the  com- 
mencement of  the  action,  assuming  the  15th  of  August  to  be  the  date 
of  the  action. 

Layton  contra,  contended  that  the  time  of  filing  the  appeal  would 
be  considered  the  commencement  of  the  action  in  this  court;  and 
also,  that  there  was  satisfactory  proof  of  the  trespass  before  the  loth 
of  August,  when  action  was  commenced  before  the  justice. 

The  Court  refused  the  nonsuit,  but  told  the  jury  that  they  must  re- 
gard the  15th  of  August  as  the  time  of  commencing  the  action;  and 
must  be  satisfied  by  the  evidence,  that  the  trespass  was  committoil 
before  that  time,  otherwise  the  defendant  was  entitled  to  a  verdict. 

Verdict  for  plaintiff  below. 

Layton  for  plaintiff. 

Brinckloe  for  defendant. 


46  State,  use  of  Prettyman  vs.  Magee's  Admr's. 


THE  STATE,  use  of  JOEL  PEETTYMAN  vs.  WILLIAM  HAZ- 
ZAED  and  RHOADS  HAZZARD,  Adm'rs.  of  M.  MAGEE. 

On  nul  tiel  record,  it  is  not  a  variance  that  sums  and  dates  in  figures  are  set 

out  in  letters. 
After  the  jury  is  sworn  and  an  issue  tried  on  the  plea  of  nul  tiel  record,  the 

court  will  not  allow  an  amendment,  changing  the  issues  in  fact. 
Querc.     Whether  evidence  of   a  part   payment   is   admissible   under  a   plea  of 

payment  ? 

Capias  Debt  on  an  administration  bond.  Narr,  suggesting  a  de- 
vastavit.    Pleas,  nul  tiel  record ;  payment,  &c. ;  reps,  and  issues. 

The  defendants  were  administrators  of  one  Marcus  Magee,  against 
whom,  in  his  life  time,  Prettyman  recovered  a  judgment  for  $750  00. 

The  narr  averred  assets;  and,  inter  alia,  a  certain  judgment  due  to 
Magee  from  Turpin,  Jacob,  and  Charles  Wright,  which  ought  to  have 
been  collected  by  defendants,  as  administrators  of  said  Magee,  and 
applied  to  plaintiff's  judgment. 

The  pleas  were  —  1st.  Nul  tiel  record,  as  to  Prcttyman's  judgment. 
2.  Payment  specially  by  execution  sued  out  on  said  judgment.  3d. 
PajTuent  generally.  4th.  That  defendants,  as  administrators  of  Ma- 
gee, had  no  knowledge  of  the  debt  due  him  from  the  Wrights. 

Under  the  plea  of  nul  tiel  record,  the  variance  insisted  on  was,  that 
the  record  of  the  judgment  stated  sums  and  dates  in  figures,  and  the 
narr  set  them  out  in  letters ;  but  the  court  overruled  the  objection. 

Layton  for  defendants  then  asked  leave  to  amend  the  pleadings  by 
denying  assets  sufficient  to  pay  the  plaintiff's  demand;  but 

77(6  Court  refused  the  motion,  the  jury  having  been  sworn  and  the 
defendants  having  in  fact  gone  to  trial  on  one  of  the  issues  in  the 
cause.  They  remarked  also,  that  the  amendment  would  entirely 
change  the  other  issues  and  take  the  plaintiff  by  surprise,  putting  him 
to  prove  that  assets  sufficient  had  come  to  the  defendants'  hands, 
which  was  denied  by  the  pleadings. 

Defendants  then  offered,  under  the  plea  of  payment,  a  receipt  from 
plaintiff  for  part  of  his  judgment.     Objected  to. 

CvUen. —  The  judgment  is  for  $750 :  with  interest  and  costs.  No- 
thing less  than  that  sum  will  discharge  or  pay  the  judgment.  Pay- 
ment of  a  smaller  sum  cannot  be  held  a  payment  of  the  greater ;  and 
as  this  evidence  does  not  tend  to  establish  a  payment  of  the  whole 
debt,  it  is  not  admissible  under  a  plea  of  such  payment.  To  suit 
snch  evidence  the  plea  should  have  been  set-off  or  discount,  perhaps 
the  latter.  9  Jolms.  Rep.  332;  5  ditto  391;  13  ditto  353;  Cliitty's 
Pleadings,  for  form  of  plea. 

The  Court  gave  no  opinion  on  the  point,  the  parties  having  com- 
promised the  case  at  the  bar.     {Sed  quere,  under  the  uniform  prac- 
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tice  of  the  bar  in  this  state,  is  not  evidence  of  such  part  payment  ad- 
missible under  the  short  plea  of  payment?) 

Verdict  for  plaintiff,  by  consent. 
Cullen  for  plaintiff. 
Layton  for  defendants. 


WILLIAM  EARLY  vs.  WILLIAM  B.  WILSOI^,  Jr. 

The  hirer  of  a  horae  ia  only  hound  to  treat  him  with  ordinary  care,  and  use 
him  with  ordinary  prudence. 

If  he  be  injured  in  the  course  of  such  use  and  treatment,  the  hirer  is  not  re- 
sponsible. 

Capias  Case. 

The  action  was  brought  by  Early  against  Wilson,  for  iniproperh- 
driving  a  horse  hired  by  plaintiff'  to  him,  to  go  from  Bridgeville  to 
Milton  and  back,  whereby  the  horse  was  killed.  He  made  out  a  case 
of  hiring  an  apparently  sound  and  good  horse,  which  was  returned 
diseased  and  very  soon  died;  but  the  defendant  clearly  proved  fair 
driving  and  proper  treatment  during  all  the  time  the  horse  was  in  his 
possession.  It  appeared,  however,  that  in  returning  from  Milton  to 
Bridgeville,  he  had  slightly  deviated  from  the  route  usually  travelled, 
but  it  was  somewhat  doubtful  on  the  evidence,  which  was  the  better 
route.     On  the  whole  case. 

The  Court  charged  the  jury,  that  the  law  of  bailment  for  hire,  re- 
quires a  man  to  take  only  such  care  of  the  thing  hired,  and  to  treat 
and  use  it  in  such  manner,  as  a  man  of  ordinary  prudence  and  dis- 
cretion would  use  and  take  with  his  own  property.*  That  a  hiring 
to  go  from  Bridgville  to  Milton  and  back,  did  not  confine  the  defend- 
ant to  any  particular  route :  he  had  the  choice  of  roads,  using  due 
and  ordinary  prudence  in  the  selection;  and  any  deviation  even  from 
the  road  chosen,  if  made  prudently  to  rest  or  refresh  the  horse,  or 
for  any  other  purpose,  so  that  it  was  not  detrimental  to  the  horse, 
would  not  make  the  hirer  liable  for  damages. 

The  defendant  had  a  verdict. 

Layton  for  plaintiff. 

Frame  for  defendant. 


48  Tunnel  &  Short  vs.  Pettijojin. 


CHARLES  TUNNEL  and  WILLIAM  A.  SHOKT  vs.  EBENEZER 

PETTIJOHN. 

To  charge  a  peison  as  a  common  carrier,  it  miist  be  shown  that  the  usage  of 
his  business  includes  the  goods  carried,  or  that  there  was  a  special  contract 
to  carry  them. 

In  case  of  a  change  of  goods  from  one  carrier  to  another,  when  is  the  delivery 
complete.     Querc. 

Capias  Case. 

The  plaintiff  declared  on  an  undertaking  by  the  defendant  to 
carry  for  hire  and  deliver  to  him  certain  goods,  &c.,  to  wit :  one  hogs- 
head of  molasses  of  the  value  of  fifty  dollars,  which  said  hogshead  of 
molasses  was  not  delivered  according  to  his  said  undertaking,  but  for 
want  of  proper  care  and  attention  was  lost  and  destroyed.  Plea,  not 
guilty. 

The  proof  established  that  defendant  was  in  the  habit  of  hauling 
for  hire,  goods  landed  at  Milton,  belonging  to  merchants  in  George- 
town; but  one  of  these  merchants  testified,  that  the  defendant  had  re- 
fused to  carry  molasses  for  him  on  account  of  its  bulk  and  weight, 
and  that  he  had  never  known  him  to  carry  molasses.  The  hogshead 
in  question  was  brought  from  Philadelphia,  for  Tunnel  and  Short,  by 
captain  Parker,  and  delivered  on  the  wharf  at  Milton;  when,  defend- 
ant's cart  being  there,  it  was  placed  by  Parker's  hands  and  defend- 
ant's servant  in  his  cart.  While  placing  it,  the  hogstead  rolled  and 
fell  from  the  cart,  and  the  contents  were  spilled  upon  the  ground  and 
lost. 

Layton  for  defendant,  moved  a  nonsuit  — 

1st.  Because  it  was  not  proved  that  the  defendant  was  a  common 
carrier,  at  least  of  this  kind  of  goods,  nor  was  there  any  special  un- 
dertaking, as  the  act  of  the  servant  in  assisting  to  place  the  hogshead 
in  the  cart,  being  out  of  his  usual  course  of  employment,  would  not 
bind  the  master;  and 

2d.  That  there  was  no  proof  of  a  delivery  to  the  defendant.  His 
liability  wovild  not  commeuce  until  there  was  a  complete  delivery  to 
him.  and  the  article  was  here  lost  and  destroyed  whilst  in  the  act  of 
delivery. 

Tlie  Conrt  said,  to  cna])le  the  plaintiff  to  recover,  he  must  prove 
eithc'r  a  special  contract  and  undertaking  by  the  defendant  to  carry 
this  hogshead  of  molasses,  or  a  general  usage;  tliat  is.  that  tlie  de- 
fendant was  a  common  carrier  of  goods,  including  goods  of  this  de- 
scription. A  general  usage  to  carrv  g-oods  other  than  molasses  is 
proved  in  tliis  case;  but  so  far  as  tliere  is  ])roof  of  usage,  it  is  against 
the  idea  of  the  defendant's  general  undertaking  to  carry  molasses. 
And  tliere  seems  to  be  good  rejsor   for  distinguishing  between  this 
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and  other  kinds  of  goods,  on  account  of  its  bulk  and  weight,  and  it 
also  appears  that  the  defendant's  cart  is  too  small  for  such  freight. 

The  other  is  a  more  difficult  question,  as  to.  when  the  defendant's 
liability  commenced,  supposing  him  to  be  liable.  Was  the  delivery 
to  him  complete,  by  showing  him  the  hogshead  on  the  wharf,  or  was 
the  captain  of  the  vessel  bound  to  place  it  in  the  cart.  But  the  point 
is  unnecessary,  as  we  are  of  opinion  that  the  defendant  is  not  liable, 
under  the  proof  in  the  case,  on  the  other  ground. 

Nonsuit  ordered. 

Wootten  for  plaintiff. 

Layton  for  defendant. 


Ex  parte  TUEPIN  WRIGHT. 

Judgment  cannot  be  entered  against  husband  and  wife  on  a  bond  and  warrant 
of  attorney  given  by  the  wife  dum  sola. 

Mr.  Cullen  moved  for  leave  to  enter  judgment  at  the  suit  of  Tur- 
pin  Wright,  against  Isaac  Bradley  and  Eliza  Ann  his  wife,  on  a  bond 
and  warrant  of  attorney  to  confess  judgment  given  by  the  said  Eliza 
Ann,  before  her  marriage  with  the  said  Isaac.  He  founded  his  mo- 
tion on  an  affidavit  of  the  marriage,  and  that  the  bond  (which  he  pro- 
duced)  was  still  due  and  unpaid. 

Cullen. —  The  application  is  reasonable  in  principle,  and  sustained 
by  precedent.  Without  it  injustice  would  be  done  to  the  creditor. 
He  cannot  reach  the  husband's  property  by  a  judgment  against  the 
wife,  yet  by  force  of  the  marriage,  her  property  has  become  his,  and 
if  she  were  to  die,  the  creditor's  remedy  is  gone.  Yet  the  law  makes 
the  husband  liable  for  the  wife's  debts;  and  justly,  for  he  has  her 
property,  and  he  should  take  her  cum  onere.  3  Burr.  Rep.  1460.  Leave 
granted  to  enter  judgment  for  husband  and  wife,  on  bond  with  war- 
rant given  to  wife  before  marriage.  2  Chitfy  Rep.  114;  18  Com. 
Law.  Rep.  269.  Judgment  allowed  to  be  entered  up  against  husband 
and  wife,  on  a  warrant  of  attorney  given  by  the  wife  dum  sola.  1 
Shower  91 ;  3  Harr.  Digest  568;  Tidd  570. 

Per  curiam.  We  refuse  the  motion.  There  is  no  authority  given 
to  enter  judgment  against  the  husband;  the  terms  of  the  warrant 
do  not  authorize  it.  The  case  in  18th  Com.  Law  Rep.,  seems  not  to 
have  been  much  considered;  there  was  no  objection  made.  A  case 
in  1  SaU-.  117,  399,  is  against  it,  and  we  think  on  sound  principles. 

Motion  refused. 

VOL.    II.  7 


50  Moore  vs.  Whitaker. 

EDWARD  MESSICK  vs.  CANNON  DAWSON. 

Several  suits  cannot  be  brought  on  a  single  cause  of  action,  so  as  to  bring  it 
within  the  jurisdiction  of  a  justice  of  the  peace. 

Certiorari  to  justice  Redden. 

The  defendant  filed  an  affidavit  with  his  assignment  of  errors,  stat- 
ing that  the  judgment  in  this  case  was  one  of  two  obtained  on  a  sin- 
gle cause  of  action,  which  was  for  the  price  of  a  horse  at  sixty  dol- 
lars, and  which  the  plaintiff  had  split,  with  a  view  to  bring  it  within 
the  jurisdiction  of  a  justice  of  the  peace. 

Depositions  on  both  sides  were  taken  on  interrogatories  filed;  and, 
it  appearing  to  the  court  that  the  cause  of  action  on  which  the  two 
suits  were  brought  before  the  justice  was  single,  and  had  been  im- 
properly divided,  the  judgment  was  reversed  on  this  ground,     (a.) 

Judgment  reversed. 

Layton  for  Messick. 

Wootten  and  Frame  for  Dawson. 


Lessee  of  JAMES  ANDERSON  vs.  CURTIS  STEAN,  sen'r. 

]n  ejectment,  plaintiff  cannot  go  out  of  his  plot  to  prove  defendant's  posses- 
sion of  other  lands. 

Ejectment. 

In  this  case  the  court  ruled,  that  plaintiff  was  confined  in  his  proof 
of  defendant's  possession  to  that  land  which  he  marked,  and  stated  on 
his  plot  to  be  in  defendant's  possession;  that  the  plot  was  notice  of  the 
land  in  controversy,  and  the  plaintiff  cannot  prove  defendant  to  be  in 
possession  of  lands  out  of  the  lines  which  are  marked  as  covering  the 
land  in  dispute,  and  in  possession  of  the  defendant. 


VINCENT  W.  MOORE  and  Ann  his  wife,  late  ANN  WHITAKER 
vs.  JAMES  WHITAKER. 

A  marriage  void  because  contracted  within  the  prohibited  degrees,  can  be  con- 
firmed by  a  subsequent  act  of  assembly. 

Debt  on  a  guardian  bond,  for  a  distributive  balance.    Narr.     Plea 
denying  the  marriage  of  plaintiffs;  or  that  it  was  lawful. 

(a)  Layton  vs.  Polk.     Same  vs.  Same. 

Supreme  Court,  Kent,  October  Term  1814.     Action  for  money  had 
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The  plaintiJBfs  married  within  the  degrees  ^prohibited  by  the  act  of 
assembly  (Digest  400.)  The  legislature  by  a  special  act  passed  be- 
fore bringing  this  action,  confirmed  the  marriage. 

The  question  was,  whether  the  parties  were  legally  married  at  the 
commencement  of  this  suit,  the  marriage  being  originally  void,  and 
it  not  being  shown  that  the  wife  joined  in  or  assented  to  the  applica- 
tion, which  was  subsequently  made  to  the  legislature  to  confirm  the 
marriage.  It  was  insisted  also,  that  the  wife,  being  an  infant,  was 
not  competent  to  bind  herself  by  such  proceeding. 

Per  curiam.  The  disability  was  a  statutory  one,  and  is  removed 
by  statute.  The  legislature  has  the  power  to  declare  what  shall  be 
valid  marriages.  They  can  annul  marriages  already  existing  —  a 
fortiori,  they  can  render  valid  marriages,  which  when  they  took  place 
were  against  law.  They  can  exercise  the  power  of  marriage,  or  dele- 
gate it  to  others.  The  whole  subject  is  one  of  legislative  regulation ; 
and  the  act  to  confirm  this  marriage,  though  contracted  within  the 
prohibited  degrees  disposed  of  all  legal  objection  to  its  validity. 


and  received.  The  plaintiff  claimed  twenty-seven  dollars  and  thirty 
cents  as  money  levied  and  made,  hy  the  said  William  Layton,  constable, 
hy  the  sale  of  the  goods,  &c.,  of  Reuben  Taylor  on  executions;  which 
sum  of  twenty-seven  dollars  and  thirty  cents,  was  legally  applicable  to 
a  certain  execution  against  the  said  Reuben  Taylor,  in  favor  of  the  said 
Joseph  Polk.  May  15,  1812.  Judgment  for  plaintiff  by  default  for  debt 
$27  30.     Costs  56  cents. 

The  record  in  the  second  cause  was  precisely  in  the  same  words,  with 
the  single  exception,  that  the  debt  demanded  in  that  case  was  $25  22. 

Assignment  of  errors.  The  said  William  I-ayton  by  Thomas  Clayton, 
his  attorney,  saith  there  is  manifest  error  in  the  record  and  proceedings 
aforesaid  in  this,  to  wit : —  That  the  debt  demanded  by  the  said  Joseph 
Polk  against  the  said  William  Layton  amounted  to  the  sum  of  fifty  dol- 
lars and  fifty-two  cents;  and  for  the  purpose  of  recovering  the  said  debt, 
the  said  Joseph  Polk  instituted  two  suits  before  the  said  Justice,  de- 
manding part  of  the  said  debt  in  each  suit;  and  judgment  was  accord- 
ingly given  for  a  part  of  the  said  debt  in  each  of  the  said  suits,  although 
the  said  debt  was  one  entire  demand,  of  which  the  said  justice  had  not 
cognizance.  Therefore,  the  said  William  Layton  prays,  that  the  pro- 
ceedings and  judgment  aforesaid,  for  the  cause  aforesaid,  and  others 
appearing  on  the  said  proceedings  may  be  reversed  and  held  for  nothing. 
These  causes  came  on  to-day  together. 

Per  curiam. —  It  appears  upon  the  face  of  the  record  that  the  cause  of 
action  was  divided,  in  order  to  recover  the  money  before  a  justice  of  the 
peace ;  the  whole  of  the  demand  being  above  £12,  which  is  not  allowable 
—  the  proceedings  are  erroneous. 

Judgments  reversed. 
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The  plaintiffs  are  lawfully  man  and  wife,  and  entitled  to  recover  in 
this  action. 

Verdict  for  plaintiff. 

Frame  for  plaintiff. 

Bates  for  defendants. 


STATE  use  of  DANIEL  FISHEE  and  JOSEPH  FRENCH  and 
Eliza  his  wife,  late  ELIZA  FISHER  vs.  BENJAMIN  PARSON'S 
Adm'r. 

Necessaries  furnished  to  an  in  infant  may  be  set-off  against  a  claim  by  the 
infant,  but  cannot  be  given  in  evidence  under  the  plea  of  payment. 

Debt  on  an  administration  bond  for  the  distributive  shares  of  two 
heirs  of  Daniel  Fisher.  Plea,  performance;  breach;  non-payment  of 
distributive  shares.  Rejoinder  to  this  breach ;  viz :  —  payment  by  way 
of  meat,  drink,  lodging  and  clothing,  suitable  to  the  condition  of 
Daniel  Fisher,  while  he  was  an  infant  under  seven  years,  &c.  to  the 
full  value  of  his  share  &c.  And  a  like  rejoinder  as  to  Eliza,  now  Eliza 
Fisher.  Demurer,  that  the  matter  set  forth  as  payment  is  no  pay- 
ment. 

Frame. —  This  is  a  mere  counter  claim,  account  or  demand,  and  no 
payment.  It  might  possibly  be  available  as  a  set-off,  but  not  by  way 
of  payment.  Even  cross  demands  could  not  be  set-off  until  the  stat- 
ute of  set  off.  Bahington  on  Set-off  1 ;  6  Law  Library.  There  is  no 
necessary  connexion  between  money  due  from  an  administrator  and 
necessaries  furnished  an  heir,  if  the  one  could  be  paid  by  the  other 
there  would  be  an  end  of  guardianships. 

Under  a  plea  of  payment,  a  legal  discharge  by  sale  of  surety's 
lands,  not  allowed  to  be  given  in  evidence.  State  use  of  Reading's 
adm'r.  vs.  Reading ;  1  Harr.  Rep.  23. 

Bates,  contra,  insisted  that  the  furnishing  of  necessary  meat,  drink, 
and  clothing  to  children  of  tender  years,  was  a  good  payment  by  an 
administrator  towards  the  children's  share  of  the  estate ;  and  that  it 
was  a  meritorious  defence,  as  otherwise  the  children  might  perish. 
You  may  pay  a  debt  to  an  infant,  although  his  receipt  would  not  be 
evidence  of  it;  the  payment  would  still  be  good,  if  proved  by  other 
evidence.  2  Saund.  PI.  &  Ev.  714-5-6;  Wharton's  Digest  467;  3 
Cranch  293.     Wheat  delivered  held  a  payment  on  a  bond. 

By  the  Court.  These  are  cross  demands,  unconnected  with  each 
other,  and  can  be  reached  only  by  plea  of  set-off.  The  matter  of 
meat  and  necessaries  is  a  distinct  subject  of  suit,  which  under  the 
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statute  might  be  set  off,  but  it  is  not  a  payment  and  cannot  be  given 
in  evidence  on  a  plea  of  payment. 

Demurrer  overruled  and  judgment  for  plaintiff. 

Frame  for  plaintiff. 

Bates  for  defendant. 


ZADOCK  WHALEY  vs.  JOHN  WHALEY. 

In  the  action  for  use  and  occupation,  title  to  the  premises  may  be  tried. 
On  proof  of  title  in  plaintiff  and  possession  by  defendant,  the  law  implies  a 
contract  to  pay  rent. 

Case  for  use  and  occupation.  Pleas,  non  assumpsit;  payment; 
discount,  and  the  act  of  limitations. 

Huffing  ton  for  plaintiff,  stated  the  claim  to  be  for  one  half  the  rents 
of  a  farm  since  January  1828.  The  farm  in  question  was  owned  by 
John  Whaley,  sen'r.,  who  devised  it  to  his  wife  for  life,  with  remainder 
in  fee  to  his  two  sons,  James  and  Daniel.  His  widow  had  posses- 
sion until  1828,  when  she  died  and  defendant  took  possession,  having 
administered  on  her  estate.  Daniel  Whaley  died  in  the  life  time  of 
his  mother,  leaving  an  only  son  the  plaintiff. 

Objection  was  made  to  the  plaintiff  being  permitted  to  give  evidence 
of  his  title  to  the  premises. 

Johnson. —  Title  cannot  be  tried  in  this  action.  Plaintiff  can  re- 
cover only  on  the  ground  of  contract. 

Bates. —  Xo  contract  or  promise  can  be  implied  from  an  adverse 
holding.  If  possession  be  adverse,  or  tortious,  this  action  will  not  lie. 
Woodfall  349-50-52;  1  Esp.  N.  P.  57;  6  Johns.  48;  2  Saund.  PI.  <k 
Ev.  891 ;  2  H.  Blac.  321. 

Frame. —  The  tort  may  be  waived,  and  plaintiff  may  recover  on  an 
implied  contract.  3  Starlc.  Ev.  1516-7.  If  he  show  title  the  law  im- 
plies a  promise,  and  he  may  recover  against  a  trespasser.  Adverse 
possession,  unless  it  give  a  title,  is  no  bar  to  the  action.  Woodfall  350  ; 
Cowp.  246.  Here  is  no  adverse  possession.  Mrs.  Whaley  had  pos- 
session for  thirty  years,  and  the  possession  of  a  particular  tenant  for 
life  is  the  possession  of  the  remainder  man. 

By  the  Court.  The  plaintiff  is  at  liberty  to  proceed  and  show  his 
title,  and  the  defendant  to  controvert  it  by  proof  of  title  in  himself. 
2  Saund.  PI.  &  Ev.  893-4;  Woodfall  351.  The  law  will  infer  a  con- 
tract, when  title  is  estal)lished  and  occupation  shown. 

The  plaintiff  eventually  had  a  verdict. 

Frame  and  Huffing  ton  for  plaintiff. 

Johnson  and  Bates  for  defendant. 
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JOHN  BOOTH  vs.  WAITMAN  BOOTH  and  WILLIAM  SIPPLB 
Administrators  of  JOHN  BOOTH,  dec'd. 

General  indebitatus  assumpsit  lies  against  an  executor  or  administrator  for 
a  distributive  share  —  and  the  declaration  need  not  be  special. 

The  correction  of  an  administration  account,  made  on  the  appeal  of  one  heir  or 
creditor,  is  evidence  for  other  heirs  or  creditors,  whose  right  of  appeal  is  not 
then  barred ;  but  such  decree  cannot  be  used  by  a  party  who  is  barred. 

Case.  Pleas,  non-assumpsit;  payment;  discount  and  the  act  of 
limitations. 

This  was  an  action  of  assumpsit  by  an  heir  at  law,  to  recover  his 
distributive  balance  of  personal  estate.  The  facts  agreed  on,  were 
these :  Joseph  Booth,  father  of  plaintiff,  died,  leaving  two  children,  of 
whom  plaintiff  is  one.  John  Booth,  sen.,  defendant's  intestate,  ad- 
ministered on  the  estate  of  Joseph,  and  passed  three  accounts  of  his 
administration,  one  on  the  3d  May  1826,  showing  a  balance  in  hand  of 
$78  07;  another  on  27th  March  1833,  making  the  balance  $483  78; 
and  the  third  on  17th  December  1834,  which  showed  a  balance  due 
from  the  administrator  of  $1,466  84.  An  appeal  was  taken  from  these 
accounts  by  the  other  heir  of  Joseph  Booth,  on  the  18th  December 
1834,  and  the  same  were  corrected  by  the  Orphans'  Court,  and  the  bal- 
ance increased  $434  68.  It  corrected  the  first  as  well  as  the  two  last 
accounts.  Plaintiff  was  thirty- two  years  of  age  on  the  15th  of  March 
1836,  and  his  right  of  appeal  from  the  first  account  was  barred  at  the 
time  the  appeal  was  taken,  by  the  other  heir. 

The  declaration  contained  two  counts,  both  for  money  had  and  re- 
ceived ;  one  laying  the  promise  by  John  Booth,  and  the  other  by  de- 
fendants as  his  administrators. 

Frame,  for  defendants,  objected  to  the  administration  accounts  as 
competent  evidence  in  this  action. 

The  act  of  assembly  gives  the  remedy  by  assumpsit  for  a  distribu- 
tive share,  which  I  understand  to  be  specifically  for  such  share  as 
such ;  and  in  which  action,  as  in  a  suit  upon  the  administration  bond, 
it  is  necessary  to  set  out  in  the  narr  the  progress  of  the  settlement, 
the  balance  for  distribution,  and  the  state  of  the  heirs.  This  narr  is 
not  for  a  distributive  share ;  but,  in  general  terms,  for  money  had  and 
received.  This  gives  no  notice  of  the  specific  character  of  the  claim, 
is  not  an  action  for  a  distributive  share  as  such,  and  is  not  the  remedy 
given  by  the  act.  The  act  does  not  authorize  a  recovery  on  an  im- 
plied assumpsit,  as  for  money  had  and  received. 

Bates,  contra.  The  law  implies  a  promise  to  pay  whenever  one 
has  received  money  which  he  ought  to  pay  to  another,  and  the  action 
for  money  had  and  received  will  lie  for  its  recovery.    Comyn  on  Con- 
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tracts  275.  And  this  action  lies  against  a  sheriff  for  money  received 
in  his  official  capacity,  and  it  is  not  necessary  to  set  out  all  the  facts. 

Frame. —  Assumpsit  will  lie  for  rent,  hut  the  narr  must  be  special. 
1  Hdrr.  Rep.  6;  3  Johns.  246;  1  Chitty  91;  3  Binney  559. 

Per  curiam. —  (Black,  J.,  hesitante.) 

We  think  that  the  action  for  money  had  and  received  may  be  sus- 
tained for  a  distributive  share  on  the  general  counts,  and  without  set- 
ting out  the  facts  or  declaring  specially;  and  that  these  administra- 
tion accounts  are  therefore  evidence. 

Plaintiff  then  offered  in  evidence,  the  correction  of  the  three  ac- 
counts in  the  Orphans'  Court,  on  the  appeal  by  the  other  heir.  Ob- 
jected to. 

Frame  —  The  decision  on  that  appeal  is  not  admissible  in  evidence 
here  as  it  was  between  other  parties.  It  is  clearly  not  admissible  as 
to  the  first  account,  for  at  that  time  this  plaintiff  was  forever  barred 
from  taking  an  appeal  from  that  account.  As  to  him  it  was  con- 
clusive, his  rights  were  fixed,  and  the  Orphans'  Court  had  no  juris- 
diction as  to  the  rights  of  either  of  these  parties  touching  that  account. 
It  cannot  be  that  the  limitation,  which  is  a  flat  bar  in  a  direct  pro- 
ceeding, could  thus  indirectly,  through  the  proceeding  of  a  younger 
heir  who  was  not  barred,  be  entirely  got  rid  of. 

Bates,  contra.  By  the  constitution  these  accounts  are  to  be  settled 
according  to  the  very  right  of  the  matter;  and,  as  so  settled,  they 
ascertain  the  liability  of  the  administrator.  The  accounts,  either  as 
filed  or  as  corrected,  are  the  only  means  of  getting  at  the  truth;  and 
the  truth,  when  thus  ascertained,  enures  to  the  benefit  or  the  detri- 
ment of  all  parties  concerned,  whether  administrator,  heir  or  creditor. 
The  defendant  here  was  also  a  party  to  that  appeal,  and  he  is  there- 
fore concluded  as  to  the  balance.  The  decrees  of  the  Orphan's 
Court  are  moreover  in  their  nature,  conclusive  on  all  the  world.  1 
Harr.  Rep.,  486.  The  decree  establishes  a  fact,  a  certain  balance  in 
the  hands  of  the  administrator;  this  fact,  so  established,  is  evidence 
of  the  liability  of  the  administrator,  no  matter  who  calls  him  to  ac- 
count. Thus  one  creditor  appealing,  secures  to  all  other  creditors  the 
benefit  of  a  decree  as  evidence  of  the  administrators  liability.  It  is  in 
other  words,  the  highest  evidence  of  the  true  balance  of  the  intestates 
estate. 

Per  curiam. —  This  is  a  new  question,  and  one  both  of  consequence 
and  difficulty.  The  decrees  of  the  register  unappealed  from,  are 
binding  on  all  the  world,  yet  all  parties  have  the  right  of  appeal  for 
a  limited  time.  Every  heir  may  appeal  successively.  The  decree 
of  the  Orphan's  Court  is  conclusive  on  the  party  appealing,  but  not 
on  the  other  parties  having  the  right  to  appeal.     What  then  shall  be 


50  Barnard's  Lessee  vs.  Bailey  &  Kettle  wood. 

the  rule  of  evidence  or  measure  of  liability  as  to  a  party  who  has 
not  appealed,  the  decree  of  the  register  or  the  decree  of  the  Orphans' 
Court  made  on  the  appeal  of  another  party?  The  record  of  his 
sister's  appeal  was  not  conclusive  against  the  present  plaintiff  — 
should  it  then  be  conclusive  for  him?  And  yet  the  uniform  practice 
has  been  to  receive  the  corrected  accounts  in  favor  of  all  interested. 
Such  a  rule  of  evidence  tends  to  prevent  multiplicity  of  suits,  as  a 
contrary,  one  would  compel  each  heir  or  creditor  to  prosecute  an 
appeal;  and  it  seems  but  reasonable,  at  least  as  to  persons  whose 
right  of  appeal  is  not  barred,  that  they  should  have  the  benefit  of  the 
correction  of  the  accounts,  though  made  at  the  instance  of  another 
party  similarly  situated.  According  to  this  view,  we  have  come  to 
the  conclusion,  that  the  Orphans'  Court  proceedings  are  evidence  in 
favor  of  any  party  not  barred  at  the  time  of  the  appeal,  whether  heir 
or  creditor,  and  who  acquiesces  in  the  appeal  taken.  Plaintiff  can- 
not avail  himself,  therefore,  of  the  first  account,  as  it  was  barred ;  but 
he  may  use  the  other  accounts  as  corrected,  in  respect  of  which  he 
falls  within  the  rule  laid  down. 

The  parties  agreed  to  take  a  verdict  subject  to  the  opinion  of  the 
court,  on  a  more  mature  consideration  of  these  questions. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 


The  Lessee  of  WILLIAM  BARNAED,  et  al  vs.  EZEKIEL  BAILEY 
and  MATTHEW  KETTLEWOOD. 

A  person  devised  as  follows:  "  I  give  and  Dequeath  to  my  widow  all  and  singu- 
lar my  whole  estate  real  and  personal,  to  have  and  to  hold  during  her  nat- 
ural life.  Item:  I  order  and  direct  that  my  widow  shall  not  will  to  my 
blood  kin,  or  any  of  her  blood  kin,  any  of  the  estate  above-mentioned;  or,  in 
other  words,  my  meaning  is,  that  I  leave  my  widow  my  whole  estate  forever, 
and  to  be  at  her  disposal  at  her  death,  except  mine  or  her  blood  kin;  "  held, 
that  this  was  not  merely  a  life  estate  in  the  widow  with  a  power  of  ap- 
pointment at  her  death,  but  a  fee  simple,  and  that  the  subsequent  restriction 
was  vo'id.     (a.) 

Ejectment.     Case  stated. 

The  lessors  of  the  plaintiff  are  the  heirs  at  law  of  William  Walter, 
deceased.  The  defendants  are  the  tenants  in  possession,  holding 
under  the  heirs  at  law  of  Ann  Walter,  the  widow  of  the  said  William 
Walter. 

(a)  A  curious  case  on  this  subject  was  much  litigated  in  the  old 
courts,  between  which  there  was  a  difference  of  opinion  as  to  the  effect 
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The  said  William  Walter,  on  the  sixth  day  of  June,  one  thousand 
eight  hundred  and  twenty,  made  and  published  his  last  will  and  tes- 
tament in  writing,  in  the  words  following,  to  wit :  "  Item,  I  give  and 
bequeath  unto  my  widow  all  and  singular  my  whole  estate,  real  and 
personal,  to  have  and  hold  during  her  natural  life." 

of  a  restriction  on  a  devise  of  land  —  that  the  devisee  "should  not  in- 
volve himself  in  debt  to  the  amount  of  £30." 

Dehorty's  lessee  vs.  Jones,  et  al.  Supreme  Court,  Kent,  Oct.  Term  1815. 

Ejectment.  The  merits  of  this  case  turned  upon  the  validity  of  a 
condition  annexed  to  a  devise  in  fee  simple  — "  To  testator's  sons  and  his 
heirs,  upon  condition  that  he  should  not  involve  himself  in  debt  to  the 
amount  of  £30,"  in  which  case  the  land  was  given  over  to  the  testator's 
■daughters.     Defendants  claimed  under  the  son. 

This  cause  was  first  tried  in  this  court  at  March  Term,  1814,  and  a 
verdict  for  defendant;  the  court  charging  the  jury  that  the  condition  was 
void  and  the  devise  absolute.  Bill  of  exceptions  to  this  and  the  cause 
taken  to  the  High  Court  of  Errors  and  Appeals,  which  court  on  argu- 
ment, decided  that  the  condition  was  pood,  and  remanded  the  cause  to 
this  court  for  final  decision;  and  now  it  came  on  for  trial. 

Hall  and  Ridgely  for  plaintiff. —  1.  The  condition  is  good ;  the  son  did 
become  indebted  in  a  greater  sum  than  £30,  and  therefore  we  are  en- 
titled to  recover. —  2.  At  all  events  the  judgment  and  opinion  of  the  High 
Court  of  Errors  and  Appeals  is  conclusive  as  to  the  question  in  this 
cause.     Clayton  and  Rodney,  contra. 

Johns,  C.  J. —  The  question  of  law  in  this  case  is  so  plain  that  there 
can  be  no  rational  doubt  respecting  it.  We  are  decidedly  of  opinion 
that  this  condition  is  void.  The  decisions  of  the  High  Court  of  Errors 
and  Appeals  are  certainly  binding  on  us ;  but  when  this  case  was  argued, 
Chancellor  Ridgely,  Chief  Justice  Booth  and  Judges  Way  and  Warner, 
were  the  only  members  of  the  court;  there  was  a  bare  majority,  and 
Chief  Justice  Booth  and  Judge  Warner  have  since  changed  their  opin- 
ions, and  think  the  condition  void. 

Verdict  for  defendants  again.     Bill  of  exceptions  again. 

In  High  Court  of  Errors  and  Appeals,  June  Term,  1818. —  The  case  of 
Dehorty's  Lessee  vs.  Jones  et  al.,  came  on  upon  a  writ  of  error  to  the 
Supreme  Court. 

Copy  of  so  much  of  the  said  will  of  John  Dehorty  as  came  in  question : 
— "  I  give  and  bequeath  unto  my  son,  John  Dehorty,  after  the  death  of 
my  wife  or  her  marriage,  all  the  remainder  of  my  lands  to  him  and  hla 
heirs  forever;  but  in  case  my  son  should  involve  himself  in  debt  at  any 
time  to  the  amount  of  £30  current  money,  or  should  offer  any  part  of 
said  land  for  sale,  then  I  give  my  land  unto  my  two  daughters,  Mary 
Dehorty  and  Peggy  Travers,  to  be  equally  divided  between  them  —  to 
them  and  their  heirs." 

VOL.  II.  8 
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"  Item.  I  order  and  direct  that  my  widow  shall  not  will  to  my 
blood  kin,  or  any  of  her  blood  kin,  any  of  the  estate  above-mentioned, 
or  in  other  words,  my  meaning  is,  that  I  leave  my  widow  my  whole 
estate  forever,  and  to  be  at  her  disposal  at  her  death,  except  mine  or 
her  blood  kin,  Samuel  Walter  excepted."     Prout  the  said  will, 

John  Dehorty  in  his  lifetime  executed  a  bond  for  a  sum  above  £30 ;  it 
was  not,  however,  shown  that  he  owed  at  any  time  a  sum  greater  than  he 
was  able  to  pay  out  of  his  personal  estate;  indeed,  the  contrary  appeared 
to  be  the  fact,  for  at  the  time  of  his  death,  shortly  after  the  execution  of 
the  bond,  his  personal  estate  amounted  to  $1,579  97,  and  his  debts, 
funeral  expenses,  and  all,  were  only  $1,018  22,  leaving  a  clear  balance 
of  $661  76,  as  appeared  from  the  administration  account  on  his  estate. 

The  lessor  of  the  plaintiff  claimed  under  M.  Dehorty  and  P.  Travers; 
and  defendants  under  John  Dehorty,  the  son.  The  cause  was  now 
argued  by  Hall,  for  the  lessor  of  plaintiff,  and  Clayton,  for  the  defendant. 
The  two  questions  moved  were,  whether  the  condition  was  valid,  and 
whether  there  was  any  breach  of  it. 

Hall. —  The  second  breach  of  the  condition  restraining  the  right  of 
alienation,  we  admit  is  repugnant ;  but  the  first  is  valid.  It  is  a  first 
principle  of  the  law,  that  he  who  has  a  right  to  property,  has  the  right 
to  dispose  of  it,  whether  by  grant  or  devise,  as  he  may  deem  proper; 
particularly,  in  cases  of  devises,  which  are  purely  gratuitous.  Now,  is 
this  case  an  exception  to  the  general  rule  ?  As  we  can  find  no  condi- 
tion in  the  books  like  the  present,  we  must  argue  from  analogy. 

In  Thelluson  vs.  Thelluson,  4  Vezey,  jr.,  318-9,  329-40-41,  there  is  a 
very  strong  instance  of  a  successful  attempt  at  fettering  an  estate.  The 
testator,  who  was  immensely  wealthy,  by  his  will  so  limited  his  estate, 
that  his  heirs  were  not  to  receive  any  part  of  the  profits,  until  after  the 
death  of  all  his  children  and  grand  children  in  esse,  and  in  ventre  sa 
mere,  at  the  time  of  the  testator's  decease,  until  which  time  the  estate 
was  to  accumulate  in  the  hands  of  trustees.  It  was  calculated  that  the 
estate  would,  by  that  time,  accumulate  to  seventy  millions;  yet  it  was 
held  good.  An  estate  to  a  man  and  his  heirs,  tenants  of  Dale  is  a  valid 
condition.  2  Bl.  154.  So,  "  as  long  as  he  continues  unmarried,"  is  a 
good  condition.  lb.  155.  (Quere.)  So  "  that  devise  take  the  name,  use 
the  coat  of  arms,  and  reside  in  the  manor-house  of  the  devisor."  2 
Wood.  Lee.  141-2.  So  that  devisee  shall  not  marry  a  Scotchman,  or  any 
one  of  Scottish  parentage.  Perrin  vs.  Lyon,  9  E.  R.  170.  So  to  A. 
in  fee  —  but  if  he  dies  without  lawful  issue  living  at  his  death,  he  shall 
not  have  power  to  devise,  except  to  his  sisters.    6  E.  R.  172. 

Generally,  the  grant  of  an  estate,  implies  the  right  to  dispose  of  it ; 
but,  short  of  a  perpetuity,  the  parties  may  restrain  the  exercise  of  that 
right  according  to  their  pleasure.     8  T.  R.  61. 

Conditions  may  1st.  affect  the  power  of  the  grantee  or  devisee  oi^er 
the  thing  granted  or  devised ;  2d.  The  power  of  the  grantee  or  devisee 
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The  said  William  Walter  afterwards,  in  the  month  of  September, 
one  thousand  eight  hundred  and  twenty,  died  without  revoking  or 
altering  the  said  last  will  and  testament,  which  was  duly  proved  and 
recorded,  leaving  his  widow,  the  said  Ann  Walter,  to  survive  him. 

over  collateral  matters.  And  it  is  a  sound  distinction  that  the  same  con- 
dition is  often  void  in  the  former  case,  and  valid  in  the  latter.  Then 
if  A.  enfeoffs  B.  of  whiteacre,  upon  condition  that  he  shall  not  alien  (t, 
the  condition  is  clearly  void.  Yet  if  B.  be  seized  of  whiteacre,  and  A. 
enfeoffs  him  of  hlackacre,  upon  condition  that  he  shall  not  alien  white- 
acre,  the  condition  is  good,  because  it  regards  collateral  matter.  Co. 
Lit.  223,  a.  And  so  all  other  conditions  which  if  annexed  to  the  land 
granted  or  devised  are  void  merely  on  account  of  their  repugnancy  to  the 
estate  passed,  are  good,  if  the  act  be  done  or  not  done,  and  upon  which 
the  estate  granted  or  devised  is  limited  over,  is  to  operate  upon  other 
lands  or  other  things,  ih.  All  repugnant  conditions  to  be  found  in  the 
books,  are  conditions  which  limit  the  power  of  the  devisee  or  grantee  over 
the  estate  granted  or  devised.  (Quere.)  As  that  grantee  shall  not  take 
the  profits.  Co.  Lit.  206.  h.  That  tenant  in  fee  shall  not  alien.  Co.  Lit. 
206,  a;  223,  h.  And  other  like  conditions.  Ih.  and  Bac.  Ahr.  410; 
Com.  Dig.,  condition  D.  4,  5. 

In  the  principal  case,  the  condition  is,  that  the  devisee  shall  not  in- 
volve himself  in  debt  at  any  one  time  £30,  which  is  a  collateral  right, 
and  therefore,  the  condition  is  not  repugnant  to  the  nature  of  the  estate 
devised.  Nor  is  this  condition  an  impossible  one.  An  impossible  snh^ 
set[uent  condition  is  void,  and  the  estate  is  absolute.  But  an  improbable 
condition  is  good,  and  the  estate  void.  As  that  a  married  man  shall 
marry  such  a  woman,  which  is  improbable,  but  not  impossible;  for,  per- 
chance, his  wife  may  die  before  himself.  1  Roll.  419, 1.  45.  That  the  -po-pe 
shall  be  in  London  within  a  day.  1  Roll.  420,  b.  2.  That  it  shall  rain 
to-morrow,  which  may  happen  though  it  be  out  of  human  power  to  cause 
it.  And  so  of  other  conditions.  Com.  Dig.  condition  D.  1-2;  Co.  Lit. 
!206,  a.  n.  1.,  and  there  was  no  absolute  and  uncontrollable  necessity, 
that  John  Dehorty,  the  son,  should  have  become  involved  in  debt  at  any 
one  time  £30. 

Nor  is  the  condition  illegal.  All  conditions  against  law  are  reducible 
to  one  of  these  three  heads.  1.  Either  to  do  malum  in  se  or  malum  pro- 
hibitum. 2.  To  omit  a  duty.  3.  To  encourage  such  crimes  and  omis- 
sions. 1  P.  W.  189;  Co.  Lit.  206,  6.  n.  1;  2  Bl.  C.  167,  Com.  Dig.  t, 
condition  D.  3.  Does  the  not  becoming  involved  in  debt  fall  under  any 
of  these? 

It  was  objected  at  the  trial  below,  that  it  was  against  the  policy  of  the 
law  that  a  man's  land  should  not  be  ^ubjevt  to  the  payment  of  his  debts. 
But  this  is  only  while  the  tenant  himself  remains  in  the  perception  of 
the  profits.  But  we  contend  that  this  is  no  lonarer  the  property  of  John 
Dehorty  the  former  tenant,  after  the  breach  of  the  condition.  You  can- 
not give  a  man  an  estate  for  the  benefit  of  his  creditors,  nor  change  the 
nature  of  one.  Estates  tail  are  valid,  yet  cannot  be  sold  for  debts;  you 
cannot  charge  them.  If  it  be  urged  that  the  devisee  would  have  no 
interest  in  keeping  the  condition  after  his  lands  should  be  sold,  the  ans- 


60  Baenaed's  Lessee  vs.  Bailey  &  Kettlewood. 

The  said  widow,  Ann  Walter,  died  in  the  month  of  August,  one 
thousand  eight  hundred  and  thirty-four,  without  having  made  any 
disposition  by  will  or  otherwise,  of  the  premises  mentioned  in  the 
declaration,  which  are  the  real  estate  mentioned  in  the  said  will  of 
the  said  William  Walter. 


war  is,  that  the  same  objection  applies  to  grants  on  condition  of  taking 
a  particular  name;  using  a  coat  of  arms;  living  in  a  particular  house, 
or  not  marrying  a  Scotsman  —  which  are  good  conditions.  1  Feame, 
384,  relates  to  direct  conditions,  and  does  not  apply  here.  Amhler  379, 
380,  was  cited  below,  and  much  relied  on  by  the  court.  The  point  there 
decided  was,  that  a  condition  that  tenant  in  tail  should  not  suffer  a 
recovery  was  void.  Now,  a  recovery  is  inseparable  from  an  estate  tail, 
and  as  the  condition  acted  on  the  thing  granted,  it  was  void.  It  is  no 
one  of  the  incidents  of  an  estate  in  fee  that  the  tenant  be  at  liberty 
to  contract  debts  —  it  is  merely  inconvenient.  A  personal  annuity  was 
devised  to  one  on  condition  that  he  should  not  become  a  bankrupt,  and 
the  condition  was  held  good.  6  T.  R.  684,  a  fortiori,  in  case  of  real  estate. 
The  act  of  bankruptcy,  too,  implies  a  deficiency  for  the  creditors,  and  the 
determination  of  the  annuity  there  diminishes  the  dividend  for  the 
creditors.     That  case  is  stronger  than  this. 

2d  point. —  With  regard  to  the  word  "  involve  "  there  can't  be  the  least 
doubt.  The  expression  "  at  any  one  time  "  shows  it  clearly  relates  to 
the  simple  act  of  incurring  a  debt  of  £30,  with  reference  to  devisee's  abil- 
ity to  pay  it,  independent  of  the  lands. 

Chancellor  Ridgely  adverted  to  the  case  Hunter  vs.  Galliers,  2  T.  Rep. 
133,  where  a  proviso  in  a  lease  for  twenty-one  years,  that  the  landlord 
should  re-enter  on  the  tenant's  committing  any  act  of  bankruptcy  was 
held  good. 

Clayton. —  This  is  not  the  case  of  an  annuity,  or  a  term  for  years, 
both  of  which  are  subject  to  different  rules.  A  termor  for  life  or  years 
may  be  restrained  from  aliening,  which  a  tenant  in  fee  cannot  be.  Co. 
Lit.  223,  h.  n.  1.  The  owner  of  land  is  not  at  liberty  to  dispose  of  it 
as  he  sees  fit,  but  subject  to  the  rules  of  the  law. 

This  is  a  case  of  the  first  impression.  No  cases  in  point  are  to  be 
found  in  the  English  books ;  and  if  they  could  be  found,  and  should  sup- 
port the  condition,  yet  they  would  not  apply  to  this  country,  for  lands 
are  here  in  a  very  different  situation  from  what  they  are  in  England. 
It  is  the  policy  and  object  of  the  laws,  and  in  fact  one  of  the  incidents  of 
land  in  this  country,  that  it  shall  be  liable  for  the  debts  of  the  tenant  or 
owner,  and  it  is  the  duty  of  the  courts  to  resist  any  attempt  to  prevent 
that  liability  from  attaching.  This  is  a  direct  attempt  of  that  kind,  for 
the  amount  of  the  restriction  is  entirely  immaterial  —  if  it  be  good  for 
£30  it  would  be  good  for  one  cent;  and  the  laws  would  become  a  dead 
letter. 

Inconveniences  would  encompass  the  tenant  himself.     He  could  not 
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Samuel  Walter,  named  in  the  said  will  of  the  said  William  Walter, 
was  an  illegitimate  child  of  the  said  William  Walter. 

If  the  court  are  of  opinion,  from  the  above  statement  of  facts,  that 
the  legal  title  to  the  premises  mentioned  in  the  declaration,  is  vested  in 

hire  laborers  for  the  cultivation  of  his  land,  nor  stock  his  farm,  nor  im- 
prove it  without  endangering  his  title.  Every  thing  the  most  trifling  — 
every  thing  wanted,  whatever  be  the  urgency  of  the  case,  must  be  paid 
for  in  advance.  If  the  tenant  is  attacked  by  a  sudden  disease,  the  mes- 
senger for  medical  aid  must  bear  the  precise  fee  in  his  hand. 

Is  not  such  a  condition  impossible  ?  No  art  or  precaution  can  preserve 
a  man  through  the  whole  course  of  his  life  entirely  exempt  from  debts. 
This  condition  is  in  this  state  a  restraint  upon  alienation;  for  in  this 
state,  one  mode  of  alienation  is  by  sheriffs  sale,  which  the  condition  if 
good  would  effectually  prevent.  If  this  condition  be  good  as  to  the 
devisee,  it  would  be  good  as  to  the  heirs  ad  infinitum  of  a  devisee,  and 
thus  introduce  perpetuities  which  the  law  abhors.  It  is  similar  to  the 
condition  that  the  tenant  shall  not  receive  the  profits,  which  is  clearly 
void.    Co.  Lit.  206,  6. 

So  a  bond  by  tenant  in  fee  not  to  commit  waste,  is  void,  though  the 
bond  be  a  distinct  act  from  the  deed  of  grant,  and  so  collateral  to  the 
grant.  (Quere.)  So  of  a  grant  upon  the  collateral  condition  not  to 
marry.  Hence  there  is  no  distinction  between  collateral  and  direct  con- 
ditions. Amhler,  379,  case  of  the  condition  not  to  suffer  a  common  re- 
covery, was  collateral  also.  In  Davidson  vs.  Foley,  2  Brown's  Cha.  R. 
203,  an  attempt  had  been  made  so  to  frame  an  annuity  as  to  exclude  all 
of  the  annuitant's  creditors,  except  such  as  were  mentioned  in  a  sched- 
ule; and  the  court  decreed  in  favor  of  the  creditors  attempted  to  be  ex- 
cluded. It  is  a  sufficient  objection  to  this  condition,  that  it  is  an  inno- 
vation upon  the  common  law;  Co.  Lit.  379,  h.  But  if  the  condition  were 
good,  yet  there  has  been  no  breach  —  for  the  word  "  involve  "  necessarily 
implies  an  inability  to  pay,  which  never  existed  on  the  part  of  John 
Dehorty,  the  devisee  —  he  left  a  clear  personal*  estate  of  $561,75,  after 
the  payment  of  all  debts  and  funeral  expenses. 

Hall,  in  reply. —  Co.  L.  379,  h.  means  that  new  inventions  to  get  rid  of 
the  principles  of  the  court,  ought  to  be  discountenanced;  but  to  reject  a 
novelty  which  contravenes  no  rule  of  law,  would  be  to  bar  the  doors  of 
justice  against  more  than  half  the  cases  that  occur,  which  all  involve 
some  new  circumstances. 

A  great  principle  is,  that  tenant  in  fee  may  dispose  of  it  as  he  pleases. 
2  Brown  Ch.  203,  was  to  protect  annuitants  against  their  creditors;  but 
here  the  creditors  have  no  remedy  against  the  land,  because  the  devisee 
has  none  —  it  does  not  remain  in  his  hands  to  their  injury.  The  case  in 
Amhler  was  clearly  a  direct  condition.  There  is  a  great  difference  be- 
tween the  liability  of  lands  for  debts  and  the  power  to  incur  debts.  I 
doubt  whether  a  condition  against  marriage  annexed  to  land  be  gener- 
ally void.  It  is  true,  that  legacies  on  such  a  condition  are  absolute, 
(quere,  not  always,)  but  that  proceeds  upon  the  rule  of  the  civil  law. 
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the  lessors  of  the  plaintiff,  then  judgment  to  be  rendered  in  their 
favor. 

Gilpin  for  plaintiff. — The  question  is  whether,  un&er  the  will  of  her 
husband,  Ann  Walter  takes  an  estate  for  life  with  a  power  of  dis- 
posal at  her  death;  or  an  estate  in  fee.      It  is  a  question    of   some 

introduced  by  Augustus,  on  finding  by  a  census  of  his  subjects,  a  great 
proportion  unmarried. 

Greneral  restraints  upon  trade  are  decided  to  be  void,  because  it  is  the 
duty  of  every  one  havinar  a  trade  to  exercise  it  for  general  benefit;  and 
because  it  is  the  interest  of  the  state  that  competition  should  exist.  Is  it 
the  duty  of  a  man  to  run  in  debt?  Is  it  the  interest  of  the  state?  And 
particular  restrictions  of  a  trade  are  not  void:  this  is  but  a  particular 
restriction  against  debts  under  £30.  This  can  never  be  a  i)eri)etuity,  as 
John  Dehorty's  heirs  would,  after  his  death,  have  had  an  absolute  estate 
had  he  not  broken  the  condition.  It  would  be  more  convenient  for  ten- 
ant in  tail,  for  life,  and  years,  to  have  a  fee;  that,  however,  would  be  no 
argument  in  a  court  of  justice  for  extending  their  interests  to  a  fee. 

RiDGELY,  Chancellor,  (present,  Booth,  Chief  Justice,  Common  Pleas, 
and  Judges  Warner,  Cooper,  and  Paynter.) 

This  cause  has  been  extremely  well  argued.  Every  thing  has  been  said 
that  could  throw  any  light  upon  the  subject,  and  we  are  unanimously  of 
opinion,  as  we  were  when  this  cause  was  in  this  court  before,  that  the 
condition  is  good,  and  that  there  has  been  a  breach  of  it.  It  is,  how- 
ever, due  to  the  Supreme  Court,  to  state  that  two  of  the  members  of  this 
court,  have,  subsequently  to  the  first  reversal  of  the  judgment  of  that 
court,  entertained  some  doubts  on  the  question;  those  doubts  have  been 
removed  by  this  argument. 

It  is  true,  the  estate  if  sold,  would  have  been  fettered;  but  that  takes 
place  on  the  alienation  of  all  estates  on  condition,  or  base  fees. 

It  is  no  perpetuity.  We  think  the  word  "  involve  "  means  here,  in- 
curring debts  to  the  amount  of  £30,  without  reference  to  the  devisee's 
ability  to  pay,  independent  of  the  land.  That  part  of  the  condition 
prohibiting  the  alienation  of  the  land  is  void.  We  think  the  whole  case 
clear,  beyond  any  controversy.  We  have  tested  it  by  every  legal  prin- 
ciple that  can  have  any  bearing. 

Judgment  below  reversed  and  cause  remanded  for  new  trial. 

Same  case.  Supreme  Court,  Kent,  October  Term,  1818.  The  cause 
was  again  argued  nearly  as  before. —  Present,  Chief  Justice  Johns, 
Uavis  and  Paynter. 

Johns,  Chief  Justice,  said,  we  have  no  doubt  about  this  question,  but 
the  High  Court  of  Errors  and  Appeals  have  decided  against  our  opinion, 
and,  in  conformity  with  that  decision,  he  told  the  jury  they  must,  as  they 
then  accordingly  did,  find  for  plaintiff. 

Hall  and  liidgely  for  plaintiff. 

T.  Clayton  and  Brinckloe  for  defendants. 
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difficulty  —  to  be  decided  by  the  intention  of  the  testator  —  in  ascer- 
taining which,  the  Court  will  not  lay  hold  on  any  particular  clause, 
but  respect  the  prevailing  purpose  apparent  from  the  whole  will.  I 
admit,  that  at  first  view,  the  terms  of  the  will  seem  strong  to  give  an 
absolute  property;  but  on  closely  examining  it,  the  court  cannot  fail 
to  be  satisfied  that  the  real  intention  was  to  give  a  life-estate,  with 
the  power  of  disposing  of  the  fee  by  will  at  her  death.  The  term 
"  estate,"  as  used  in  the  will,  is  not  to  be  understood  in  its  technical 
sense,  but  as  a  description  of  the  property.  This  is  clear,  for  in  the 
first  place  he  gives  the  "estate"  expressly  for  life.  The  difficulty 
arises  upon  the  second  clause;  but  the  meaning  of  which  seems  to 
be  obvious  to  add  to  the  life  estate,  already  expressly  given  to  the 
wife,  a  power  of  disposal  in  fee  at  her  death.  Why  at  her  death,  if 
he  intended  to  give  her  any  "  estate  "  in  the  property  other  than  for 
life  ?  If  he  meant  to  give  her  a  fee  simple,  why  let  it  commence  only 
at  her  death? 

The  estate  was  not  to  be  willed  by  the  wife  to  either  the  testator's 
blood  kin,  or  to  her  own,  except  to  Samuel  Walter.  Now,  if  she  is 
adjudged  to  take  a  fee  by  the  will,  how  can  this  intention  be  carried 
out  ?  If  she  has  a  fee,  she  may  devise  it  to  whom  she  pleases,  to  his 
blood  kin  or  her's.  The  restriction  is  void.  The  expressed  intent 
of  the  testator  may  be  violated;  but  if  she  has  but  a  life  estate,  with 
a  power  of  disposal  according  to  the  will,  the  intention  of  the  testator 
may  be  complied  with. 

One  devises  all  his  freehold  estate  to  his  wife  during  her  natural 
life,  and  also  at  her  disposal  afterwards  to  leave  it  to  whom  she 
pleases;  held,  that  this  only  gave  her  a  power  to  leave  it  by  will,  and 
that  a  disposition  of  it  by  feoffment  in  her  life  time  was  void.  10 
East,  438;  Doe  ex  dem.  Thorley  vs.  Thorley,  et  al. 

I  admit  that,  as  a  general  rule,  wherever  there  is  a  power  given 
to  dispose  of  a  fee,  a  fee  is  given;  but  where  there  is  a  restriction  or 
limitation  of  the  power,  it  is  otherwise ;  as  in  this  case,  the  power  of 
disposition  is  restricted  in  such  manner  as  that  it  cannot  be  under- 
stood consistently  with  a  fee  simple  estate  in  the  widow. 

Where  the  express  estate  is  limited,  with  a  power  of  disposition 
added,  the  person  takes  but  the  estate  limited,  and  the  other  is  a 
power.  2  Preston  on  Estates,  82.  A  devise  to  one  for  life  to  dispose 
of  at  his  death,  is  a  life  estate,  with  a  power  of  disposition  merely. 
Idem.  84. 

And  though  a  disposition  to  a  man  generally  with  a  provision  for 
leaving,  or  willing,  or  disposing  of  the  property,  either  during  his  life 
or  at  his  death,  may  give  a  fee,  yet  this  can  happen  in  no  case  where 
the  first  devise  is  only  for  life.     16  Johns.  Rep.  537,  588. 
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"  I  give  to  A.  L.  the  fee  simple  of  my  house,  and  after  her  decease 
to  William  her  son,"  construed  but  a  life  estate  in  A.  L.,  with  re- 
mainder in  fee  to  her  son.    Anderson  s  Rep.  51. 

A  devise  "  to  his  wife  M,  for  life,  and  by  her  to  be  disposed  of  to 
Biich  of  his  children  as  she  should  think  fit,"  is  but  a  life  estate  with 
a  power  to  devise  in  fee.  1  Peere  Wms.,  149,  171;  Salk.  239;  S.  C, 
13  Vesey,  444. 

J.  A.  Bayard,  contra. 

The  intention  so  much  relied  on  as  controlling  the  devises  in  a 
will,  must  be  such  an  intention  as  is  manifest  on  the  face  of  the  will, 
and  such  as  is  consistent  with  the  rules  of  law.  It  is  contended  that 
this  is  but  a  life  estate  with  a  power  of  appointment;  but  this  is  not 
the  case  of  a  mere  power  added  to  a  limited  estate,  but  there  is  a 
clear  fee  given  to  the  wife,  and  the  doubt  arises  from  the  attempt  to 
qualify  that  fee  by  a  restriction  as  to  her  testamentary  disposition  of 
the  estate,  which  restriction  is  not  warranted  by  the  rules  of  law. 

The  intention  of  the  testator  must  be  defeated  by  any  mode  of  con- 
struction, for  he  designed  to  cut  off  both  her  blood  relations  and  his 
own.  If,  therefore,  this  be  but  a  life  estate,  with  a  power  of  appoint- 
ment, as  no  appointment  has  been  made,  the  estate  will  go  to  the  tes- 
tator's blood  kin ;  if  a  fee,  it  goes  to  her  blood  kin.  The  question  then 
is,  which  construction  will  best  comport  with  the  rules  of  law.  What 
estate  did  Mrs.  Walter  take?  Could  she  not  have  mortgaged  or  sold 
the  estate  during  her  life ;  would  it  not  have  been  liable  for  her  debts  ? 
And  if  the  testator  meant  to  make  her  thus  the  absolute  owner  of  the 
property,  he  meant  to  give  her  a  fee. 

There  can  be  no  doubt  that  a  life  estate  may  be  enlarged  into  a 
fee  by  subsequent  words.  The  second  clause  of  this  will,  gives  an 
express  fee;  and  not  merely  a  power  of  appointment  after  her  death. 
Not  do  I  admit  the  universality  of  the  rule,  that  a  life  estate  cannot 
be  enlarged  by  any  form  of  power  as  to  subsequent  disposition.  16 
Vesey  135. 

If  the  two  clauses  clash,  the  last  must  govern.  The  general  intent 
here,  is  to  give  the  widow  all;  the  restriction  attempted  to  be  added 
is  void. 

A  condition  inconsistent  with  the  estate  given  is  void.  3  Vezey 
324;  1  Eden  425 ;  Ambler  31!9;1  Burr.  Rep.  84;  3  Merrivah  176. 

R.  H.  Bayard,  in  reply.  Our  opponent  assumes  the  position  that 
this  is  a  bequest  in  fee,  and  then  argues  that  the  restriction  upon  it  is 
void.  We  concede  the  result,  if  he  has  established  the  premises;  but 
that  is  precisely  what  we  are  contending  for,  that  thi'g  devise  is  not 
of  a  fee  to  Mrs.  Walter,  but  a  life  estate  with  a  mere  power  of  dis- 
position. 
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The  heir  at  law  is  not  to  be  disinherited  but  by  express  language. 
Their  construction  defeats  the  first  bequest  for  life,  as  well  as  the  ex- 
press provision  that  the  estate  shall  never  be  given  to  his  kin  or  her's^ 
if  our's  defeats  the  latter  intention,  it  does  no  greater  violence  to  the 
will  than  their's,  and  it  leaves  the  estate  with  the  heirs  at  law,  instead 
of  giving  it  away  to  strangers. 

By  the  Court: 

T.  Clayton,  Chief  Justice.  This  is  not  merely  a  question  of  con- 
struction of  a  will  as  to  the  intent  of  the  testator,  but  of  the  applica- 
tion of  settled  principles  of  law.  By  the  first  clause  of  the  will  a  life 
estate  merely  is  given  to  the  widow,  but  the  second  clause  enlarges 
her  estate  to  a  fee  simple,  which  may  well  be.  The  testator  declares 
his  meaning  to  be,  to  leave  his  widow  his  whole  estate  forever,  and 
to  be  at  her  disposal  at  her  death,  except  his  and  her  blood  kin. 
These  words  unquestionably  give  a  fee  simple,  as  well  by  the  ex- 
pressed intent  of  the  testator  as  by  construction  of  law.  There  is  no 
doubt  of  the  intention  of  the  testator  in  any  part  of  the  will.  He  had 
two  purposes,  both  of  them  manifest ;  to  give  his  wife  the  estate,  and 
to  keep  it  from  ever  going  to  his  or  her  blood  kin.  The  first  and 
main  purpose  must  be  executed,  though  the  other  be  defeated;  as  it  is 
said  it  will  be  under  any  construction  of  the  will.  He  sought  to  effect 
this  latter  purpose  by  a  mode  in  which  he  could  not  by  the  rules  of 
law  effect  it,  l)y  appending  it  as  a  restriction  to  the  estate  before  ab- 
solutely given  to  his  widow.  Such  a  restriction  is  inconsistent  with 
the  previous  devise  and  is  void.  This  is  not  the  case  of  the  mere 
grant  of  a  power  of  appointment  or  disposition,  but  of  the  attempc  to 
restrain  a  power  incident  to  the  estate  before  given. 

Judgment  for  defendants. 

Gilpin  and  7?.  //.  Bayard  for  plaintiff. 

J.  A.  Bayard  for  defendants. 


GEORGE    HAYES    (defendant   below)    vs.    HUGH    MTLEAE'S 

Administratrix. 

On  a  certiorari  judginent  reversed  for  error  in  fact  that  plaintiff  below,  who 
sued  as  an  adniini>trator,  was  r<^moved  from  his  said  ofRce  before  judgment; 
though  this  error  did  <not  appear  on  the  record. 

Certiorari  to  Justice  Weldon. 

In  this  case  Hayes,  who  was  the  defendant  below,  assigned  as  an 
error  in  fact,  which  he  verified  by  affidavit,  that  after  the  issuing  of 
process,  and  before  the  rendition  of  judgment,  the  letters  of  adminis- 
tration granted  to  the  plaintiff  below,  on  the  estate  of  Hugh  M'Clear, 
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were  revoked  and  annulled  by  the  register  for  the  probate  of  wills  and 
granting  letters  of  administration  for  New  Castle  county ;  and  on  this 
being  proved,  there  was 

Judgment  of  reversal. 
W.  H.  Rogers,  for  defendant  below. 


MAEY  EICHARDSON'S  Administrator  de  bonis  non  vs.  JOHN 
VANDEVER'S  executor  and  terre-tenants. 

In  a  scire  facias  on  an  old  judgment,  where  the  narr.  could  not  be  found,  the 
court  permitted  a  narr.  to  be  filed  nunc,  pro  tunc. 

Scire  Facias  on  a  judgment  in  debt,  without  writ,  for  £134,  with 
interest  from  the  10th  March  1795.  Pleas,  nul  tiel  record  and  pay- 
ment. 

The  scire  facias  set  out  a  judgment  for  £268.  The  record  produced 
was  of  a  judgment  confessed  in  the  old  form,  as  follows: — 

"  Hugh  Latimer,  surviving  administrator  of  Mary  Richardson,  de- 
ceased vs.  John  Vandever.  Debt  without  writ.  The  defendant,  by 
James  M.  Broom  his  attorney  specially  constituted,  comes  and  con- 
fesses judgment  to  the  plaintiff  for  the  sum  in  the  narr.,  with  costs, 
&c.     June  7,  1806.     Before 

Hugh  W.  Ritchie,  Froth' y. 

Real  debt,  £134.     Interest  from  March  10,  1795." 

The  narr.  could  not  be  found,  and  the  plaintiff  not  being  able  to  re- 
sist the  plea  of  nul  tiel  record,  or  to  go  on  with  his  present  sci.  fa. 
moved  the  court  for  leave  to  file  a  narr.  nunc  pro  tunc,  and  to  con- 
tinue the  cause  for  that  purpose,  which  was  granted  without  hesita- 
tion. 

R.  H.  Bayard,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 


ROBERT  M'CABE  vs.  JOHN  MORRISON. 

A  retailer's  license  is  not  evidence  for  the  party  taking  it  out,  of  his  interest 

in  the  store. 
To  constitute  a  partnership  there  must  be  an  agreement  both  for  profit  and 

loss. 
A  dormant  partner  need  not  be  joined  as  a  party  plaintiff,  if  there  be  no  priv- 

itv  of  contract  between  him  and  the  defendant. 

Case.     Narr.  in  assumpsit.     Pleas,  non-assumpsit  and  discount. 
The  action  was  on  book  account  for  goods  sold  and  delivered  to 
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defendant  by  plaintiff,  who  is  a  merchant.  The  defence  set  up  was, 
that  plaintiff  was  in. partnership  with  a  certain  Harry  Conelly,  and 
could  not  sue  alone;  and,  2d.,  payment  to  Conelly. 

To  rebut  the  evidence  of  partnership,  plaintiff  replied  and  offered, 
inter  alia,  the  license  granted  to  M'Cabe,  as  a  retailer  of  merohan- 
dize,  which  was  objected  to,  and  rejected  as  the  party's  own  act. 

On  the  question  of  partnership,  and  the  right  to  sue  alone,  it  was 
contended  for  the  plaintiff,  that  there  must  be  an  agreement,  both  as 
to  profit  and  loss,  to  constitute  a  partnership;  and  even  if  Conelly 
was  proved  to  be  a  partner,  he  was  a  dormant  one;  the  rule  as  to 
which  is,  that  there  is  no  necessity  of  using  the  name  of  a  dormant 
partner  in  suing.  1  Chitty  PI.  8 ;  Leveck  &  Pollard  vs.  Shaftoe,  2 
Esp.  Rep.  468 ;  Cary  on  Partnership,  97 ;  5  Law  Library,  39. 

On  the  other  side  it  was  contended,  that  this  rule  must  be  taken 
with  this  qualification,  that  a  dormant  partner  need  not  be  joined 
unless  privity  of  contract  could  be  shown,  (2  Saund.  PI.  &  Ev.  701,) 
which  it  was  insisted  had  been  done  in  this  case. 

Tlie  Court  left  the  question  of  partnership  to  the  jury;  defining  it 
to  be  an  association  for  the  purpose  of  trade,  where  each  party  is  to 
receive  and  bear  his  proportion  of  profit  and  loss;  and  instructing 
them,  as  to  the  other  question,  that  it  depended  on  the  fact  whether 
Conelly  was  a  known  or  a  dormant  partner.  If  he  was  unknown  to 
the  defendant,  who  dealt  with  McCabe  alone,  then  McCabe  had  the 
right  to  sue  him  alone. 

The  plaintiff  had  a  verdict. 

Booth  and  E.  H.  Bayard  for  plaintiff. 

Macbeth,  Read,  Jr.,  and  J.  A.  Bayard,  for  defendant. 


ELIZA    WILSOX    vs.    The    EOCKLAND    MANUFACTUEING 

COMPANY. 

A  master  is  liable  for  the  neglijrence  of  his   servant:    and   a   corporation   is 

equally  liable  for  their  servant;    who   may  be  proved  to  be   such,  without 

showing  an  appointment  under  the  corporate  seal. 
The  laAv  of  the  road  requires  travellers  to  keep  sufficiently  on  the  right  side 

to  allow  a  free  passage  to  others  travelling  in  a  different  direction. 
The  bailee  of  an  article  lent  for  use,  is  not  liable  to  the  owner  fbr  an  accident 

which  care  and  vigilance  could  not  have  avoided. 

Case.  Narr.  for  negligently  running  against  plaintiff's  carriage. 
Plea,  non  cul.     Issue. 

This  was  an  action  on  the  case  for  an  injury  by  one  John  Lytle, 
a  servant  of    the  Eockland    Manufacturing    Company,  in    running 
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against  the  gig  of  plaintiff,  and  grievously  injuring  her.  It  appeared 
in  evidence  that  the  plaintiff,  being  a  lady  in  delicate  health,  was  in- 
vited by  her  physician  to  take  a  ride  in  his  gig  for  the  benefit  of  her 
health.  She  was  driven  by  her  brother  up  the  '"'  Wilmington  and 
Kennet  Turnpike  road,"  and  being  on  the  right  hand  side  of  the 
road,  they  were  met  by  Lytle,  who  was  in  the  employ  of  defendant?, 
and  at  the  time  driving  a  one  horse  wagon  belonging  to  defendants. 
The  Wilmington  and  Kennet  road  has  three  tracks;  the  centre, 
which  is  turnpike,  and  a  summer  road  on  each  side.  Lytle  was  on 
the  left  hand  summer  road  travelling  at  a  moderate  pace,  and  when 
very  near  to  plaintiff,  attempted  to  turn  up  on  the  turnpike;  but, 
being  too  late,  the  carriages  came  into  collision,  plaintiff's  horse  ran 
off,  tore  the  gig  to  pieces,  and  very  seriously  injured  her.  Plaintiff 
could  not  have  turned  out  to  the  right,  there  being  a  ditch  on  that 
side  of  the  road. 

In  the  course  of  the  evidence  a  physician  described  the  injury 
done  to  the  plaintiff  by  this  accident,  and  was  then  asked  his  opinion 
as  a  medical  man,  of  its  future  consequences  upon  her  health.  This 
was  objected  to. 

J.  A.  Bayard. —  In  this  action  the  recovery  can  be  only  for  the 
damage  that  has  already  been  sustained,  and  not  for  remote  conse- 
quences. 

Gilpin. —  The  question  is  of  injury  done :  if  that  injury  is  incurable 
and  to  last  through  plaintiff's  life,  we  have  a  right  to  prove  it  by  the 
physician,  and  to  recover  damages  on  account  of  it. 

The  Court  said  that  the  plaintiff  might  prove  the  extent  of  the  in- 
jury at  the  time,  and  if  that  include  an  injury  for  life,  it  may  be 
given  in  evidence  by  the  physician,  and  considered  by  the  jury  in 
assessing  damages. 

Several  questions  were  raised  in  the  course  of  the  cause.  1st.  As 
to  the  liability  of  defendants  for  the  tortious  act  of  their  servant.  2d. 
As  to  the  proof  of  his  being  their  servant.  3d.  The  law  of  the  road, 
and  4th.  The  extent  and  measure  of  damages. 

Gilpin,  to  the  jury,  for  plaintiff. 

An  individual  is  liable  for  the  negligence  of  his  servant,  and  there 
is  no  reason  why  a  corporation  should  not  be  equally  so.  4  Serg. 
&  Bawle,  6.  Servants  of  a  corporation,  like  other  servants,  may 
subject  their  employers  to  answer  for  acts  done  in  the  course  of  their 
employment;  and  the  action  on  the  ease  is  the  proper  remedy.  4 
Term  Rep.,  589,  Green  vs.  The  New  Fiver  Company;  IG  East  Rep.. 
Yarhoroiigh  vs.  The  Bank  of  England. 

Lytle  did  not  give  half  the  summer  road,  and  ho  was  bound  to 
give  all.     He  was  in  the  wrong  by  being  on  the  summer  road  to  his 
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left  of  the  turnpike,  and  if  the  accident  occurred  by  the  mutual 
negligence  of  both  parties,  he  would  be  liable  In  other  words, 
Wilson  was  not  bound  to  turn  to  the  right  or  give  any  part  of  that 
track  to  Lytic.  The  turnpike  itself  is  the  centre;  on  each  side  there 
is  a  track  for  carriages,  the  whole  of  which  is  for  travellers  keeping 
to  the  right;  and  if  any  one  unlawfully  takes  the  left  road,  he  puts 
himself  in  the  way  of  others,  ?nd  is  liable  for  any  accident  occurring 
even  though  the  immediate  collision  should  not  have  been  wholly 
attributable  to  his  negligence.  5  Esp.  Hep.  273;  3  Com.  Law.  Rep. 
283.  This  is  so  not  only  by  the  general  law  of  the  road,  but  by  the 
express  provisions  of  the  Wilmington  and  Kennet  turnpike  law.  4 
Del.  Laws,  367,  Sec.  20.  "  All  drivers  of  carriages,  whether  of  bur- 
den or  pleasure,  using  the  said  road,  shall  keep  on  the  right  hand 
side  of  the  said  road,  leaving  the  other  side  free  and  clear  for  other 
carriages  to  pass  and  repass." 
J.  A.  Bayard,  for  defendant: 

I  admit  the  responsibility  of  corporations  for  the  acts  of  their  ser- 
vants; but  the  point  which  I  wish  to  present  is,  that  a  corporation  is 
not  liable  for  the  torts  of  its  servant,  unless  it  is  shown  that  the  ser- 
vant was  authorized  to  do  the  act  in  the  course  of  which  the  tort 
arose;  and  such  authorization  must  be  by  the  seal  of  the  company. 
16  East  Rep.  6.    Brooke's  Abridgement. 

As  to  the  law  of  the  road;  I  deny  that  a  traveller  is  bound  at  all 
times  at  his  peril  to  keep  on  the  right  hand  side.  He  is  entitled  to 
travel  on  any  part  of  the  road,  and  may  choose  his  track,  provided 
he  leaves  room  for  others,  and  uses  ordinary  care  to  avoid  accidents. 
5  Esp.  Rep.  44,  Clay  vs.  Wood;  16  Eng.  Com.  Law  Rep.  84.  And  if 
there  be  negligence  or  want  of  care  on  both  sides,  the  plaintiff  can- 
not recover.  The  accident  must  be  the  result  entirely  of  the  negli- 
gence of  defendant.  22  Com.  Law  Rep.  208;  25  Ibid.  261;  24  Ibid. 
368-9. 

In  an  action  on  the  case  for  negligent  driving,  the  law  of  the  road 
is  not  the  criterion;  or,  at  least,  the  only  criterion,  of  deciding  the 
culpability.  An  accident  may  happen  l)y  the  fault  of  a  person  on 
the  right  side  of  the  road  running  against  one  who,  at  the  time,  is  on 
the  wrong  side,  and  where  the  latter  would  be  the  injured  party. 
And  if  the  jury  in  this  case  believe  that  this  accident  would  not  have 
occurred  had  Wilson  been  a  skilful  driver,  or  not  guilty  of  any  negli- 
gence, the  plaintiff  ought  not  to  recover. 

No  damages  recoverable  for  the  gig.  It  did  not  belong  to  plain- 
tiff. She  has  not  paid  for  the  repairs,  and  she  is  not  liable  to  the 
owner  for  the  damage,  if  it  happened,  as  she  contends,  without  any 
negligence  on  her  part.  The  damages  are  to  be  compensatory  merely, 
and  ought  to  be  reasonable.     25  Com.  Law  Rep.  512. 
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R.  H.  Bayard,  in  reply,  was  about  to  discuss  the  question  whether 
it  was  necessary  to  show  the  appointment  of  the  servant  under  the 
corporate  seal,  in  order  to  charge  the  company  for  his  acts ;  but 

The  Court  stopped  him,  and  said  that  a  corporation  was  answer- 
able for  the  acts  of  its  servant,  whose  appointment  need  not  be  by 
deed  or  under  seal.  Salk.  191;  7  Crancli,  305.  It  is  now  settled, 
that  assumpsit  will  lie  against  a  corporation;  and  that  is  a  much 
stronger  case;  for  with  prudence  a  man  might  get  the  seal  of  the 
corporation  to  their  contracts  with  him;  but  in  case  of  a  tort,  the 
party  injured,  not  being  able  to  prove  the  appointment  of  the  servant 
under  seal,  would  be  without  remedy. 

Mr.  Bayard  resumed : 

The  law  of  this  road  is  settled  by  the  charter  incorporating  the 
Wilmington  and  Kennet  Turnpike  Company.  4  Del.  Laws,  367.'  It 
requires  all  persons  to  keep  on  the  right  hand  side,  leaving  the  other 
side  clear  and  free  for  all  passengers.  The  same  is  the  custom  of 
travelling,  or  law  of  all  roads  in  this  state;  you  must  keep  to  the 
right.  And  when  two  travellers  meet  on  the  same  side  of  the  road, 
one  of  them  must  necessarily  be  out  of  place,  and  it  becomes  his 
duty  to  turn  out  in  ample  time,  and  so  as  to  give  ample  room  for  the 
other  to  pass;  and  if  a  collision  takes  .place  for  want  of  such  room,, 
he  whose  duty  it  was  to  turn  out,  is  liable  for  the  consequences.  The 
presumption  of  the  law  is,  that  the  accident  arises  from  his  negligence. 
For  the  law  will  not  permit  him  to  try  experiments,  without  making 
him  responsible  for  consequences.     5  Esp.  Rep.  273. 

Damages,  and  the  measure  of  damage.  In  all  cases  of  torts  to 
persons,  there  is  no  measure  but  the  conscience  of  the  jury,  as  in 
other  torts  where  the  measure  is  the  pecuniary  or  other  loss.  Dam- 
ages are  discretionary,  and  ultimate  consequences  may  be  considered 
in  estimating  them.    Ld.  Raymd.,  692;  2  Wils.  215;  Idem.  244. 

By  the  Court: 

T.  Clayton,  Chief  Justice. —  It  is  admitted  that  a  master  is  liable 
for  the  negligence  of  his  servant,  and  a  corporation  is  equally  liable 
for  the  negligence  of  their  servant,  who  may  be  shown  to  be  such  by 
proof  of  recognition  and  customary  employment,  without  showing  a 
special  appointment  under  seal. 

The  general  law  of  the  road  has  been  correctly  stated  as  requir- 
ing all  travellers  to  keep  sufficiently  to  the  right  to  afford  a  safe  and 
free  passage  to  all  others  meeting  them;  and  this  rule  is  expressly 
enacted  in  the  law  which  authorized  the  construction  of  the  road  on 
which  this  occurrence  took  place,  which  law  governs  this  case. 
According  to  that  law  the  defendant's  servant  was  in  an  unlawful 
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position  at  the  moment  of  meeting  the  plaintiff's  gig;  he  did  not 
"keep  on  the  right  hand  side  of  the  road/'  nor  did  he  "leave  the 
other  side  free  and  clear  for  other  carriages  to  pass," 

The  plaintiff  is  not  entitled  to  recover  in  this  action  for  the  damage 
done  to  the  gig  in  which  she  was  riding.  It  was  lent  to  her  by 
Doctor  Askew,  and  broken  without  any  neglicencc  on  her  part.  If 
a  person  lend  an  article  to  another,  the  bailee  is  bound  to  take  such 
care  of  it  as  a  "  very  careful  and  vigilant  man  "  would  exercise  in 
regard  to  his  own  property;  and  if  it  is  injured  without  any  negli- 
gence or  fault  on  his  part,  he  is  not  legally  liable  to  the  owner. 

Jones  on  Bailment,  75. 

Verdict  for  plaintiff.     $150  damages. 

Gilpin  and  R.  H.  Bayard  for  plaintiff. 

/.  A.  Bayard  for  defendant. 


ANDREW  MAGUYER  vs.  JARED  HAWTHORN. 

In  trover,  proof  of  the  misuse  or  abuse  of  the  thing  is  evidence  of  a  conversion; 
and  no  demand  and  refusal  is  necessary,  though  the  original  taking  was 
laAvful. 

Trover.     Plea,  not  guilty. 

Hawthorn  borrowed  a  dearborn  wagon  and  harness  of  Maguyer, 
and  in  the  use  of  it  his  horse  ran  off  and  broke  it.  He  sent  the  wagon 
to  a  carriage  maker's  to  be  mended;  paid  the  bill,  and  gave  Ma- 
guyer an  order  for  it ;  which,  however,  being  informal  and  not  includ- 
ing the  harness,  was  never  presented.  The  carriage  was  mended; 
and  no  person  sending  for  it,  it  was  wheeled  into  the  road,  where  it 
stood  for  a  long  time  and  became  injured  by  the  weather  and  by 
accident. 

On  this  state  of  facts  Rodney,  for  defendant,  moved  a  nonsuit,  for 
want  of  evidence  of  a  conversion. 

Rodney. —  The  case  is  one  of  lending. —  So  stated,  and  so  proved. 
The  original  taking,  therefore,  was  lawful.  In  order  to  create  a  con- 
version of  an  article  delivered  on  loan,  or  in  any  case  where  the  pos- 
session of  defendant  is  lawful,  there  must  be  a  demand  and  refusal. 
A  tortious  taking  is  itself  a  conversion;  but  not  so  of  a  lawful  pos- 
session. There  is  in  this  case,  no  proof  of  a  demand  and  refusal  to 
give  the  wagon  up ;  on  the  contrary,  Hawthorn  sent  plaintiff  an  order 
for  it,  which  he  refused  to  use  because  of  some  alledged  informality. 

The  Court,  (Harrington  J.  dissenting)  refused  to  non-suit  the 
plaintiff. 
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T.  Clayton,  Chief  Justice. —  The  property  came  into  defendant's 
possession  by  borrowing.  His  possession  was  therefore  lawful,  and 
without  some  act  inconsistent  with  the  lawfulness  of  such  possession, 
trover  would  not  lie  for  it.  Merely  keeping  the  dearborn,  however 
long,  without  misusing  it,  would  not  be  a  conversion,  and  a  demand 
and  refusal  to  deliver  up,  would  be  necessary  to  this  action.  The 
demand  and  refusal  is,  however,  not  a  conversion,  but  only  evidence 
of  a  conversion.  Other  acts  afe  equally  evidence  of  a  conversion, 
as  misuser  or  great  injury  to  the  thing.  1  Chitty  PL  154;  2  Saund. 
PL  &  Ev.  881.  Here  the  defendant  broke  the  carriage;  sent  it  to 
one  place,  and  the  harness  to  another ;  let  it  stand  in  the  road  for  two 
years,  without  returning  or  paying  any  attention  to  it,  until  it  was 
almost  destroyed.  We  think  this  a  conversion  if  the  jury  find  the 
facts  so. 

Nonsuit  refused  and  plaintiff  had  a  verdict. 

Read  jr.  for  plaintiff. 

Podney  for  defendant. 


JAMES  N.  SUTTON  vs.  THOMAS  MULFOED. 

Tl.e  condition  of  a  bond  to  indemnify  an  indorser  of  a  note  from  any  failure 
to  pay  it,  and  against  any  liability  that  might  fall  on  him  in  consequence  of 
his  indorsement,  held  to  extend  to  another  note  given  and.  endorsed  by  the 
same  parties  on  a  renewal  of  the  first  note. 

A  renc^val  of  a  note  at  bank  is  not  a  payment  for  the  purposes  of  such  in- 
demnity. 

EuLE  to  show  cause  why  an  execution  should  not  be  set  aside,  the 
judgment  opened  and  defendant  let  into  a  trial. 

The  judgment  was  entered  on  a  bond  for  $1,000,  with  warrant  of 
attorney  to  confess  judgment,  to  which  there  was  this  condition  an- 
nexed: "  That  if  the  said  Thomas  Mulford,  shall  and  do  well  and  tru- 
ly pay  or  cause  to  be  paid,  a  note  of  five  hundred  dollars,  drawn  the 
twenty-first  instant,  at  four  months,  payable  at  the  Bank  of  Wilming- 
ton and  Brandywine,  and  endorsed  by  James  N.  Sutton.  And  for 
the  true  and  faithful  performance  by  the  said  Mulford,  in  paying  this 
note  of  $500 : —  he,  by  this  obligation  to  James  X.  Sutton,  secures  him 
against  any  liability  that  might  fall  upon  him  in  consequence  of  his 
endorsement  of  the  said  note  of  $500.  And  in  the  event  of  any  fai- 
lure to  pay  the  said  note,  then  the  above  obligation  is  to  remain  in 
full  force  and  virtue." 

The  judgment  was  entered  for  $1,000,  and  no  amount  endorsed. 
Execution  issued. 

The  note  referred  to  in  the  condition  of  the  bond  was  retired  from 
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bank  at  maturity,  by  a  new  note  for  the  same  amount,  drawn  by  de- 
fendant, and  endorsed  by  plaintiff.    This  note  has  been  protested. 

Wales,  Booth  and  Rodney,  in  behalf  of  other  judgment  creditors  of 
Mulford,  argued  in  support  of  the  rule,  that  the  note  for  which  this 
bond  was  given,,  was  extinguished  and  spent ;  and  that  no  damage  had 
occurred  or  could  arise  upon  it.  It  was  no  part  of  the  agreement 
that  the  note  first  given  was  to  be  renewed.  When  that  note  fell 
due,  Sutton  could  be  rendered  liable  on  it  only  by  protesting  it;  and 
the  failure  to  protest  has  discharged  him  forever.  It  being  now  im- 
possible that  Sutton  can  be  held  liable  as  endorser  of  that  note,  he 
has  not  been  and  cannot  be  damnified,  and  there  has  not  been  any 
breach  of  the  condition  of  this  bond.  True,  a  new  note  was  given 
and  endorsed,  but  does  the  condition  of  the  bond  apply  to  that?  It 
was  a  new  and  distinct  agreement,  creating  a  different  and  substan- 
tive liability.  It  is  a  struggle  between  the  creditors  of  Mulford ;  and 
not  a  resistance  on  his  part. 

The  execution  also  is  irregular.  The  law  requires  the  real  debt  or 
sum  due,  to  be  entered  on  the  docket  of  the  judgment,  and  endorsed 
on  the  execution.  Digest  395.  This  irregular  execution  ouglit  not, 
therefore,  to  be  preferred  to  subsequent  regular  ones. 

J.  A.  Bayard,  for  plaintiff,  replied  that  the  argument  of  the  other 
side  was  founded  on  the  false  position,  that  a  renewal  of  a  note  was 
a  payment  of  it.  This  he  denied,  and  insisted  that  the  condition  of 
this  bond  was  large  enough  to  cover  the  case. 

The  Chief  Justice  (T.  Clayton,)  thought  not,  and  that  the  execu- 
tion should  be  set  aside  and  the  judgment  opened.  The  condition  of 
the  bond  contemplates  but  one  note,  which  it  describes  by  date  and 
amount;  and  cannot  be  extended  to  apply  to  the  second  note,  though 
that  was  a  mere  substitute  or  renewal  of  the  first.  The  first  note 
has  been  extinguished;  the  liability  of  this  plaintiff  as  endorser  upon 
it  is  at  an  end,  and  without  his  being  damnified.  If  he  has  sustained 
a  loss  on  the  second  note,  he  cannot  execute  this  judgment  to  indem- 
nify himself. 

EoBiNSON  and  Harrington,  J^istlcrs,  were  of  a  different  opinion. 
The  condition  of  the  bond  is  to  pay  the  note  of  the  21st  July,  183.5 ; 
to  secure  Sutton  "  against  any  liability  that  might  fall  upon  him  in 
consequence  of  his  endorsement  of  said  note;"  and  it  was  to  operate 
"  in  the  event  of  any  failure  to  pay  the  the  said  note."  The  renewal  of 
this  note  was  not  a  payment;  and  tlie  condition  of  this  bond  has 
been  or  may  yet  be  violated.  There  has  unqucstionablv  been  a 
failure  to  pay  the  note,  which  falls  within  the  words  of  tlie  obligation. 
This  is  an  application  to  the  equitable  power  of  the   court  to   set 
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aside  this  judgment  on  equitable  principles;  and,  whether  it  be  at  the 
instance  of  the  defendant  himself,  or  his  creditors,  we  ought  to  re- 
quire equity  at  his  hands.  The  execution  is,  however,  irregular  by 
reason  of  no  amount  of  real  debt  being  endorsed  on  it,  or  on  the 
judgment.  We  incline  to  think,  also,  that  there  was  no  breach  of 
the  condition  of  the  bond  until  Sutton  actually  paid  something  on 
account  of  his  endorsement;  when  thus  damnified,  he  may  endorse 
the  amount  on  the  judgment  and  issue  execution. 

Rule  absolute,  so  far  as  to  set  aside  this  execution,  but  not  to  open 
the  judgment. 

Wales,  Booth  and  Rodney,  in  support  of  the  rule. 

J.  A.  Bayard,  contra. 


ADAM  HENCHMAN  vs.  JOSEPH  ROBERTS  and  ELIZABETH 

ROBERTS. 

Judgment  against  husband  and  wife  set  aside,  because  confessed  on  a  warrant 
of  attorney  given  by  the  wife  after  marriage. 

Rule  to  show  cause  why  a  judgment  entered  against  husband  and 
wife,  should  not  be  set  aside  because  the  warrant  of  attorney  was 
given  by  the  wife  after  marriage. 

The  Court  said  that  the  judgment  against  the  wife  was  void,  being 
confessed  on  a  void  authority,  as  a  married  woman  cannot  execute 
a  letter  of  attorney;  and  the  judgment  being  a  joint  one,  must  be  set 
aside  as  against  both. 

Rule  absolute. 

Wales,  for  plaintiff. 

Booth,  for  defendant. 


BENNETT  LEWIS'  Administrator  vs.  SAMUEL  W.  COUPER. 

Causes  are  continued  before  a  justice  of  the  peace  by  regular  adjournments 
from  day  to  day.  Judgment  cannot  be  rendered  on  any  other  day  than  that 
to  which  the  cause  stands  adjourned. 

Certiorari. 

Record.  Summons  issued  returnable  September  11,  1833.  The 
defendant  appeared  and  the  case  was  adjourned  until  Sept.  14th,  on 
which  day  the  parties  met,  and  adjourned  until  the  16th.  The  de- 
fendant pleads,  &c.     Plaintiff  replies,  &c.     "  And  now  to  wit,  this 
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28th  day  of  Sept.,  1833,  having  considered  the  proofs  and  allegations 
of  the  parties,  judgment  is  rendered  for  plaintiff/' 

The  Court  reversed  the  judgment  on  the  ground  that  it  was  given 
on  a  day  to  which  the  case  did  not  stand  adjourned.  Causes  are 
continued  before  justices  of  the  peace  by  regular  adjournments  from 
day  to  day,  and  should  not  be  moved  in  on  any  other  day  than  that 
which  they  stand  adjourned. 

Judgment  reversed. 

Booth,  for  plaintiff. 

Gray,  for  defendant. 


HENEY  TEMPLEMAN  vs.  WILLIAM  BIDDLE. 

Local  custom;  how  pleaded, 

Tkespass.    Narr.    Demurrer. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  a 
crop  of  oats  sowed  by  plaintiff,  and  claimed  as  belonging  to  him  as 
the  away  going  tenant  of  the  farm  now  occupied  by  defendant.  See 
1  Harr.  Rep.  522. 

The  narr.  contained  four  counts :  the  1st  and  4th  in  trespass  gene- 
rally; the  3d  on  a  contract  with  the  landlord  that  plaintiff  should 
have  the  Qat  crop;  and  the  2d  set  out  a  special  custom  that  the 
tenants  from  year  to  year  of  lands  in  St.  George's  hundred,  should 
be  permitted  to  sow  a  crop  of  oats  in  the  spring  of  the  expiration  of 
their  tenancy,  and  to  reap  the  crop  after  them. 

To  this  there  was  a  general  and  special  demurrer;  and  the  special 
causes  assigned  were,  that  no  day  was  alledged  for  the  commission  of 
the  trespass;  that  the  custom  was  not  alledged  to  extend  to  all  the 
tenants  of  lands  in  St.  George's  hundred;  and  that  the  extent  and 
duration  of  the  custom  were  not  set  out. 

W.  H.  Rogers,  for  demurrant: 

The  custom  is  not  properly  pleaded.  It  must  be  universal  over 
the  locus  in  quo  as  to  which  it  is  alledged;  in  this  case  throughout 
the  hundred  of  St.  George's,  and  to  every  farm  in  that  hundred.  A 
valid  custom  must  be  based  on  length  of  time,  and  this  must  be  con- 
siderable; generally,  for  time  out  of  mind;  and  it  must  be  uninter- 
rupted. And  some  sufficient  length  of  time  must  be  alledged  as  the 
basis  of  a  custom.  Here  the  term  of  Templeman's  tenancy  is  not 
set  out.  Now  it  must  appear  that  the  custom  was  in  existence  at 
the  commencement  of  his  tenancy,  to  make  it  a  part  of  the  contract 
of  letting,  and  it  must  be  shown  to  have  continued  down  to  the  time 
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of  the  trespass  committed.  In  this  view  the  time  of  the  trespass  is 
a  material  averment.  1  Douglass,  201;  16  East.  71;  20  Com.  Law 
Rep.  202.  The  other  counts  are  upon  a  contract  with  the  landlord, 
and  not  upon  the  custom.  These  cannot  be  joined.  They  are  en- 
tirely distinct  in  their  nature. 

Rodney,  contra : 

It  is  impossible  to  specify  the  existence  of  this  local  custom:  nor 
could  it  be  laid  as  existing  from  time  out  of  memory.  No  custom 
in  this  country  could  be  pleaded  in  that  manner.  The  requisites 
contended  for,  as  applying  to  declarations  on  customs,  are  all  drawn 
from  the  precedents  in  Douglass  and  East,  which  are  themselves  not 
decided  to  be  right,  but  which  cannot  in  the  nature  of  things  apply 
to  this  country;  and  our  courts  will  not  adopt  them,  unless  with 
such  modifications  as  our  condition  requires. 

"Whether  a  custom  is  good  must  be  a  matter  of  proof.  As  to  the 
universality  of  this  custom,  it  is  alledged  that  "  the  tenants  of  lands  " 
in  St.  George's  hundred,  &c.,  which  means  all  tenants  of  lands.  And 
the  custom  is  alledged  to  have  existed  at  the  time  of  this  tenancy, 
and  for  a  long  time  before.     This  is  sufficient  to  cover  all  the  time. 

The  other  counts  do  not  rest  exclusively  on  a  contract  with  the 
landlord,  but  unite  his  permission  and  assent  to  the  sowing  the  oats 
in  accordance  with  the  custom. 

The  Court  gave  judgment  for  the  demurrant. 

Rodney,  for  plaintiff. 

W.  H.  Rogers,  for  defendant. 


WELCOME  GEAY  vs.  The  STATE  OF  DELAWARE. 

The  act  conferring  jurisdiction  on  the  Mayor's  Court  of  the  city  of  Wilming- 
ton, to  try  assaults  and  batteries,  and  the  other  offences  mentioned  in  Sec. 
15,  Art.  6,  of  the  amended  constitution,  is  constitutional. 

That  court  has  not  jurisdiction  over  larcenies,  riots,  routs,  and  the  other  of- 
fences not  mentioned  in  said  section. 

The  legislature  may  take  away  the  criminal  jurisdiction  of  the  Court  of  Gen- 
eral Sessions,  and  transfer  it  to  other  courts. 

In  the  creation  of  inferior  courts  under  Art.  6,  Sec.  15,  the  jurisdiction  of  such 
courts  is  necessarily  confined  to  the  offences  mentioned  therein. 

The  Mayor's  Court  of  Wilmington  is  an  inferior  court  within  the  meaning  of 
the  constitution. 

Writ  of  error  to  the  Mayor's  Court  of  the  city  of  Wilmington. 

This  was  an  information  filed  by  the  attorney-general  in  the 
Mayor's  Court  for  the  city  of  Wilmington  against  Welcome  Gray, 
the  plaintiff  in  error,  for  an  assault  and  battery.     The  defendant 
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pleaded  non  cul.,  and  for  trial  put  himself  on  the  court,  which  found 
him  guilty  and  fined  him  five  dollars. 

The  following  errors  were  assigned  to  the  record  and  proceedings 
below. 

"  And  now  to  wit,  this  fifteenth  day  of  September,  1833,  comes  the 
said  Welcome  Gray,  by  George  Bead,  Jr.,  his  attorney,  and  says, 
that  in  the  record  and  proceedings  aforesaid,  and  also  in  the  giving 
of  the  judgment  aforesaid,  there  is  manife^  error  in  this,  to  wit : 

First.  That  the  said  Mayor's  Court  had  no  constitutional  jurisdic- 
tion in  the  case. 

Second.  For  that  the  Mayor's  Court  is  not  a  judicial  tribunal  for 
the  trial  of  the  offence  charged  in  the  said  information,  according  to 
the  constitution. 

Third.  For  that  the  legislature  could  not  vest  the  power  of  judicial 
appointments  in  any  corporation,  private  or  public,  and  it  was  un- 
constitutional to  do  the  same. 

Fourth.  For  that  the  said  Mayor's  Court,  so  far  as  it  regards  the 
trial  of  the  said  offence,  was  unconstitutional,  and  its  acts  in  the 
matter  void. 

Fifth.  For  that  there  was  no  indictment  by  a  grand  jury. 

Sixth.  For  that  the  plaintiff  in  error,  by  the  course  of  proceeding 
in  said  case,  was  deprived  of  his  right  of  trial  by  jury. 

Seventh.  For  that  the  legislature  could  not  vest  in  the  city  council, 
the  power  of  ordaining  that  trials  in  said  court  for  such  an  offence, 
might  be  decided  without  indictment  by  a  grand  jury,  or  without  a 
petit  jury. 

Eighth.  For  that  any  ordinance  of  said  corporation  dispensing 
with  trial  in  said  offence,  was  unconstitutional  and  void. 

Ninth.  For  that  judgment  was  rendered  for  the  State  of  Delaware ; 
whereas,  it  ought  to  have  been  rendered  for  the  said  plaintiff  in  error. 

Tenth.  For  that  no  legal  issue  was  made  up  in  said  case. 

Wherefore,  the  said  Welcome  Gray  prays  that  the  said  judgment, 
for  the  errors  aforesaid,  and  other  errors  in  the  record,  and  proceed- 
ings aforesaid,  may  be  reversed,  annulled,  and  altogether  held  for 
nothing ;  and  that  he  may  be  restored  to  all  things  which  he  has  lost 
by  occasion  of  the  said  judgment." 

Read,  Jr.,  for  plaintiff  in  error. 

It  is  an  extraordinary  feature  in  the  act  of  incorporation  of  the 
city  of  Wilmington,  and  in  the  constitution  of  their  city  courts,  that 
judicial  officers  are  to  be  appointed  differently  from  all  other  officers, 
judicial  or  otherwise,  of  the  state.  The  constitution  of  the  state 
provides,  in  Art  3,  Sec.  8,  that  the  governor  '"  shall  appoint  all  of- 
ficers whose  offices  are  established  bv  this  constitution,  or  shall  be- 
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established  by  law,  and  whose  appointments  are  not  herein  otherwise 
provided  for."  Yet  this  act  of  assembly,  the  city  charter,  provides 
that  the  city  council  shall  appoint  these  judges,  notwithstanding  the 
provisions  of  the  constitution,  and  the  extensive  and  important  ju- 
risdictions claimed  for  them.  iSec.  17,  (8  Del.  Laws,  103.)  "  The 
mayor,  alderman,  and  president  of  the  city  council,  or  any  two  of 
them,  shall  have  full  power  and  authority,  and  they  are  hereby  vested 
with  full  power  and  authority,  to  hold  and  keep  a  court  of  record 
within  the  said  city,  four  times  in  each  year,  to  be  regulated  by 
ordinance  of  the  said  city  council,  by  the  name  and  style,  and  title 
of  the  Mayor's  Court  for  the  city  of  Wilmington."  Sec.  4.  "  The 
mayor  shall  be  elected  by  the  city  council  from  the  body  of  citi- 
zens on  the  third  Tuesday  of  October,  for  the  term  of  three  years; 
but  may  be  removed  by  a  vote  of  two-thirds  of  the  whole  council, 
in  which  case  the  cause  of  removal  shall  be  entered  on  the  minutes. 
The  alderman  shall  be  elected  by  the  city  council  from  the  body  of 
citizens,"  &c.  "  The  members  of  council  shall  be  elected  by  the 
citizens,  by  ballot,  for  the  term  of  three  years."  These  provisions 
are  in  violation  of  the  8th  Sec.  3d  Art.,  of  the  constitution,  and  can- 
not be  sustained.  The  same  section  requires  that  all  officers  of  the 
state  shall  be  commissioned  in  the  name  of  the  state,  and  under  the 
great  seal  of  state,  and  this  is  requisite  even  in  case  of  elective  offi- 
cers, or  where  they  are  not  appointed  by  the  governor.  Whoever 
may  elect  or  appoint,  the  commission  under  the  broad  seal  is  the 
charter  of  office,  the  evidence,  and  the  only  constitutional  evidence 
to  the  public  as  to  who  is  the  rightful  officer.  There  is  no  such  evi- 
dence in  relation  to  these  judges  of  the  Mayor's  Court.  They  derive 
their  authority,  or  at  least  the  evidence  of  their  authority,  and  are 
known  to  the  public  only  through  the  medium  of  a  mere  minute  of 
the  clerk  of  the  city  council.  Can  such  officers  be  constitutionally 
qualified  to  act  as  judges?  And  not  only  the  power  of  appointment 
of  these  judges  is  given  to  the  city  council,  but  the  power  of  removal 
also. 

2d.  Was  it  competent  to  the  legislature  to  organize  such  a  court 
as  this?  The  amended  constitution  gives  power  to  the  legislature 
to  devolve  on  inferior  tribunals  the  trial  of  certain  minor  offences. 

"  Sec.  15.  The  general  assembly  may  by  law  give  to  any  inferior 
courts  by  them  to  be  established,  or  to  one  or  more  justices  of  the 
peace,  jurisdiction  of  the  criminal  matters  following,  that  is  to  say: 
assaults  and  batteries,  keeping  without  licence  a  public  house  of  enter- 
tainment, tavern,  inn,  ale  house,  ordinary  or  victualling  house,  re- 
tailing or  selling  without  license,  wine,  rum,  brandy,  gin,  whiskey  or 
spirituous  or  mixed  liquors  contrary  to  law,  disturbing  camp  meet- 
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ings  held  for  the  purpose  of  religious  worship,  disturbing  other  meet- 
ings for  the  purpose  of  religious  worship,  nuisances,  horse  racing, 
cock  fighting  and  shooting  matches,  larcenies  committed  by  negroes 
or  mulattoes,  and  the  offence  of  knowingly  buying,  receiving,  or  con- 
cealing by  negroes  or  mulattoes,  of  stolen  goods  and  things  the  sub- 
ject of  larceny,  and  of  any  negro  or  mulatto  being  accessary  to  any 
larceny.  The  general  assembly  may  by  law  regulate  this  jurisdic- 
tion, and  provide  that  the  proceedings  shall  be  with  or  without  in- 
dictment by  grand  jury,  or  trial  by  petit  jury,  and  may  grant  or 
deny  the  privilege  of  appeal  to  the  Court  of  General  Sessions  of, the 
Peace :  the  matters  within  this  section  shall  be  and  the  same  hereby 
are  excepted  and  excluded  from  the  provision  of  the  constitution, 
that — '  No  person  shall  for  an  indictable  offence  be  proceeded  against 
criminally  by  information ' —  and  also  from  the  provisions  of  the 
constitution  concerning  trial  by  jury.'  " 

What  was  the  meaning  of  this  grant  of  power  to  the  legislature  to 
establish  other  courts?  Could  they  do  so  in  this  indirect  manner,  as 
an  incident  to  a  corporation?  The  idea  of  a  court,  involves  a  suppo- 
sition of  judges;  and  if  the  legislature  may  establish  courts,  who  shall 
appoint  the  judges  to  compose  these  courts  ?  Not  the  legislature,  nor 
the  people  at  large,  but  the  authority  already  provided  in  the  consti- 
tution —  the  governor.  And  in  what  sense  is  this  Mayor's  Court  an 
inferior  court  ?  for  if  not  inferior,  the  legislature  had  no  power  to  con- 
stitute it.  It  is  a  local  court,  but  a  court  of  general  jurisdiction,  on 
the  civil  side,  as  the  city  court,  and  of  most  criminal  ones  in  the 
Mayor's  Court;  its  process  extends  over  the  county,  and  perhaps  over 
the  state.  It  is  vested  with  extensive  powers  as  a  court  of  revision 
and  correction  of  the  misprisions  of  public  officers,  powers  which  be- 
long to  superior  courts.  It  is  not  enough  to  make  a  court  inferior, 
that  a  writ  of  error  lies  to  it  from  another  court;  for  that  purpose, 
even  the  Superior  Court  of  this  state  is  inferior. 

3d.  If  the  organization  of  the  Mayor's  Court  were  constitutional, 
the  legislature  has  exceeded  its  authority  in  the  jurisdiction  and 
powers  it  has  attempted  to  give  to  this  court.  Compare  sections  seven- 
teen and  eighteen  of  the  city  charter,  with  section  fifteen  of  the  sixth 
article  of  the  constitution. 

"  Section  17.  And  he  it  further  enacted,  &c.,  That  the  mayor  and 
alderman  and  president  of  the  city  council,  or  any  two  of  them,  shall 
have  full  power  and  authority,  and  they  are  hereby  vested  with  full 
power  and  authority,  to  enquire  of,  hear,  try,  and  determine  agreea- 
bly to  the  laws  and  constitution  of  this  state,  all  larcenies,  assaults 
and  batteries,  riots,  routs,  and  unlawful  assemblies,  nuisances,  and 
other  offences,  which  have  been  committed   or  shall  be   committed 
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within  the  said  city,  and  to  punish  all  persons,  who  shall  be  convicted 
of  the  same  offences  or  any  of  them,  agreeably  to  the  laws  of  this 
state,  and  also  to  enquire  of,  hear,  try,  and  determine  all  offences 
which  shall  be  committed  within  the  said  city,  against  any  of  the 
laws,  ordinances,  regulations,  or  constitutions  of  the  said  city,  and  to 
punish  the  offender  and  offenders,  as  by  the  said  laws,  ordinances,  re- 
gulations, or  constitutions,  shall  be  prescribed  or  directed;  and  also 
to  impose  fines  on  jurymen  and  others  according  to  law,  and  to  levy 
the  same,  and  to  award  process,  take  recognizances  for  keeping  of  the 
peace,  for  being  of  good  behavior,  and  for  appearance,  or  otherwise; 
or  to  commit  to  prison  as  occasion  shall  lawfully  require,  without 
being  accountable  to  the  state,  for  any  fines  or  amercements,  to-  be 
imposed  for  the  said  offences  or  any  of  them,  except  such  as  are  or 
shall  be  by  law  made  payable  into  the  state  treasury,  for  offences 
against  the  state;  and  for  the  purposes  aforesaid  the  saidmayor  and 
alderman,  and  president  of  the  city  council,  or  any  two  of  them,  shall 
have  full  power  and  authority,  and  they  are  hereby  vested  with  full 
power  and  authority,  to  hold  and  keep  a  court  of  record  within  the 
said  city,  four  times  in  each  year  to  be  regulated  by  ordinance  of  the 
said  city  council  by  the  name  and  style  and  title  of  the  Mayor's  Court 
of  the  city  of  Wilmington,  for  the  enquiring,  hearing,  trying  and  de- 
termining of  the  pleas  and  matters  aforesaid,  and  for  the  punishing 
of  those  who  shall  be  guilty  thereof,  and  for  the  causing  of  all  en- 
croachments in  the  streets  of  the  said  city,  and  all  nuisances  to  be 
removed ;  and  for  the  punishing  the  offenders  as  the  law  and  usage 
shall  in  such  case  require,  and  for  the  doing  and  performing  all  such 
other  matters  and  things  as  are  in  and  by  this  act  made  cognizable 
in  the  said  court.  The  court  of  General  Sessions  of  the  Peace  and 
Gaol  Delivery  shall  not  have  jurisdiction  of  any  of  the  matters  hereby 
made  cognizable  in  the  said  Mayor's  Court. 

Sectiox  18.  And  he  it  further  enacted,  &c.,  That  the  said  Mayor's 
Court  shall  have  full  power  and  authority,  to  examine,  correct,  and 
punish  the  contempts,  omissions,  neglects,  favors,  corruptions,  and  de- 
faults of  all  or  anv  of  the  justices  of  the  peace,  sheriffs,  coroners, 
clerks,  or  other  officers,  and  also  shall  award  process  for  levying  all 
sucli  fines,  forfoitnros  and  amercements,  as  shall  be  taxed,  imposed, 
or  set  in  the  said  mayor's  court  or  estreated  there;  and  generally 
shall  administer  justice  and  exercise  the  jurisdictions  and  powers 
hereby  granted  concerning  all  and  singular  the  premises  as  fully  and 
amply  as  the  court  of  Gen'^rnl  S"SP'nn«  of  the  Peace  and  Gaol  De- 
livery may  do  by  the  amended  constitution." 

Xeither  the  riots,  routs,  unlawful  assemblies,  larcenies,  and  other 
offences   mentioned    in    the    seventeenth    section ;   nor   the    extensive 
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powers  of  correcting  errors  and  punishing  defaults  of  officers  con- 
tained in  the  eighteenth  section,  are  to  be  found  in  the  constitution; 
much  less  is  there  to  be  found  there,  the  power  to  oust  and  exclude  the 
jurisdiction  of  the  court  of  general  sessions  of  the  peace,  which  by  the 
express  terms  of  the  constitution,  has  jurisdiction  of  these  matters 
throughout  the  state.  The  grant  of  jurisdiction  to  the  Mayor's  Court 
is,  therefore,  void.  And  the  result  of  this  attempt  of  the  legislature 
to  make  new  tribunals  for  the  administration  of  justice,  has  already 
introduced  the  trial  of  our  citizens  criminally  without  indictment,  and 
without  a  trial  by  jury. 

R.  H.  Bayard,  for  the  state: 

This  is  a  writ  of  error  to  the  Mayor's  Court,  of  the  city  of  Wil- 
mington. The  court  was  constituted  by  an  act  of  the  general  as- 
sembly, passed  Jan.  18,  1832.    8  Del.  Laws  97. 

The  19th  section  provides,  that  the  court  so  constituted,  shall  have 
power  to  try  offences  enumerated  in  the  fifteenth  section  -of  the  sixth 
article  of  amended  constitution,  without  indictment,  and  with  or  with- 
out trial  by  petit  jury,  as  shall  be  provided  by  the  ordinances  of  the 
city. 

"  Section  19.  And  he  it  further  enacted,  &c..  That  the  said  May- 
or's Court  shall  have  full  power  and  authority,  to  enquire  of,  hear, 
try,  and  finally  determine,  all  those  criminal  matters  enumerated,  in 
the  fifteenth  section  of  the  sixth  article  of  the  amended  constitution, 
without  indictment  by  grand  jury,  and  with  or  without  trial  by  petit 
jury,  as  shall  be  provided  by  the  ordinances  of  the  said  city.'' 

An  information  was  filed  at  the  June  term  of  the  Mayors  Court, 
1832,  against  the  plaintiff,  to  which  he  pleaded  not  guilty,  and  for 
trial  put  himself  upon  the  court.  The  case  was  tried  by  the  court, 
and  the  plaintiff  found  guilty,  and  judgment  rendered  against  him. 

The  first  four  allegations  of  error  in  the  proceedings  below,  may 
be  reduced  to  a  single  point.  1.  That  the  legislature  have  not  the 
power  under  the  constitution  to  constitute  such  a  court.  Or  in  other 
words,  that  the  legislature  cannot  vest  as  a  franchise  in  a  public 
corporation,  the  right  to  hold  a  court  for  the  administration  of  justice. 
This  question  may  be  divided  into  two  parts.  1.  Whether  the  pow- 
er exists  in  relation  to  corporations  created  before  the  constitution 
was  formed.  2.  Whether  it  exists  in  relation  to  those  created  after- 
wards. The  next  five  allegations  may  be  reduced  to  a  single  point. 
That  the  legislature  could  not,  in  the  mode  adopted,  dispense  with 
the  grand  and  petit  juries  in  the  class  of  cases  mentioned  in  the  fif- 
teenth section  of  the  sixth  article  of  the  constitution. 

If  the  affirmative  of  these  propositions  be  established,  there  is  no 
error. 

VOL.   II.  11 
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A  state  is  a  body  politic,  or  society  of  men  united  together  to  pro- 
mote their  mutual  safety  and  advantage,  by  means  of  their  union. 
Vat.  15. 

The  joint  understanding  is  the  legislative  power;  the  joint  strength 
is  the  executive  power.  2  Ruth.  43-4.  One  directs,  the  othe?  acts. 
The  people  not  being  able  to  exercise  this  joint  understanding  or 
legislative  power  collectively,  have  recourse  to  representatives  for 
that  purpose.  It  follows,  therefore,  that  to  invest  any  body  of  men 
with  the  legislative  power  simply,  would  be  to  invest  them  with  the 
power  of  declaring  what  was  proper  to  be  done  in  that  society, 
without  appeal,  and  without  control.  Hence  arises  the  necessity  for 
a  written  constitution,  which  shall  limit  the  exercise  of  the  legislative 
power. 

A  state  constitution  is  not  a  charter  which  bestows  powers,  but 
which  limits  them.  In  this  respect  it  is  different  from  the  constitu- 
tion of  the  United  States.  The  rule  of  construction  in  the  two  cases 
is  directly  opposite.  In  a  government  of  limited  powers  it  has  none 
but  those  expressly  granted,  or  necessarily  incident  to  those  granted. 
In  a  government  of  general  powers,  it  has  all  powers  not  expressly 
prohibited.  And  as  the  legislative,  power  of  the  state  is  the  superior 
power,  it  would  in  its  nature  be  absolute,  and  might  absorb  all  others. 
2  Ruth.  Sec.  71. 

The  second  article  of  the  constitution  vests  the  legislative  power 
in  a  general  assembly.  The  object  of  the  rest  of  the  constitution  is 
to  restrain  and  limit  the  power  thus  given,  and  to  protect  the  execu- 
tive and  judicial  powers  from  invasion  within  the  spheres  which 
have  been  allotted  to  them. 

The  first  article  of  the  constitution  protects  the  civil  and  political 
rights  of  the  citizen.  The  second  points  out  the  mode  in  which  the 
legislative  power  shall  be  exercised.  The  third  explains  and  protects 
the  executive  power.  The  sixth  explains  and  protects  the  judicial 
power. 

The  executive  power  is,  in  all  free  governments,  divided  into  the 
internal  and  external  executive  power.  2  Ruth.  Lee.  50-1.  The  inter- 
nal executive  power  is  the  judicial  power.  In  times  of  tranquility 
and  peace,  this  is  by  far  the  most  important  branch  of  the  executive 
power;  regulating  the  whole  circle  of  social  duties,  protecting  the 
citizen  in  his  positive  and  relative  rights,  his  life,  his  property,  and 
his  social  claims:  in  a  word  sustaining  his  rights  and  remedying  his 
wrongs.  The  judicial  power  is  also  the  expounder  of  the  constitu- 
tion ;  which  results  from  the  fact,  that  there  is  is  a  written  constitu- 
tion, which  being  intended  as  a  check  on  the  legislative  power,  is 
the  lex  suprema  to  which  reference  must  be  had  in  the  construction 
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of  any  law  made  by  the  latter.  It  is  an  improvement  of  modern  times 
to  separate  the  internal  from  external  executive.  The  sixth  article 
of  the  constitution  does  this,  and  protects  the  judicial  power.  It  de- 
clares that  the  judicial  power  shall  be  vested  in  certain  enumerated 
courts,  and  such  other  courts  as  shall  be  established  by  a  vote  of  two- 
thirds  of  the  general  assembly.  The  effect  of  this  section  is  to  re- 
strain the  legislative  power,  unless  exercised  by  two-thirds.  The  ques- 
tion then  arises,  whether  there  is  any  thing  in  the  constitution  to  pre- 
vent the  establishment  of  a  municipal  court,  by  granting  it  as  a  fran- 
chise to  a  public  corporation?  As  a  constitution  is  merely  a  collec- 
tion of  general  principles,  it  has  necessarily  reference  to  some  pre- 
conceived ideas,  some  jus  commune  for  interpretation  —  the  common 
law.  Dupon.  on  Juris.  86,  92.  How  did  this  matter  stand  at  com- 
mon law,  before  the  formation  of  any  constitution?  By  the  common 
law,  the  whole  executive  power  was  vested  in  the  king;  that  is  to 
£ay,  the  judicial  power,  which  is  the  internal  executive,  as  well  as  the 
external  executive  power.  1  Bac.  Air.  555;  Tit.  Courts,  B.;  Wood 
Inst.  447.  The  right  to  hold  a  municipal  court  was  a  franchise 
which  might  be  granted  to  a  corporation  by  the  common  law.  1 
Kyd,  on  Corp.  70,  183,  327 ;  Wood  Inst.  205 ;  2  Bl.  Com.  37 ;  3  Bl. 
Com.  30,  80;  4  Bl.  Com.  272;  Wood  Inst.  Ill;  Finch,  166;  1  Bac. 
Air.  505;  Tit.  Corp.  D.  Hid.  558;  Tit.  Courts  D.  Accordingly,  the 
franchise  of  acting  as  justices  of  the  peace  was  granted  to  this  very 
corporation  by  its  charter  in  1739;  1  Del.  Laws,  481,  confirmed  in 
1772,  Sect.  31;  1  Del.  Laws,  499.  Also  the  franchise  of  a  common 
jail.  1  Del.  Laws,  431.  On  our  change  of  government  the  common 
law  by  the  constitution,  then  formed,  was  preserved  as  the  substratum 
of  our  laws.  Art.  25,  Const.  1776.  And  the  law  of  1772,  in  rela- 
tion to  the  city  charter,  was  preserved  by  Art.  24.  There  is  no 
change  in  the  common  law  upon  the  subject,  up  to  the  constitution 
of  1792.  The  constitution  of  1792  separates  the  judicial  power  from 
the  executive,  and  vests  it  in  certain  enumerated  courts,  justices  of 
the  peace,  and  such  other  courts  as  the  legislature  may  establish. 
Art.  6,  Sec.  1.  Sec.  10  of  Art.  8,  preserved  the  common  law  and 
other  laws.  Sec.  9  of  Art.  8,  expressly  preserved  the  chartered  rights 
of  this  city:  one  of  which  was,  that  the  burgesses  should  have  the 
power  of  justices  of  the  peace. 

The  effect  of  the  sixth  article  of  the  constitution,  section  1,  was  to 
change  the  source  of  judicial  power,  not  the  mode  of  its  existence. 
By  the  common  law,  the  king  was  the  source ;  by  the  constitution, 
the  people.  Under  the  common  law  its  mode  of  existence  was  in  the 
courts,  superior  and  inferior,  the  latter  including  corporation  courts, 
which  were  said  to  exist  in  the  form  of  a  francliise.    Under  the  con- 
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Btitution,  its  mode  of  existence  is  also  in  the  courts,  superior  and  in- 
ferior; and  there  is  nothing  to  alter  the  common  law  doctrine,  that 
it  may  exist  as  a  franchise  in  a  corporation.  On  the  contrary,  the 
judicial  power  is  expressly  vested  in  justices  of  the  peace,  who  are 
as  substantive  a  part  of  the  judicial  system  as  the  supreme  court. 
Sec.  1,  Art.  6.  And  the  9th  Sec.  of  Art.  8,  expressly  preserves  the 
rights,  privileges,  and  immunities  of  the  city;  one  of  which  is  the 
franchise  of  acting  as  justices  of  the  peace:  by  which  the  principle 
is  recognized  that  judicial  power  may  exist  as  a  franchise  in  a  cor- 
poration. 

The  charter  of  1809  is  founded  on  and  recognizes  this  principle. 
Digest,  676.  The  10th  section  gives  the  burgesses  all  the  powers 
of  justices  of  the  peace ;  and  the  25th  section  continues  all  the  powers 
of  the  former  charter. 

The  amended  constitution  of  1831,  makes  no  change  in  this  par- 
ticular, the  judicial  power  being  vested  in  same  manner.  Art.  6, 
Sec.  1 ;  the  rights  of  corporations  and  the  laws  preserved.  Art.  7, 
Sec.  8,  9.  The  same  principle  exists  in  Pennsylvania,  the  constitu- 
tion of  which  state  is  precisely  similar  to  our  own,  of  which  the 
Mayor's  Court  of  Philadelphia  is  an  example.  If  there  were  any 
thing  incongruous  in  the  position,  would  it  have  escaped  all  the 
learning  and  acuteness  of  the  profession  in  that  state? 

It  is  objected  that  the  8th  section  of  the  3d  article,  declares  that 
the  governor  shall  appoint  all  officers  whose  offices  are  established 
by  the  constitution  or  by  law.  I  answer:  1,  That  the  officers  re- 
ferred to  are  state  officers,  not  the  officers  of  a  corporation;  2,  That 
no  office  is  created,  but  a  franchise  granted  to  a  corporation. 

If  he  be  an  officer  under  the  constitution,  he  must  be  a  judicial  offi- 
cer; 4  Dal.  Rep.  229;  Commonwealth  vs.  Dallas.  But  if  the  power 
of  appointment  did  belong  to  the  governor,  that  would  not  prove  that 
the  franchise  could  not  be  granted  or  the  court  created;  and  the 
right  of  the  judges  cannot  be  tried  on  a  writ  of  error.  2  Term,  87. 
The  8th  Sec.  of  3d  Art.  could  not,  however,  affect  this  case,  since 
the  8th  Sec.  of  the  7th  Art.  expressly  preserves  the  rights  of  the  cor- 
poration, one  of  which  is  to  appoint  its  own  officers;  and  the  case 
falls  within  the  exception  of  being  therein  otherwise  provided  for. 

Before  the  formation  of  the  constitution  of  1792,  all  misdemeanors 
might  have  been  prosecuted  by  information  at  common  law.  4  Bl. 
Com.  308.  The  8th  Sec.  of  the  1st  Art.  of  the  Const.  1792,  re- 
strained such  prosecutions  to  cases  arising  in  the  land  and  naval 
forces.  The  15th  Sec.  of  the  6th  Art.  of  the  Amend.  Const.,  excepts 
out  of  a  similar  provision  in  the  8th  Sec.  of  the  1st  Art.,  a  certain 
class  of  misdemeanors  enumerated  —  assault  and  battery  is  one  of  the 
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class.  It  goes  farther  than  the  common  law,  and  dispenses  with 
the  trial  by  jury,  provided  for  by  the  4th  Section. 

The  legislature,  under  that  section,  has  said,  in  the  act  of  1833, 
that  the  trial  by  the  Mayor's  Court  may  be  without  indictment,  and 
conditionally  with  or  without  petit  jury,  as  may  be  provided  by  the 
ordinances.  The  15th  Sec.  of  the  6th  Art.  of  the  Amend.  Const.,  is 
not  a  grant  of  power  to  the  legislature,  but  an  exception  out  of  a 
previous  limitation  imposed  on  the  legislative  power.  The  whole  of 
the  first  article  is  a  restraint  on  that  power,  which  otherwise  propria 
vigore,  could  have  enacted  other  provisions. 

The  restraint  being  removed,  leaves  the  legislative  power  absolute 
in  relation  to  that  class  of  cases,  and  as  the  sovereign  power,  might 
enact  what  it  pleased  —  Cujus  est  dare  ejus  est  disponere.  But  legis- 
lation is  not  less  certain  nor  specific  because  it  is  conditional  (id 
certum  est  quod  certum  reddi  potest,)  7  Cranch,  386,  Cargo  of  brig 
Aurora  vs.  United  States.  The  ordinance  passed  3d  May  1838,  dis- 
pensed with  trial  by  jury  in  those  cases,  and  plaintiff  in  tendering 
the  issue  put  himself  upon  the  court.  If  he  had  put  himself  upon  the 
country  by  his  issue,  the  court  might  then  have  exercised  its  discre- 
tion, whether  to  try  by  jury  or  without,  and  have  ordered  the  pleadings 
to  be  amended.  The  seventeenth  section  of  the  act  of  1832,  consti- 
tutes the  court  and  defines  its  jurisdiction.  Under  that  section  its 
prosecution  must  be  by  indictment  and  petit  jury.  But  the  nineteenth 
section  gives  it  the  power  in  a  class  of  cases,  to  proceed  without  in- 
dictment, and  in  a  certain  event  without  petit  jury.  The  one  provi- 
sion is  positive  the  other  conditional.  The  condition  or  event  having 
?  risen,  the  law  becomes  equally  certain  and  positive.  As  to  the  ex- 
cjvipive  jurisdiction  given  by  the  17th  Sec,  the  jurisdiction  of  courts 
is  cither  in  locum,  in  personum,  or  in  subjectam  materiam.  1.  It  has 
reference  to  the  district  over  which  it  is  to  be  exercised.  2.  To  the 
subject  matter  of  its  authority. 

The  local  jurisdiction  of  the  Court  of  General  Sessions  is  provided 
for  in  the  11th  Sec.  of  6th  Art.  The  subject  matter  of  that  jurisdic- 
tion is  provided  for  in  the  4th  Sec.  The  first  cannot  be  changed,  but 
the  second  may  by  the  12th  Sec.  of  6th  Art.  The  legislature  have  the 
power  by  the  constitution  to  create  inferior  courts,  by  a  vote  of  two- 
thirds.  That  power  has  been  exercised  and  a  court  created.  The 
question  as  to  the  appointment  of  judges  of  the  court,  arises  under  an- 
other article  of  the  constitution,  and  does  not  involve  that  of  the  pow- 
er to  create  the  court.  It  might  be  a?ked,  shall  the  corporation  un- 
der the  charter  appoint  the  judges;  or  shall  the  governor  under  the 
constitution  appoint  them?     But  the  right  of  the  judges  cannot  be 
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questioned  under  a  writ  of  error;  it  must  be  by  quo  warranto.  Non 
constat  then  that  there  is  any  error. 

Upon  a  writ  of  error,  the  court  takes  notice  of  the  law  or  custom 
of  the  inferior  jurisdiction.    Reedham  vs.  Waters,  1  Salk.  269. 

Matter  contrary  to  the  record  cannot  be  assigned  for  error.  1 
Salk.  262,  Lampton  vs.  Collingwood;  Cro.  Jos.  11,  Arundel  vs.  Arun- 
del; 2  Bulst.  243;  Whistler  vs.  Lee,  s.  c;  Cro.  Jac.  359;  Cro.  Jac. 
244,  Bowsse  vs.  Cannington. 

Read,  Jr.,  in  reply: 

Legislative  power  is  a  very  different  thing  in  England,  and  in  this 
country.  An  act  of  parliament  is  omnipotent.  Without  successful 
resistance  it  must  bind.  In  this  country,  every  act  of  the  legislature 
is  subject  to  the  revision  of  the  courts,  as  tested  by  the  constitution. 

We  differ  again  as  to  the  power  of  the  legislature,  being  only  re- 
strained by  the  constitution,  and  not  the  subject  of  grant.  With  re- 
gard to  the  constitution  of  the  United  States,  the  spirit  of  government 
is  to  give  it  a  strict  construction;  but  as  to  the  state  legislatures,  the 
constitutions  are  to  be  construed  liberally.  Else  why  is  the  court 
now  sitting  on  this  subject. 

1.  Question,  whether  the  act  of  1832  is  constitutional  in  certain 
particulars,  and, 

2.  Whether  that  makes  the  act  of  a  court,  deriving  its  authority 
under  that  law,  in  the  present  case  void. 

These  courts  are  unconstitutionally  organized: 

1st.  Because  the  judges  are  not  appointed  by  the  governor.  2d. 
Because  the  legislature  could  not  take  away  the  trial  by  jury  in  the 
mode  they  have  attempted  it. 

The  case  from  Dallas  has  no  applicability,  because  the  question 
was  simply  one  of  the  compatability  of  two  offices  under  the  state 
and  the  United  States.  The  question  could  not  have  depended  on 
the  origin  of  the  appointment  of  the  recorder,  for  he  is  appointed  by 
the  governor. 

The  constitutional  expression  is,  all  offices  not  herein  provided 
for.  At  the  date  of  the  constitution,  the  Mayor's  office  did  not  exist. 
We  must  overlook  the  very  words  of  the  constitution,  to  say  that  an 
act  not  professing  in  its  terms  to  constitute  an  inferior  tribunal,  a 
supplement  to  a  Wilmington  charter,  creating  an  office,  a  judicial 
officer,  a  judge  of  a  new  court,  vests  him  with  new  and  enlarged 
powers,  and  yet  claims,  in  direct  opposition  to  the  constitution,  to 
appoint  this  officer  otherwise  than  by  the  governor.  And  it  goes 
beyond  this ;  not  merely  a  mayor,  but  a  civil  side,  called  the  "  City 
Court,"  a  court  of  extensive  powers  unknown   to  the   constitution. 
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arising  after  it,  created  subsequently  to  it,  with  three  judges,  and  not 
appointed  by  the  governor. 

2.  The  mode  of  exercising  this  authority,  by  the  legislature,  is 
illegal.  A  delegation  of  legislative  power  —  a  delegation  in  the  worst 
possible  form,  to  a  corporation. 

What  has  been  attempted.  To  give  to  the  people  of  Wilmington 
the  right  of  choosing  their  judges  by  lot;  the  right  of  dispensing  with 
trials  by  jury;  the  right  to  exclude  the  general  jurisdiction  of  the 
courts  established  by  the  constitution. 

What  right  had  the  legislature  to  delegate  the  power  to  any  other 
body,  to  say  whether  a  trial  should  be  by  jury.  The  constitution 
had  authorised  the  legislature  to  provide  certain  inferior  tribunals, 
and  to  decide  whether  the  trial  in  such  courts  should  be  by  jury: 
did  they  act  on  this  authority?  Not  so.  In  granting  an  act  of  in- 
corporation, they  indirectly  authorize  a  court,  but  are  silent  as  to 
the  mode  of  trial :  they  decide,  or  worse,  leave  it  to  a  corporation  to 
decide,  whether  the  most  valued  institutions  of  our  country  —  the 
trial  by  a  petit  jury,  the  accusation  by  a  grand  jury  —  shall  all  be  set 
aside;  devolving  on  the  city  council  the  whole  authority  to  say 
whether  the  citizens  of  Wilmington  shall  be  tried  by  jury  or  not.  If 
it  be  competent  for  the  legislature  thus  to  do,  it  may  invest  any  cor- 
poration in  any  place  with  the  right  of  legislation.  No  authority 
could  constitutionally  divest  the  defendant's  right  to  a  trial  by  jury 
but  the  legislature  itself.  The  19th  section  is  then  plainly  unconsti- 
tutional. 

These  courts  are  not  inferior.  I  ask  if  this  court  has  the  right  of 
visitation;  to  correct  their  errors,  to  fine  and  imprison  their  judges, 
&c.,  which  constitutes,  in  the  meaning  of  the  term,  a  superior  and 
inferior  court. 

The  gentleman  was  driven  to  admit  that  this  grant  was  conditional. 
This  admits  the  whole  subject.  The  grant  of  such  a  power  is  un- 
constitutional. Can't  be  possible  that  the  convention  meant  to  give 
the  legislature  the  power  to  give  to  a  corporation  the  conditional 
power  of  taking  away  jury  trials  and  indictments  or  not,  at  their 
pleasure. 

It  has  been  attempted  to  assimilate  this  to  the  case  in  Cranch. 
But  that  was  a  case  merely  providing  a  rule  of  evidence  to  the  pub- 
lic, of  certain  acts  upon  which  congress  had  declared  that  a  law  should 
cease  to  exist. 

Curia  adv.  vult. 

The  following  opinion  was  drawn  up,  but  not  pronounced.  A  ma- 
jority of  the  court  were  not  prepared  at  this  time,  and  did  not  think 
it  necessary  to  express  their  opinions  at  large,  on  some  of  the  points 
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raised  in  the  argument.  The  court  merely  decided,  that  the  Mayor's 
Court  of  the  city  of  Wilmington  has  jurisdiction  to  try  the  offence  of 
assault  and  battery.  It  was  not  even  necessary  to  decide  in  this 
case,  that  the  court  could  try  such  cases  without  the  intervention  of 
a  jury,  as  it  appeared  from  the  record,  that  the  plaintiff  in  error  had 
submitted  himself  to  that  mode  of  trial. 

It  was  understood  to  be  the  opinion  of  all  the  court : — 

Ist,  That  the  legislature  has  the  power  to  establish  from  time  to 
time  other  courts  than  those  mentioned  in  the  1st.  section  of  the  6th 
Art.  of  the  constitution. 

2d.  That  the  legislature  has  the  power  to  take  away  any  of  the 
criminal  jurisdiction  conferred  by  act  of  assembly  on  the  Court  of 
General  Sessions  of  the  Peace,     (a.) 

3d.  They  inclined  to  the  opinion  that  in  the  creation  of  other  courts 
such  as  are  contemplated  by  the  first  section  of  the  sixth  article,  the 
legislature  have  the  powpr  to  transfer  this  jurisdiction  to  such  courts. 

4th.  That  in  the  creation  of  inferior  courts  under  the  fifteenth  sec- 
tion, the  jurisdiction  of  such  courts  is  necessarily  confined  to  the  of- 
fences therein  mentioned. 

5th.  That  the  Mayor's  Court  of  the  city  of  Wilmington,  being  the 
court  of  a  corporation,  is  necessarily  an  inferior  court. 

6th.  That,  therefore,  the  Mayor's  Court  has  no  jurisdiction  of  larce- 
nies, riots,  routs,  unlawful  assemblies,  and  the  other  offences  mention- 
ed in  the  seventeenth  section  of  the  charter,  and  not  mentioned  in  the 
fifteenth  section  of  the  sixth  article  of  the  constitution. 

On  these  points,  the  other  judges  were  understood  to  concur  gene- 
rally, in  the  views  presented  by  the  following  opinion  of 

Haerington,  Justice: 

The  errors  assigned  in  this  case  present  the  question,  whether  "  the 
Mayor's  Court  of  the  city  of  Wilmington,"  has  jurisdiction  under  the 
constitution  and  laws  of  this  state,  to  inquire  of,  try  and  determine, 
by  information,  and  without  a  jury,  the  offence  of  assault  and  battery, 
committed  within  the  city  limits. 

The  origin  of  the  Mayor's  Court,  under  that  name,  and  with  the 


(n.)  The  same  point  was  iniled  in  the  Court  of  General  Sessions  at 
this  terrr,  in  The  State  vs.  John  Lynch,  which  was  an  indictment  for 
retailing  goods  without  license,  in  the  city  of  Wilmington.  The  defend- 
ant pleaded  to  the  jurisdiction  of  this  court;  and  the  court  decided 
that  its  jurisdiction  was  taken  away  by  the  seventeenth  section  of  the 
city  charter  (8  Del.  Laws  102.) 

Whether  this  jurisdiction  has  been  transferred  to  the  Mayor's  Court; 
Quere  ? 
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powers  claimed  for  it  in  this  case,  is  admitted  to  be  under  an  act  of 
assembly  entitled  "  a  supplement  to  the  act  entitled  an  act  to  alter 
and  re-establish  the  charter  of  the  borough  of  Wilmington,"  pas- 
sed at  Dover,  January  18,  1832,  (8  vol.  97.)  For  though  it  is  con- 
tended that  the  franchise  of  holding  a  court  existed  in  the  corpora- 
tion of  the  borough  of  Wilmington,  under  its  charter  of  1773,  and 
before  the  constitution  either  of  1831,  1792  or  1776,  it  is  admitted 
that  this  franchise  was  but  the  power  to  appoint  certain  officers  cal- 
led burgesses,  whose  judicial  functions  extended  only  to  the  discharge 
of  those  duties  within  the  borough,  "  which  justices  of  the  peace  for 
the  county  of  New  Castle  could  lawfully  do."  Admitting  that  this 
franchise  existed  before,  and  has  not  been  in  any  manner  affected  by, 
the  constitutions  since  adopted,  it  certainly  does  not  vest  the  power 
now  claimed  by  the  corporation  of  the  city  of  Wilmington,  and  can- 
not, in  itself,  be  relied  on  as  authorizing  a  court  composed  of  very 
different  officers,  to  wit :  a  "  mayor,  alderman,  and  president  of  the 
city  council,"  and  exercising  more  general  jurisdiction  than  that 
which  belongs  to  justices  of  the  peace  for  the  county  of  New  Castle. 
Resorting,  therefore,  to  the  act  of  1832,  as  the  origin  of  this  court, 
as  at  present  organized,  and  with  the  jurisdiction  and  powers  now 
claimed  for  it,  I  shall  inquire  — 

1st.  Whether  it  was  competent  to  the  legislature  to  found  this 
court  upon,  and  by  way  of  extension  or  enlargement  of,  an  ancient 
franchise  existing  in  the  corporation;  and, 

2d.  Whether,  under  the  constitution,  it  was  competent  to  the  legis- 
lature to  create  a  court  with  the  jurisdiction  and  powers  of  the 
Mayor's  Court  for  the  city  of  Wilmington,  and  with  authority  to 
exercise  those  powers  within  its  jurisdiction  in  the  manner  and  form 
adopted  in  the  present  case. 

It  is  conceded  that  the  subject  of  the  grant,  in  this  case,  is  judicial 
power.  Whether  granted  as  a  franchise,  or  otherwise,  the  Mayor's 
Court  for  the  city  of  Wilmington  is  a  court;  its  officers,  whether 
officers  of  the  state  or  of  the  corporation,  are  judicial  officers,  and 
the  exercise  of  their  proper  functions  is  an  exercise  of  judicial  power. 

The  6th  article  of  the  amended  constitution  of  the  state,  vests  the 
judicial  power  of  this  state  in  a  Court  of  Errors  and  Appeals,  a  Su- 
perior Court,  a  Court  of  Chancery,  an  Orphans'  Court,  a  Court  of 
Oyer  and  Terminer,  a  Court  of  General  Sessions  of  the  Peace  and 
Gaol  Delivery,  a  Eegister's  Court,  justices  of  the  peace,  and  such 
other  courts  as  the  general  assembly,  with  the  concurrence  of  two- 
thirds  of  all  the  members  of  both  houses,  shall  from  time  to  time  es- 
tablish. 

By  the  11th  section,  the  jurisdiction  of  the  Court  of  General  Ses- 
sions of  the  Peace  is    (with  the  n+her  courts,)    made  "co-extensive 
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with  the  state ; "  but  by  the  12th  section,  power  is  given  to  the  legis- 
lature to  repeal  or  alter  any  act  of  the  general  assembly  giving  ju- 
risdiction to  that  court,  in  any  matter.  The  subject  matter  of  the 
jurisdiction  of  the  Court  of  General  Sessions  of  the  Peace,  not  be- 
ing the  subject  of  constitutional  provision  except  by  reference  to 
"  the  jurisdiction  and  powers  heretofore  vested  by  the  laws  of  this 
state  in  the  Court  of  General  Quarter  Sessions  of  the  Peace,"  is 
entirely  derived  from  acts  of  the  general  assembly ;  it  follows,  there- 
fore, that  the  legislature  have  the  power  to  take  away  from  this 
court,  not  only  its  jurisdiction  over  assaults  and  batteries,  but  to  de- 
prive it  of  any  or  all  the  subjects  now  embraced  within  its  jurisdiction. 

If  the  constitution  had  rested  here,  with  the  declared  right  in  the 
general  assembly  (two-thirds  of  the  members  of  both  houses  con- 
curring) to  "  establish  other  courts,"  and  the  express  power  to  take 
away  from  the  Court  of  General  Sessions  of  the  Peace,  the  jurisdic- 
tion of  any  offences  cognizable  before  it,  the  argument  would  have 
been  very  strong  that  claimed  for  the  legislature  the  power  to  trans- 
fer to  such  other  courts  as  might  be  established,  any  or  all  of  the 
jurisdiction  that  might  be  so  taken  away  from  this  court. 

But  although  this  argument  is  confirmed  by  the  15th  section,  in 
relation  to  assaults  and  batteries,  and  the  class  of  cases  there  enume- 
rated, an  implied  restriction  is  imposed  on  the  grant  of  jurisdiction 
to  any  other  courts  which  may  be  established  by  the  legislative  power ; 
a  restriction  which,  if  it  do  not  embrace  the  case  of  the  plaintiff  in 
error,  is  necessary  to  be  kept  in  view,  as  it  is  directly  violated  in  the 
17th  and  18th  sections  of  the  city  charter,  which  sections,  with  the 
19th,  organize  the  Mayor's  Court,  and  give  it  all  its  powers. 

The  restriction  to  which  I  refer  is  necessarily  implied  from  the 
grant  of  power  contained  in  section  15.  "  The  general  assembly 
may  by  law  give  to  any  inferior  courts,  by  them  to  be  established, 
or  tc  one  or  more  justices  of  the  peace,  jurisdiction  of  the  criminal 
matters  following,  that  is  to  say:  assaults  and  batteries,  keeping 
without  license  a  public  house  of  entertainment,"  &c.  &c.  &c.,  specify- 
ing by  name  the  offences,  and  all  the  offences,  which  could  be  made 
cognizable  before  such  inferior  courts,  as  two-thirds  of  the  general 
assembly  might  from  time  to  time  establish. 

My  construction  of  the  constitution,  therefore,  is,  in  reference  to 
the  power  of  the  legislature  to  create  other  courts,  to  invest  them 
with  criminal  jurisdiction  now  belonging  to  the  Court  of  General 
Sessions  of  the  Peace,  either  concurrent  with  that  court  or  exclu- 
sive; and  to  take  from  that  court  any  portion  or  all  of  its  criminal 
jurisdiction. 
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1st.  That  the  legislature  may  establish  other  courts,  and  give  them 
criminal  jurisdiction,  either  concurrent  with  our  present  criminal 
courts  or  in  exclusion  of  their  jurisdiction. 

2d.  That  in  the  establishment  of  inferior  courts,  under  the  15th 
section  of  the  6th  article  of  the  amended  constitution,  their  jurisdic- 
tion must  be  limited  to  the  offences  enumerated  in  the  said  section: 
and, 

3d.  That  though  the  legislature  may  repeal  any  law  giving  crim- 
inal jurisdiction  to  the  Court  of  General  Sessions  of  the  Peace,  and 
thus  in  effect  abolish  the  cognizance  of  the  offences  comprized  in 
such  law,  they  cannot  transfer  the  jurisdiction  of  such  offences  to 
any  inferior  courts  to  be  established  by  them,  except  as  before  stated 
in  regard  to  the  class  of  cases  mentioned  in  the  15th  section. 

The  17th  section  of  the  Wilmington  charter  establishes  a  Mayor's 
Court,  and  gives  it  jurisdiction  over  "  all  larcenies,  assaults  and  bat- 
teries, riots,  routs,  and  unlawful  assemblies,  nuisances,  and  other  of- 
fences" committed  within  the  city,  "and  to  punish  all  persons  who 
shall  be  convicted  of  the  same  offences,  or  any  of  them,  agreeably 
to  the  laws  of  this  state ; "  and  to  try  and  determine  all  offences  com- 
mitted within  the  said  city  against  any  of  the  laws,  ordinances,  regu- 
lations or  constitutions  of  the  said  city;  to  impose  fines  on  jurymen, 
take  recognizances  of  bail  and  the  peace,  &c.,  &c. ;  and  expressly 
excludes  the  jurisdiction  of  the  Court  of  General  Sessions  of  the 
Peace  over  any  of  the  matters  thus  made  cognizable  in  the  Mayor's 
Court. 

The  18th  section  gives  to  the  Mayor's  Court  the  powers  of  a 
superior  court  in  the  very  words  in  which  that  power  is  conferred  on 
the  late  Supreme  Court  and  the  present  Superior  Court;  to  examine, 
correct,  and  punish  the  contempts,  omissions,  neglects,  favors,  cor- 
ruptions and  defaults  of  justices  of  the  peace,  sheriffs,  coroners,  clerks 
or  other  officers,  without  restriction  or  limitation. 

Neither  larcenies,  riots,  routs,  nor  unlawful  assemblies,  are  included 
within  the  class  of  offences,  which,  by  the  15th  section  of  the  6th 
article  of  the  amended  constitution,  the  legislature  are  authorised  to 
assign  to  inferior  courts  by  them  to  be  established;  and  if  the  term 
"  other  offences,"  mentioned  in  the  act,  is  not  to  be  restrained  to 
offences  inferior  in  grade  to  thos3  already  enumerated,  there  is  no 
limit  to  the  jurisdiction  of  the  Mayor's  Court  over  offences  committed 
within  the  city.  Nor  can  it  be  believed  that  the  convention  in- 
tended to  give  to  the  legislature  the  power  to  devolve  on  an  "  in- 
ferior court " —  upon  even  the  agents  of  a  corporation,  as  it  is  con- 
tended these  officers  of  the  Mayor's  court  are  —  the  highest  powers 
of  a  superior  court,  to  wit:  of  visitation  and  correction  of  errors; 
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the  power  to  examine,  correct  and  punish  the  contempts,  omis- 
sions, neglects,  favors,  corruptions  and  defaults  of  other  courts  and 
officers  —  courts  and  officers  created  by  and  deriving  their  existence 
from  the  constitution  itself.  Yet  such  powers  are  conferred  on  the 
Mayor's  Court  by  the  18th  section  of  the  city  charter. 

I  think  I  risk  nothing  in  saying  that  this  grant  of  power  is  uncon- 
stitutional and  void.  It  is  not  embraced  within  the  letter  of  the  con- 
stitution ;  it  is  not  contemplated  by  its  spirit  or  intent ;  it  is  not  neces- 
sary or  useful  in  reference  to  the  objects  for  which  the  door  was 
left  open  for  the  establishment  of  other  and  inferior  courts;  it  is 
plainly  inconsistent  with  the  idea  of  an  inferior  court  to  place  in  the 
hands  of  a  tribunal  claiming  to  be  merely  a  corporation  franchise, 
exercising  its  functions  through  corporation  agents,  not  selected  by 
nor  responsible  to  the  public  at  large;  powers  and  jurisdiction  equal 
to  and  exclusive  of  the  highest  judicial  tribunals  of  the  state,  and 
superior  to  courts  and  officers  deriving  authority  immediately  from 
the  constitution  itself. 

But  while  I  conclude  that  it  was  not  within  the  constitutional 
competency  of  the  general  assembly,  to  give  to  the  Mayor's  Court 
jurisdiction  of  many  of  the  offences  mentioned  in  the  17th  section  of 
the  city  charter,  nor  to  confer  upon  it  the  powers  mentioned  in  the 
18th,  I  am  equally  clear  that  the  legislature  were  authorized  to  give 
to  that  court  the  power  and  authority  contained  in  the  19th  section, 
(and  which  embraces  the  present  case,)  providr>d  that  neither  the 
organization  of  the  court  nor  the  discretion  given  to  the  city  council, 
to  dispense  with  trial  by  jury,  shall  have  vitiated  the  grani.  And 
this  brings  me  to  inquire. 

Ist.  Whether  the  legislature  could  bestow  upon  a  corporation  the 
franchise  of  holding  a  Mayor's  Court,  either  originally  or  by  way  of 
enlargement  or  extension  of  an  ancient  franchise  of  a  similar  char- 
acter, and  including  by  consequence,  the  right  to  appoint  the  officers 
of  such  court. 

2d.  Whether  they  could  vest  in  the  Mayor's  Court  the  power  to 
try  the  offences  enumerated  in  the  15th  section  of  the  6th  article  of 
the  amended  constitution,  "  with  or  without  trial  by  petit  jury,  ns 
should  be  provided  by  the  ordinances  of  the  city." 

A  public  corporation  may,  at  common  law,  enjoy  the  franchise  of 
holding  a  court.  Thus,  1  Inst.  114,  4  Inst.  87,  224,  "  a  mayor  or 
bailiff  of  a  town  may  have  liberty  to  keep  courts,  and  hold  pleas  in 
a  certain  place,  according  to  the  course  of  the  common  law:  and 
power  to  draw  causes  out  of  the  king's  courts  by  an  exclusive  ju- 
risdiction." Jac.  Law  Die,  tit.  Franchise.  And  such  a  franchise 
existed  in  this  corporation  before  the  constitution,     I  speak  of  the 
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character  of  the  franchise,  not  of  its  extent  or  degree.  The  corpo- 
ration of  Wilmington  enjoyed  by  patent,  dated  in  1739,  the  right  to 
elect  two  burgesses  and  six  assistants,  with  a  high  constable  and 
town  clerk,  which  burgesses  by  the  same  patent,  and  also  by  the  act 
of  1772,  were  invested  with  all  the  judicial  powers,  within  the  cor- 
poration limits,  of  justices  of  the  peace  within  the  county.  The 
franchise,  therefore,  of  holding  courts  co-extensive  with  the  powers 
and  jurisdiction  of  justices'  courts,  by  officers  of  their  own  appoint- 
ment, existed  in  this  corporation  before  the  constitution;  has  been 
confirmed  by  subsequent  laws,  and  is  expressly  saved  by  the  8th  sec- 
tion of  the  7th  article  of  the  amended  constitution.  "  The  rights, 
privileges,  immunities,  and  estates  of  religious  societies,  and  corporate 
bodies,  shall  remain  as  if  the  constitution  of  this  state  had  not  been 
altered." 

If  such  a  franchise  existed  in  this  corporation  before  the  amended 
constitution,  and  indeed  under  it,  because  recognized  and  confirmed 
by  that  instrument,  could  the  legislature  enlarge  the  franchise  and 
extend  its  jurisdiction  by  increasing  the  powers  of  the  corporate 
officers?  If  it  could,  the  objection  to  the  mode  of  appointing  these 
officers  will  no  longer  hold;  nor  will  that  constitutional  provision  be 
violated  which  provides  that  the  governor  shall  appoint  all  officers 
whose  offices  are  established  by  the  constitution,  or  shall  be  estab- 
lished by  law,  and  whose  appointments  are  not  therein  otherwise 
provided  for.  For  these  are  not  officers,  either  of  the  state  or 
county,  but  of  the  corporation;  and,  though  it  should  be  conceded 
that  the  court,  as  a  Mayor's  Court,  under  its  enlarged  jurisdiction 
and  new  name,  is  established  by  the  act  of  1832,  it  is  only  by  the 
increase  of  powers  of  officers  existing  before  the  constitution,  and 
whose  appointments  are  therein  otherwise  provided  for,  to  wit:  by 
the  saving  of  the  right  to  the  corporation  of  Wilmington  to  elect  its 
own  officers. 

I  can  see  nothing  in  the  constitution  to  prevent  the  legislature, 
which,  according  to  the  15th  section,  "  may  by  law  give  to  any  in- 
ferior courts  by  them  to  be  established,  or  to  one  or  more  justices  of 
the  peace,  jurisdiction  of  the  criminal  matters  "  therein  enumerated, 
from  giving  this  jurisdiction  to  officers  of  the  corporation  of  Wil- 
mington, which,  from  time  immemorial  were,  as  to  all  matters 
arising  wtthin  the  corporation  limits,  justices  of  the  peace.  The 
argument  would  be  strong  if  confined  to  the  15th  section,  and  founded 
on  the  right  of  the  legislature  to  enlarge  the  powers  of  these 
corporate  officers  as  justices  of  the  peace.  It  would  certainly  be 
within  the  spirit,  if  not  within  the  letter  of  that  section;  but  it  is,  in 
my  view,  strengthened  and  established  by  reference  to  the  Ist  section. 
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which  authorizes  the  vesting  of  judicial  power  "  in  such  other  courts 
as  the  general  assembly,  with  the  concurrence  of  two-thirds  of  all 
the  members  of  both  houses,  shall  from  time  to  time  establish,"  If 
the  legislature  could  originally  vest  judicial  power  as  a  franchise  in 
this  corporation,  they  have  the  right  to  enlarge  and  increase  it  to 
any  extent  not  prohibited  by  the  constitution;  and  they  were  au- 
thorised to  select  this  corporation  court,  and  bestown  upon  it  all  the 
jurisdiction  that  they  could  confer  on  any  other  inferior  court  of  their 
creation.  Having  selected  it,  and  established  it  as  a  court,  with 
enlarged  powers,  the  appointment  of  its  officers  remains  as  hereto- 
fore in  the  corporation,  and  cannot  be  taken  from  it  without  vio- 
lating its  ancient  franchise. 

This  point  might,  perhaps,  have  been  avoided,  by  adopting  the  po- 
sition taken  in  behalf  of  the  defendant  in  error,  that  it  is  not  compe- 
tent for  the  court,  on  this  writ  of  error,  or  otherwise  than  by  quo 
warranto,  to  inquire  into  the  mode  of  appointing  the  judges  of  the 
Mayor's  Court;  but  the  question  must  soon  arise  in  such  a  shape  that 
it  may  not  be  avoided,  as  there  are  several  other  cases  remaining  on 
the  docket,  in  which  the  proceedings  of  that  court  are  to  be  tested 
by  the  constitution.  I  have  thought  proper,  therefore,  at  this  time 
to  meet  the  question ;  and  I  think  it  of  great  consequence  that  the  pub- 
lic should  know,  at  once,  what  is  the  opinion  of  this  court  on  these 
constitutional  questions. 

I  hold,  that  the  Mayor's  Court  for  the  city  of  Wilmington,  is  a 
court  legally  organized  in  conformity  with  the  constitution,  having 
jurisdiction  within  the  city  limits,  over  the  criminal  offences  enumer- 
ated in  the  15th  section  of  the  6th  article  of  the  amended  constitu- 
tion; and  also  of  the  offences  against  city  regulations,  enumerated  in 
the  17th  section  of  the  city  charter;  but  that  it  has  not  the  jurisdic- 
tion claimed  for  it  in  the  said  17th  section,  over  all  larcenies,  riots, 
routs  and  unlawful  assemblies  and  "  other  offences  "  against  the  laws 
of  this  state ;  nor  has  it  the  full  power  and  authority  of  this  court,  to 
examine,  correct  and  punish  the  contempts,  omissions,  neglects,  fav- 
ors, corruptions  and  defaults,  of  all  or  any  of  the  justices  of  the  peace, 
sheriffs,  coroners,  clerks  or  other  officers;  though  the  18th  section  of 
the  charter  does  assume  to  give  it  these  powers. 

There  remains  one  question  for  consideration,  and  that  is,  whether 
the  Mayor's  Court,  in  the  exercise  of  that  jurisdiction  which  does  be- 
long to  it,  may  proceed,  in  virtue  of  an  ordinance  of  the  city  council, 
upon  information,  and  without  trial  by  a  petit  jury. 

It  is  admitted,  that  an  ordinance  of  the  city  council,  directed  the 
proceedings  in  the  Mayor's  Court  in  these  cases  to  be  "  upon  infor- 
mation filed  by  the  prosecuting  officer  for  said  court,  and  without 
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trial  by  petit  jury ;  "  and  that  this  ordinance  was  passed  in  pursuance 
of  the  19th  section  of  the  city  charter,  which  authorizes  the  Mayor^a 
Court  to  try  all  those  criminal  matters  enumerated  in  the  15th  sec- 
tion of  the  6th  article  of  the  amended  constitution  "  without  indict- 
ment by  grand  jury,  and  with  or  without  trial  by  petit  jury,  as  shall 
be  provided  by  the  ordinances  of  the  said  city :  " —  but  it  is  contended 
that  the  legislature  had  no  right  thus  to  authorize  the  city  councils  to 
take  away  the  trial  by  jury;  in  short,  that  the  law  conferring  that 
power  is  unconstitutional. 

By  the  15th  section  of  the  6th  article  of  the  amended  constitution, 
it  is  provided,  in  reference  to  these  inferior  courts,  that  "  the  gen- 
eral assembly  may  by  law,  regulate  this  jurisdiction  and  provide  that 
the  proceedings  shall  be  with  or  without  indictment  by  grand  jury, 
or  trial  by  petit  jury;  and  may  grant  or  deny  the  privilege  of  appeal 
to  the  Court  of  General  Sessions  of  the  Peace. 

It  is  conceded  that  this  provision  gives  to  the  legislature  the  power 
to  take  away  the  trial  by  jury,  in  cases  before  the  Mayor's  Court; 
but  it  is  said  that  the  act  of  1832,  is  not  a  valid  execution  of  this 
power,  inasmuch  as  the  legislature  have  not  by  that  ac^  directed  the 
trial  to  be  without  jury,  but  left  it  to  the  city  councils  to  determine 
whether  such  trials  shall  or  shall  not  be  by  jury. 

I  confess  myself  unable  to  appreciate  the  argument  which  denies 
to  the  legislature  the  right  to  pass  a  conditional  law,  in  a  matter  over 
which  they  have  the  absolute  power  of  legislation.  So  long  as  the 
mathematical  axiom,  that  the  greater  includes  the  less,  remains  to  be 
true,  it  does  appear  to  me  that  the  power  to  say  definitely,  that  all 
trials  in  the  Mayor's  Court  shall  be  without  jury,  includes  the  power 
to  say  that  such  trials  shall  be  without  jury,  if  the  people  of  the  city, 
through  their  proper  organs,  the  city  councils,  shall  so  will  it.  Is  this 
a  delegation  of  legislative  discretion?  Not  at  all.  The  legislature 
act  on  the  subject.  They  declare  that  the  proceedings  shall  be  with- 
out trial  by  jury,  only  in  one  event;  and  on  the  passing  of  an  ordi- 
nance, the  will  of  the  legislature  is  as  fully  expressed  against  a  trial 
by  jury  in  these  cases,  as  if  they  had  directed  the  trial  to  be  without 
jury  at  the  first,  and  without  waiting  for  the  ordinance.  The  condi- 
tion is  in  favor  of  the  trial  by  jury.  It  leaves  the  corporation  at  lib- 
erty to  apply  that  mode  of  trial  to  such  cases  as  they  may  copsider  it 
expedient  to  extend  it  to ;  in  all  other  cases,  the  legislature  provide  and 
authorize  the  proceedings  to  be  without  jury.  Nor  is  this  mode  of 
legislation  uncommon.  Numberless  instances  might  be  collected  from 
our  statute  book.  I  refer  to  but  one,  which  is  so  directly  in  point,  and 
affords  in  itself  so  many  instances  of  the  application  of  this  discre- 
tionary or  conditional  legislation,  that  its  force  as  a  precedent  can- 
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not  but  be  felt.  The  supplement  to  the  act  for  the  establishment  of 
free  schools,  authorizes  a  tax  to  be  levied  and  raised  in  each  school 
district;  but  the  5th  section  provides  that  no  such  tax  shall  be  levied 
in  any  school  district  "  without  the  express  will  and  consent  of  a  ma- 
jority of  the  school  voters  in  such  district,  such  majority  to  be  ascer- 
tained by  ballot."  Here  is  an  instance  of  conditional  legislation,  on 
that  important  subject  of  taxation;  and  we  know  that  in  practice  the 
result  has  been,  to  make  this  law  operative  as  a  taxing  law  in  some 
districts  and  inoperative  in  others,  and  variable  at  different  periods- 
in  the  same  district.  It  proceeds  on  the  principle,  that  the  legislature 
having  the  power  of  taxing  absolutely,  may  exercise  that  power  con- 
ditionally, and  make  their  legislation  depend  on  the  will  of  those  im- 
mediately affected  by  it;  providing  at  the  same  time  a  certain  rule 
of  evidence  of  that  will.  So  in  the  case  before  us,  the  legislature  hav- 
ing the  power  to  dispense  with  trial  by  jury  in  certain  cases  abso- 
lutely, have  done  so  conditionally,  provided  that  the  people  of  Wil- 
mington, who  are  to  be  affected  by  it,  shall  choose  that  mode  of  pro- 
ceeding, and  the  evidence  of  their  chott3e  is  the  ordinance  of  their 
city  council. 

This  view  is  strengthened  by  the  case  cited  from  7  Cranch,  382,. 
Cargo  of  brig  Aurora  vs.  The  United  States.  The  Supreme  Court  did 
certainly  decide  in  that  case,  "  that  the  legislature  may  make  the  re- 
vival of  an  act,  and  of  a  highly  penal  act  too,  depend  on  a  future 
event;  and  direct  that  event  to  be  made  known  by  proclamation."^ 
For  though  the  counsel  in  support  of  the  law,  in  answer  to  the  argu- 
ment on  the  other  side,  that  this  was  a  transfer  of  legislative  power 
to  the  president,  did  suggest  that  the  law  merely  prescribed  a  rule  of 
evidence  of  a  fact,  the  court  took  refuge  under  no  such  idea,  but  said 
"  we  can  see  no  sufficient  reason  why  the  legislature  should  not  ex- 
ercise its  discretion  in  reviving  the  act  of  March  1st  1809,  either  ex- 
pressly or  conditionally,  as  their  judgment  should  direct."  The  Su- 
preme Court,  therefore,  has  decided  that  a  conditional  law,  depend- 
ant for  its  existence  on  the  act  of  another  person  or  body  than  the 
legislature  itself,  is  a  constitutional  law.  And  that  is  the  case  be- 
fore us. 

On  the  whole,  I  see  no  error  in  this  record,  and  I  am  of  opinion 
that  the  judgment  of  the  Mayor's  court  ought  to  be  affirmed,  with 
costs. 

Head,  jr.,  for  plaintiff. 

R.  H.  Bayard,  for  defendant  in  error. 


COURT  OF  ERRORS  AJSD  APPEALS 
JUNE  TERM, 

1836.  («) 


JOHN  GRAHAM,  Adm'r  of  JOHN  TRAVERSE,  deceased,  defend- 
ant below,  plaintiff  in  error  vs.  JOHN  CAIN,  an  infant,  &c.,  by 
WILLIAM  SIPPLE,  his  guardian,  plaintiff  below,  defendant  in 
error. 

The  act  of  limitation  cannot  be  pleaded  to  an  action  brought  by  an  infant,  and 

where  the  infancy  appears  on  the  record. 
If  the  defendant  would  deny  the  infancy,  he  must  plead  in  abatement. 

Writ  of  error  to  the  Superior  Court  for  Kent  county. 

Coram  Johns  Jr.,  Chancellor,  Harrington,  and  Layton,  Justices 
of  the  Superior  Court. 

This  was  an  action  of  debt  on  a  guardian  bond.  The  narr.  com- 
menced in  the  usual  form :  "  And,  thereupon,  the  said  John  Cain,  by 
William  Sipple,  who  is  admitted  by  the  court  here  to  prosecute  for 
the  said  John  Cain,  who  is  an  infant  within  the  age  of  twenty-one 
years,  as  the  guardian  of  the  said  John  Cain,  complains,  for  that,- 
whereas,"  &c.  &c.,  setting  out  the  guardian  bond  of  John  Traverse 
as  guardian  of  the  plaintiff,  and  assigning  breaches  thereon.  A  rule 
was  laid  on  the  defendant  to  plead  by  the  second  rule  day  in  vaca* 
tion.  The  defendant  pleaded  non  est  factum,  payment,  discount,  and 
the  act  of  limitations ;  and  rule  on  plaintiff  to  reply  by  the  third  rule 
day  in  vacation,  or  judgment  of  non  pros.  Replications  were  entered 
generally,  and  issues  taken  on  all  the  pleas  except  the  plea  of  the 
statute  of  limitation,  and  as  to  that  the  plaintiff  replied,  infancy. 
In  this  state  of  the  pleadings  the  jury  was  sworn,  and  the  plaintiff 
below  had  a  verdict,  and  judgment  of  assets  nisi. 

The  errors  assigned  were : 

1st.  "  For  that  the  said  plea  of  the  act  of  limitation  in  the  said 

(a)  Memorandum. —  In  the  vacation  to  wit:  on  the  25th  of  May  1836, 
the  Hon.  Peter  Robinson,  associate  judge  of  the  Superior  Court  died, 
the  day  after  his  return  from  the  court  at  New  Castle.  The  Hon.  Caleb 
S.  Layton,  of  Sussex,  was  annointed  to  the  vacancy  occasioned  by  Judge 
Robinson's  death,  and  took  his  seat  at  the  present  term. 

VOL.  II.  13 
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cause  above  pleaded,  never  proceeded  to  any  issue,  nor  was  any 
issue  formed  or  joined  thereon  between  the  said  parties;  and  because 
that  no  issue  was  ever  joined  or  formed  on  the  said  replication  of 
infancy  in  the  said  cause,  replied  to  the  said  plea  of  the  statute  of 
limitations;  nevertheless  the  said  cause  proceeded,  and  went  to  trial 
before  the  said  jury  upon  the  issues  joined  in  the  cause,  and  the  said 
jury  rendered  the  said  verdict  therein  in  manner  aforesaid,  and  final 
judgment  was  rendered  thereon  in  said  case. 

2d.  For  that  final  judgment  was  rendered  in  said  cause,  whereas 
the  said  cause,  or  at  least  a  part  of  the  said  cause,  and  a  part  of  the 
pleas  therein  were  not  put  at  issue. 

3d.  For  that  no  issue  was  or  has  been  joined  on  the  said  plea  of 
the  act  of  limitations. 

4th.  For  that  no  issue  was  made  up  or  formed,  or  joined  on  the 
said  replication  of  infancy. 

5th.  For  that  said  judgment  was  final  in  the  said  cause."' 

Frame,  for  plaintiff  in  error: 

The  simple  question  before  the  court  is,  whether  a  trial  of  a  cause 
without  issue  joined  on  a  distinct  plea,  presenting  substantive  matter 
of  defence,  is  good.  The  replication  of  infancy  to  the  plea  of  the 
statute,  admits  of  a  great  variety  of  answers,  but  none  has  been 
made  to  this.  The  jury  could  not  decide  any  thing  but  what  was 
presented  to  them  by  the  issues  in  the  cause ;  non  constat,  therefore, 
even  after  verdict,  that  this  cause  of  action  was  not  barred  by  lapse 
of  time.  The  court  cannot  do  otherwise,  therefore,  than  reverse, 
and  remand  the  cause  with  a  view  to  re-trial  on  all  the  pleas. 

J.  M.  Clayton,  for  defendant  in  error: 

The  plaintiff  replied  to  all  the  pleas  pleaded  by  defendant,  includ- 
ing that  of  the  act  of  limitations;  he,  therefore^  did  all  that  was  in- 
cumbent on  him  towards  forming  the  issues  on  all  the  pleas.  The 
defendant  made  up  the  issue  on  all  the  pleas  but  the  last,  and  went 
to  trial.  Tt  was  for  him  to  carry  on  the  pleadings  as  to  this  branch 
of  the  defence  if  he  chose;  the  plaintiff  had  answered  his  plea  by  a 
replication  of  infancy,  without  noticing  which  he  joined  issue  on  the 
other  points,  and  went  down  to  trial.  Shall  he  now  be  nermitted  to 
take  advantage  of  his  own  wrong,  and  escape  the  consequences  of  a 
verdict  against  him  by  neglecting  to  raise  an  issue  on  his  plea  of  the 
statute?  By  the  rules,  a  day  is  given  after  replication  for  the  de- 
fendant to  rejoin,  and  if  the  rejoinder  be  not  entered  on  the  rule  day, 
it  is  the  duty  of  the  prothonotary  to  enter  judgment.  This  court 
will,  therefore,  consider  as  done  that  which  its  officer  ought  to  have 
done  —  hold  the  verdict  and  judgment  good  as  to  the  issues  joined  — 
and  consider  judgment  as  signed  for  want  of  a  rejoinder  to  the  re- 
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plication,  to  the  plea  of  the  statute.  And,  at  most,  if  the  court  should 
be  of  opinion  that  the  verdict  and  judgment  below  can't  stand  for 
want  of  proper  issues,  they  will  not  send  the  cause  back  for  trial  again 
of  all  the  issues,  but  only  of  the  plea  of  the  statute. 

Bates,  for  defendant  in  error : 

The  fact  is,  that  this  issue  was  tried  below,  all  parties  supposing  it 
to  have  been  in  fact,  made  up  on  the  record.  But  the  record  does 
not  show  it,  and  we  are  to  inquire  whether  this  is  fatal,  or  may  it  be 
amended.  Perhaps  the  most  regular  course  would  be  to  move  for 
leave  to  amend  the  record  in  conformity  with  the  fact;  or,  if  it  be 
insisted  that  there  is  here  nothing  to  amend  by,  suggest  diminution 
and  make  the  application  in  the  court  below. 

But  we  think  the  defect  in  the  record  is  not  fatal.  Whose  fault 
was  it  that  an  issue  was  not  made  up  on  this  plea  ?  The  defendants. 
Shall  he  then  be  permitted  to  take  advantage  of  his  own  wrong.  If 
he  knew  the  fact  that  the  issue  was  not  entered,  when  he  went  to 
trial  and  produced  testimony  on  that  very  issue,  he  should  not  now 
be  permitted  to  take  advantage  of  the  omission;  if  he  was  not  aware 
of  it,  it  only  shows  that  all  parties  acted  on  the  common  error. 

Again :  there  needed  no  rejoinder  to  make  the  issue ;  a  similiter 
would  have  done  it;  and  it  was  the  duty  of  the  clerk  to  add  the  simi- 
liter; and  if  omitted,  will  be  entered  at  any  time  by  the  court.  1 
Chitty  PI.  587.  A  similiter  may  be  entered  after  verdict.  5  Taunt. 
164.  When  a  party  had  gone  down  to  trial  without  a  traverse,  the 
court  permitted  the  traverse  to  be  added  afterwards.  8  Del.  Laws 
43.  After  judgment,  the  court  may  make  any  amendment  tending 
to  produce  justice.  4  Bos.  &  Pul.  28;  Grundy  vs.  Mell;  2  Saund. 
Rep.  319,  n.  6.;  Cowp.  407;  3  Term.  Rep.  659;  7  Ih.  474;  1  StarJc. 
Ev.  323 ;  2  Tidd  829 ;  1  Chitty  648,  650 ;  3  Hen.  &  Mumf.  388.  And 
the  court  will  regard  the  settled  practice,  which  is,  after  the  substan- 
tial pleadings  are  put  in,  to  leave  the  entry  of  the  formal  parts,  such 
as  the  similiter,  to  the  clerk. 

Again:  the  narr.  shows  that  the  plaintiff  below  was  an  infant. 
There  could,  therefore,  be  no  act  of  limitations  applicable  to  him. 
The  plaintiff  is  yet  an  infant,  and  sues  by  guardian.  If  then  a  ver- 
dict had  been  found  for  defendant  on  the  plea  of  the  statute,  there 
must  have  been  a  new  trial,  or  the  court  would  have  rendered  judg- 
ment non  obstante  veredicto;  1  Chitty  Plead.  649,  650;  because  it 
is  apparent  from  the  record  that  the  plea  of  the  act  of  limitations 
cannot  avail. 

Frame,  in  reply: 

This  being  the  suit  of  a  person  who  calls  himself  a  minor,  is  the 
court  to  say  that  it  is  so?    And  much  less  will  they  say  that  it  can- 
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not  be  proved  not  to  be  so.  Does  it  follow  that  if  the  plaintiff  was 
an  infant  at  the  time  of  suit  brought,  he  was  so  at  the  time  of  the 
trial?  The  defendant  by  his  plea  put  this  question  before  the  court 
and  jury;  he  is  entitled  to  have  it  tried;  there  is  a  general  verdict 
and  judgment  against  him  without  trying  it,  and  we  alledge  this  for 
error.  It  has  been  asked,  whose  fault  it  was  that  an  issue  was  not 
made  up  on  this  plea.  Undoubtedly  the  plaintiff's.  He  goes  to  the 
jury  on  such  issues  as  he  chooses  to  make  up.  And  if  to  raise  an 
issue  on  any  plea  a  further  act  of  the  defendant  was  necessary,  the 
plaintiff  could  compel  him  to  do  it  by  laying  rules.  And  this  answers 
Mr.  Clayton's  suggestion  that  it  was  the  duty  of  the  prothonotary  to 
sign  a  judgment  for  want  of  a  rejoinder.  There  was  no  rule  for  a 
rejoinder,  and  the  prothonotary  could  do  no  such  thing.  And  if  the 
plaintiff  has  not  laid  such  rules  as  would  bring  his  cause  to  a  proper 
issue,  can  he  complain  that  we  did  not  volunteer  to  make  up  the 
issues  for  him? 

Then  as  to  amendments.  This  is  not  an  application  for  leave  to 
amend  made  to  the  court  where  the  cause  was  tried,  and  where  the 
judges'  notes  could  be  resorted  to  for  matter  to  amend  by;  we  are 
now  on  a  writ  of  error  in  a  court  of  the  last  resort,  without  any 
thing  to  amend  by,  and  it  is  sought  to  correct  a  record  here.  If 
such  an  amendment  could  be  allowed  in  the  court  below  on  diminu- 
tion alledged,  which  I  do  not  admit,  it  cannot  be  done  in  this  court. 
I  know  of  no  matter  of  amendment  which  this  court  could  be  right- 
fully called  on  to  make,  unless  it  should  be  some  omission  or  default 
of  their  own  clerk.  But  the  defect  in  this  record  would  not  be 
amendable  even  in  the  court  below.  An  informal  issue  may  be 
cured  by  or  amended  after  verdict;  but  where  there  is  no  issue,  noth- 
ing can  cure  it,  nor  is  it  amendable.  Saund.  Plead.  &  Ev.  To 
set  about  amending  this  record  the  court  must  make  an  issue  which 
they  have  no  evidence  before  them  that  the  jury  ever  tried,  and 
which  they  could  not  have  tried,  as  they  were  not  sworn  to  try  it. 
4  Bos.  &  Pul.  28,  is  the  case  of  an  informal  or  defective  issue  merely. 
Cowper  the  same;  3  Term  Rep.  659,  is  not  even  a  case  of  informal 
issue,  but  merely  of  an  omission  in  making  up  the  record  to  state  an 
issue  which  was  in  fact  tried.  1  Chitty,  587,  is  to  the  effect  that  a  sim- 
iliter may  be  added  where  the  mere  addition  of  a  similiter  would  make 
the  issue,  which  is  not  this  case  as  Mr.  Bates  has  supposed.  If  the 
replication  of  infancy  were  drawn  out  it  would  not  even  tender  an 
issue,  but  conclude  with  a  verification.  The  rejoinder  tenders  the 
issue,  and  to  that  the  similiter  might  be  added;  for  this  can  only 
be  on  a  tender  of  issue.  2  ChitUj,  384.  Our  act  of  assembly,  8 
v.  44,  does  not  enlarge  the  common  law  power  of  amendment,  or 
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the  power  given  by  the  constitution.     This  is  neither  a  clerical  mis- 
take, nor  is  there  matter  to  amend  by. 

By  the  Court: 

Layton,  Justice. —  The  question  in  this  case  is  one  of  pleading, 
which,  however,  involves  no  very  important  principle. 

It  appears  from  the  record  of  the  cause,  that  an  action  of  debt  was 
brought  on  a  guardian  bond,  to  the  October  term  1835,  of  the  Supe- 
rior Court,  in  Kent  county,  by  John  Cain,  an  infant  under  the  age  of 
twenty-one  years,  by  his  guardian,  William  Sipple,  against  John  Gra- 
ham, administrator  of  John  Traverse,  deceased,  the  former  guardian 
of  said  minor.  The  gudrdian  bond  is  dated  the  ninth  day  of  August, 
eighteen  hundred  and  twenty-four.  The  defendant  below,  pleaded 
"  Non  est  factum,  payment,  discount,  and  the  act  of  limitations."  Re- 
plications and  issues  were  entered  to  all  the  pleas,  except  to  that  of  the 
act  of  limitation,  as  to  which  the  plaintiff  below  replied  his  infancy. 
To  this  replication  there  was  no  rejoinder,  or  issue  entered  of  record. 
The  parties  went  down  to  trial,  and  a  verdict  was  found  for  the  plain- 
tiff, on  which  the  court  entered  judgment  generally.  The  plaintiff  in 
error,  who  was  defendant  below,  assigns  this  for  error. 

The  point  of  objection  is,  that  the  parties  went  on  to  trial,  and  that 
a  general  verdict  and  judgment  thereon  were  entered,  without  issue 
having  been  joined  on  the  replication  of  infancy,  to  the  plea  of  the  act 
of  limitation. 

It  is  argued  by  the  counsel  for  the  plaintiff  in  error,  that  the  judg- 
ment in  this  cause  was  final,  on  a  plea  on  which  no  issue  was  joined; 
that  there  being  other  pleas  and  issues,  this  judgment  is  erroneous; 
and  that  an  immaterial  issue,  or  where  there  is  no  issue,  can't  be  cured 
by  a  verdict. 

The  court  do  not  consider  this  to  be  a  case  of  an  immaterial  issue ; 
nor  is  it  necessary  to  consider  the  question  whether  the  error,  if  any, 
be  amendable.  The  first  section  of  the  act  of  assembly  "  concerning 
defects  in  legal  proceedings  "  8  vol.  Del.  L.  p.  44,  declares  that  "  judg- 
ment shall  not  be  arrested  nor  reversed,  for  any  clerical  misprision, 
or  formal  defect  whatever,  if  upon  the  whole  record  there  appears 
substantial   ground   for    the   judgment." 

The  only  material  question  in  the  cause,  is  whether  the  defendant 
can  plead  the  act  of  limitation  to  an  action  of  debt  by  an  infant,  who 
is  recognized  as  such  by  the  court,  for  whom  a  guardian  ad  litem  has 
been  appointed,  and  whom  the  defendant  himself  recognizes  as  such, 
by  his  appearing  to  the  action  and  pleading  over. 

It  is  one  of  the  qualities  of  a  plea  in  bar  "  that  it  must  be  adapted 
to  the  nature  and  form  of  the  action,  and  also  be  conformable  to  the 
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count."     1  Chit.  PL  509;  Co.  Lit.  303,  a.  285  b;  Bac.  Ah.  Pleas  I.; 

1  Rol.  Rep.  216. 

Thus  "  if  a  defendant  plead  a  plea  not  adapted  to  the  nature  of  the 
action,  as  nil  debet  in  assumpsit,  or  non-assumpsit  in  debt,  the  plain- 
tiff may  treat  it  as  a  nullity,-  and  sign  judgment."  Barnes  257 ;  6  East 
549.  And  if  an  assignee  of  a  bankrupt  declare  that  the  defendant 
was  indebted  to  the  bankrupt,  and  promised  the  plaintiff,  as  assignee, 
to  pay  him,  the  defendant  cannot  plead  that  the  cause  of  action  did 
not  accrue  to  the  bankrupt  within  six  years,  because  the  plea  does 
not  answer  the  promise  in  the  declaration,  and  precludes  the  plaintiff 
from  proving  a  promise  to  himself,  and  is  bad  therefore  on  demur- 
rer. 2  Stra.  919;  2  Hen.  Bla.  561;  2  Saund.  63,  a.;  1  Rol.  Rep. 
216.  And  "  it  hath  been  holden,  that  if  an  infant,  during  his  infancy, 
by  his  guardian,  bring  an  action,  the  defendant  cannot  plead  the  stat- 
ute of  limitation;  although  the  cause  of  action  accrued  six  years  be- 
fore, and  the  words  of  the  statute  are,  that  after  his  coming  of  age,  &c. 

2  Saund.  Rep.  121. 

In  the  case  now  under  consideration,  the  plaintiff  need  not  have 
replied  his  infancy,  the  plea  would  have  been  had  on  demurrer,  or 
he  might  have  treated  it  as  a  nullity.  The  statute  has  expressly  ex- 
cluded him  from  its  operation,  and  secured  his  interests,  and  he  may 
commence  this  action,  by  his  guardian  or  next  friend,  at  any  time 
during  his  infancy. 

The  only  way  in  which  a  defendant  can  except  to  the  capacity  of 
the  plaintiff  to  sue,  is  by  a  plea  in  abatement.  If  the  defendant  in  this 
cause,  had  entertained  any  doubt  as  to  the  character  or  capacity  of 
the  plaintiff,  he  should  have  filed  his  plea  in  abatement,  by  which  he 
could  have  tried  the  question  of  infancy.  He  has  not  availed  him- 
self of  this  plea,  but  has  entered  one  which  the  court  think  is  not  ap- 
plicable to  the  case,  or  in  conformity  to  the  plaintiff's  declaration. 
It  appears  from  the  issues  in  the  cause,  that  this  case  has  been  tried 
upon  its  merits,  and  judgment  having  been  rendered  for  the  plaintiff 
below,  the  court  are  of  the  opinion  that,  "  upon  the  whole  record, 
there  appears  substantial  ground  for  the  judgment,"  and  that  the 
judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Frame,  for  plaintiff  in  error. 

J.  M.  Clayton  and  Bates,  for  defendant  in  error. 
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JOHN  DOE,  Lessee  of  MATTHEW  KEAN  vs.  RICHARD  ROE, 
Casual  ejector,  and  JOSEPH  HOFFECKER,  tenant  in  posses- 
sion. 


The  interest  of  devisee  over  in  an  executory  devise  will  pass  by  will,  or  de- 
scend upon  the  death  of  such  devisee  before  the  contingency  happens.  And 
upon  the  happening  of  such  contingency,  the  estate  goes  to  the  heir  of  the 
person  last  entitled,  without  regard  to  the  blood  of  the  first  devisee  over: 
contrary  in  this  respect  to  the  English  rule. 

In  this  state  seisin  is  not  necessary  to  make  a  stock  of  descent.  Title,  or  any 
manner  of  right  legal  or  equitable,  is  sufficient. 

In  construing  wills,  technical  words  are  to  be  taken  in  their  technical  sense 
unless  a  plain  intention  appear  to  the  contrary. 

Wheiiever  the  devise  is  to  children  and  grand-children,  or  to  brothers  and  sis- 
ters and  nephews  and  nieces,  to  be  equally  divided  between  them,  and  the 
devisees  are  indii'idually  named,  they  take  per  capita  and  not  per  stirpes. 

The  words  equally  to  be  divided,  when  used  in  a  will,  mean  a  division  per 
capita,  and  not  pe7-  stirpes,  whether  the  devisees  be  children  and  grand-chil- 
dren, brothers  or  sisters  and  nephews  and  nieces,  or  strangers  in  blood  to 
the  testator. 


Ejectment. 

Statement  of  facts  agreed  on  filed,  and  on  the  application  of  coun- 
sel on  both  sides,  ordered  that  the  questions  of  law  arising  on  the 
case  stated  be  reserved,  and  that  the  same  be  heard  in  the  Court  of 
Errors  and  Appeals;  the  judgment  of  the  Superior  Court  to  await 
the  decision  of  the  said  Court  of  Errors  and  Appeals  on  the  said 
questions  of  law. 

The  case  stated  presented  the  following  facts: 

It  is  agreed  by  the  parties  to  this  cause,  on  both  sides,  to  wit:  the 
plaintiff  in  his  proper  person,  and  the  defendant,  by  Robert  Frame, 
Esq.,  his  attorney,  to  submit  the  same  to  the  decision  and  judgment 
of  the  said  Superior  Court,  upon  the  following  facts  and  case  stated 
for  the  purpose,  viz: 

Thomas  J.  Macomb,  late  of  New  Castle  county,  now  deceased,  in 
his  life  time  being  seized  in  his  demesne  as  of  fee,  of  the  lands  and 
premises  in  the  declaration  mentioned,  that  is  to  say,  of  a  certain 
plantation  or  parcel  of  land,  with  the  appurtenances,  situate  in  Little 
Creek  hundred,  Kent  county  and  State  of  Delaware,  now  in  the  pos- 
session and  tenure  of  the  said  Joseph  Hoffecker  —  a  part  whereof  con- 
sisting of  woodland  and  detached  from  the  rest,  is  located  in  the 
white-oak  swamp,  and  containing  in  the  whole  about  four  hundred 
acres,  made,  executed  and  published  his  last  will  and  testament,  in 
due  form  required  by  the  law  for  the  devising  of  real  estate,  bearing 
date  the  23d  February,  A.  D.  1813,  and  therein  and  thereby  devised 
the  said  lands  and  premises  as  follows,  to  wit :  "  First.  My  will  is 
that  all  my  personal   property   of  every   description  whatsoever  be 
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sold,  and  its  proceeds  applied,  as  far  as  they  may  go,  to  the  payment 
of  my  debts;  and  in  case  it  be  insufficient,  then  I  direct  that  the  rents 
and  profits  of  my  real  estate,  excepting  the  annuity  hereinafter  be- 
queathed to  my  sister  Elizabeth,  be  annually  applied  to  the  payment 
of  my  said  debts.    And  as  it  respects  my  real  estate,  1  dispose  of  it  in 
manner  following.    Imprimis:  The  sum  of  three  hundred  dollars  of 
the  rents  and  profits  thereof,  I  give  and  bequeath  to  my  sister  Eliza- 
beth Macomb,  to  be  paid  to  her  annually  from  the  time  of  my  death 
until  all  my  debts  are  paid,  and  no  longer ;  and  the  remainder  of  the 
said  rents  and  profits,  I  direct  may  be  applied  to  the  payment  of  my 
debts  annually,  until  they  be  satisfied.     Consideration  and  circum- 
stances of  all  parties,  this  disposition  of  my  estate  in  relation  to  the 
payment  of  my  debts,  appears  to  me  the  best  I  can  make,  and  I  en- 
join it  upon  my  executor  hereinafter  named,  to  arrange  it,  if  pos- 
sible, with  my  creditors.    But  in  case  he  fail  in  doing  so,  then  my  will 
is  that  such  a  portion  of  my  real  estate  as  may  be  absolutely  neces- 
sary, be  sold  for  the  payment  of  my  debts.     And  after  all  my  debts 
are  paid,  either  by  the  application  of  the  annual  rents  and  profits,  or 
by  a  sale  of  a  part  of  my  real  estate,  I  give  and  devise  my  said  real 
estate,  consisting  of  a  farm  in  Little  Creek  neck,  Kent  county,  and 
State  of  Delaware,  and  all  the  other  real  estate  whatsoever,  to  which 
I  may  be  entitled,  to  my  sister  Elizabeth  Macomb,  to  my  brother 
James  B.  Macomb,  and  to  my  nephews  and  nieces,  Joshua  Clayton, 
Elizabeth  Clayton,  Jennet  Clayton  and  Henry  Clayton,  children  of 
my  late  sister  Jennet  Clayton,  in  the  proportions  and  manner,  and  un- 
der the  restrictions  following,  that  is  to  say:  I  give  and  devise  one- 
third  part  of  all  my  said  real  estate  to  my  sister  Elizabeth  Macomb, 
and  her  heirs  and  assigns  forever;  and  one-half  of  my  said  real  es- 
tate, composed  in  part  of  the  said  one-third,  I  give  and  devise  to  my 
said  sister  Elizabeth  during  her  life;  but  in  case  she  should  marry  in 
the  life  time  of  her  brother,  James  B.  Macomb,  or  in  the  life  time  of 
his  issue,  if  he  shall  have  left  any,  then  her  life  estate  is  to  determine, 
and  the  interest  constituting  the  same,  to  wit :  the  difference  between 
one-third  and  one-half  of  the  said  real  estate,  I  devise  equally  to  my 
said  brother  James  B.  Macomb,  and  to  my  said  nephews  and  nieces, 
a?  ]«  hereinafter  directed.    And  in  case  my  said  brother  James  should 
be  dead  and  have  left  no  issue,  who  shall  be  living  at  the  time  of 
Elizabeth's  marriage,  then  her  life  estate  is  not  to  cease,  but  she  is  to 
enjoy  the  interest  thereof  as  is  hereinafter  directed. 

"Item.  I  give  and  devise  one-fourth  part  of  my  said  real  estate; 
and,  in  case  my  sister  Elizabeth  should  marry,  or  die  in  the  lifetime 
of  my  brother  James,  or  of  his  issue,  if  he  have  left  any,  one-third 
part  of  my  said  real  estate,  to  my  said  brother  James  B.  Macomb,  in 
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fee  simple,  if  he  shall  leave  any  child  living  at  the  time  of  his  death ; 
but  if  he  dies  and  leaves  no  child  in  life  at  his  death,  then  his  interest 
in  the  said  fourth  or  one-third  part,  as  the  case  may  be,  is  to  be  con- 
sidered only  as  a  life  estate,  and  upon  his  death  to  determine  and  go 
over  as  an  executory  devise  in  manner  following,  that  is  to  say:  if 
his  said  interest  consists  only  of  the  one-fourth  part,  then  the  whole 
thereof  to  my  said  nephews  and  nieces,  and  their  heirs  and  assigns; 
but  if  it  shall  consist  of  the  one-third  part,  then  the  said  third  part  to 
be  equally  divided  between  my  sister  Elizabeth  and  my  said  nephews 
and  nieces,  their  heirs  and  assigns  forever,  as  tenants  in  common, 
and  not  as  joint  tenants." 

"  Item. —  I  give  and  devise  one-fourth  part  of  my  said  real  estate, 
and,  upon  the  death  of  my  said  sister  Elizabeth,  or  upon  her  mar- 
riage in  the  event  referred  to  in  the  devise  to  her,  one-third  part  of 
my  said  real  estate  to  my  nephews  and  nieces,  Joshua  Clayton,  Eliza- 
beth Clayton,  Jennet  Clayton,  and  Henrv  Clayton,  their  heirs  and 
assigns  forever,  as  tenants  in  common,  and  not  as  joint  tenants.  But 
in  case  all  my  said  nephews  and  nieces  should  die  under  twenty-one 
years  of  age,  and  without  lawful  issue  living  at  the  time  of  the  death 
of  the  longest  liver,  then  I  give  and  devise  all  the  share  of  my  said 
nephews  and  nieces  to  their  father,  Thomas  Clayton,  Esquire,  his 
heirs  and  assigns  forever." 

"  Item. —  It  is  my  will  that  the  devises  hereinbefore  given  to  my 
said  sister  Elizabeth,  and  to  my  said  nephews  and  nieces,  are  to  be 
in  lieu  of  the  principal  and  interest  (if  any)  of  certain  legacies  be- 
queathed to  my  sister  Jennet,  mother  of  my  said  nephews  and  nieces, 
and  to  my  said  sister  Elizabeth,  by  the  will  of  my  grandfather  Thomas 
Irons,  and  in  case  my  sister  Elizabeth  or  my  said  nephews  and 
nieces,  or  any  person  for  them,  or  in  their  right,  shall  claim  the  said 
legacies,  or  any  part  thereof,  then  the  devise  so  given  shall  cease  and 
determine  as  to  the  person  so  claiming,  and  be  equally  divided  in  fee 
simple  between  the  devisees  herein  named,  who  shall  not  claim  the 
aforesaid  legacies."  (Prout  the  said  will.)  That  the  said  testator, 
the  said  Thomas  J.  Macomb  afterwards,  to  wit :  on  or  about  the  Slst 
March,  A.  D.  1813,  departed  this  life,  being  at  the  time  of  his  death 
still  seised  as  aforesaid,  of  the  said  lands  and  premises,  and  leaving 
his  said  will  in  full  force ;  which  was  afterwards,  on  the  day  and 
year  last  aforesaid  duly  proved,  approved  and  allowed  by  and  be- 
fore the  register  for  the  probate  of  wills,  &c.,  in  and  for  New  Castle 
county  aforesaid.  The  said  testator  left  to  survive  him  his  said 
brother  and  sister,  nephews  and  nieces,  the  devisees  aforesaid,  in 
his  said  will  named,  who  were  likewise  his  only  heirs  at  law;  the 
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said  nephews  and  nieces  being  the  children  of  a  deceased  sister  of  the 
testator,  who  had  died  previous  to  the  making  of  his  said  will,  and 
who  was  the  wife  of  the  aforesaid  Thomas  Clayton,  Esq.,  who  sur- 
vived her  and  is  still  alive. 

The  testator's  debts  were  all  paid  off  by  his  executor,  soon  after 
his  decease,  and  without  resorting  to  his  said  real  estate  for  that  pur- 
pose. 

The  testator's  said  sister  Elizabeth,  intermarried  with  the  said 
Matthew  Kean,  the  lessor  of  the  plaintiff,  in  the  life  time  of  her 
brother,  the  aforesaid  James  B.  Macomb,  and  had  issue  by  him  the 
said  Matthew  Kean,  two  children,  viz:  Thomas  Kean  and  James 
Macomb  Kean,  and  then  departed  this  life  in  the  month  of  January, 

A.  D.  1818,  and  left  to  survive  her,  her  said  brother  James  B.  Ma- 
comb, and  also  her  said  husband  and  children,  her  said  two  children 
being  her  only  heirs  at  law.  The  said  Thomas  Kean  and  James 
Macomb  Kean  both  died  in  or  about  the  month  of  August,  A.  D. 
1831,  both  being  intestate,  under  age  and  without  issue.  The  said 
James  B.  Macomb  died  on  the  21st  day  of  December,  A.  D.  1832, 
intestate  and  without  issue.  He  left  to  survive  him  the  lessor  of  the 
plaintiff,  and  also  the  said  Joshua,  Elizabeth  and  Jennet  Clayton,  but 
the  said  Henry  Clayton  had  died  previously  under  age  and  without 
issue;  the  said  Joshua,  Elizabeth,  Jennet  and  Henry  Clayton,  being 
the  nephews  and  nieces  of  the  said  James  B.  Macomb  and  Elizabeth 
Macomb,  by  their  mother's  side. 

The  said  Matthew  Kean  and  Elizabeth  his  wife,  in  her  life  time, 
by  their  deed  of  bargain  and  sale,  duly  executed,  acknowledged  and 
recorded,  and  bearing  date  the  25th  of  September,  1817,  (prout  the 
dame,)  sold  and  conveyed  unto  Thomas  Clayton,  Esq.,  and  his  heirs 
and  assigns  forever,  the  aforesaid  third  part  of  the  aforesaid  lands 
and  real  estate,  which  was  devised  to  her  the  said  Elizabeth  in  fee 
simple,  in  possession,  in  and  by  the  said  will  of  her  said  brother, 
Thomas  J.  Macomb ;  but  in  and  by  said  deed  they  expressly  re- 
served and  excepted  the  interest  which  she,  the  said  Elizabeth,  took 
under  the  said  will,  by  way  of  executory  devise,  in  the  aforesaid  one- 
third  part  of  the  said  lands  and  real  estate,  of  which  the  said  James 

B.  Macomb  became  and  was  so  seised  and  entitled  as  aforesaid. 
And  it  is  further  agreed  that  the  will  of  Thomas  Irons,  the  grand- 
father of  the  testator,  which  is  referred  to  in  his  last  will  and  testa- 
ment hereinbefore  recited,  shall  be  admitted  as  a  part  of  this  cast? 
stated,  subject,  however,  to  any  question  of  its  admissibility  as  evi- 
devce  to  explain  the  said  will  of  the  said  Thomas  J.  Macomb. 

On  the  foregoing  statement  of  facts,  the  question  submitted  for 
the  decision  of  the  court  is,  whether  the  lessor  of  the  plaintiff,  upon 
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the  death  of  the  said  James  B.  Macomb,  became  entitled  to  any  and 
what  interest  in  the  premises  devised  as  aforesaid  by  the  last  will 
and  testament  of  the  said  Thomas  J.  Macomb,  If  the  court  are  of 
opinion  that  he  has  a  title  to  any  undivided  share  or  part  of  the 
premises  devised  by  the  said  will  of  the  said  Thomas  J.  Macomb, 
beyond  what  was  conveyed  as  aforesaid  by  the  deed  of  himself  and 
wife  to  Thomas  Clayton,  Esq.,  then  judgment  to  be  rendered  for  the 
plaintiff  for  such  share  or  part.  But  if  the  court  should  be  of  opinion 
that  he  has  no  title  to  any  share  or  part  of  the  said  premises,  then 
judgment  to  be  rendered  for  the  defendant. 

J.  A.  Bayard,  for  plaintiff: 

1st  question.  Whether  the  will  of  Thomas  Irons,  the  grandfather, 
is  admissible  in  evidence  to  aid  in  the  construction  of  the  will  of 
Thomas  J.  Macomb.  The  latter  refers  to  the  former;  and  wherever 
a  paper  is  referred  to  in  a  will,  it  is  always  admissible  to  show  inten- 
tion. Extraneous  circumstances,  family  connections,  aeres  and  con- 
ditions in  life,  may  be  resorted  to  for  the  same  purpose.  4  Russet, 
526,  Pyecroft  vs.  Gregory;  and  Lowe  vs.  Lord  Huntingtower,  in  a  note 
to  that  case.     6  Term.  Rep.  810;  8  Ihid.  147. 

2d  question.  What  portion  did  Elizabeth  Macomb  (afterwards 
Mrs.  Kean)  take,  under  the  said  will,  of  the  one-third  part  devised 
over  by  way  of  executory  devise  upon  the  death  of  James  B.  Ma- 
comb without  issue?  I  admit  that,  by  the  words  of  the  clause,  "to 
be  equally  divided  between  my  sister  Elizabeth  and  mv  said  nephews 
and  nieces,  their  heirs  and  assigns  forever,"  the  construction  of  law 
would  be  as  the  defendant  claims,  a  division  per  capita;  but  the  in- 
tention is  sufficiently  apparent  on  the  whole  will  to  give  one-half  to 
the  sister,  and  the  other  half  to  the  nephews  and  nieces  regarding 
them  as  the  representatives  of  the  other  sister.  The  land  is  in  the 
first  place  given  to  the  brother,  sister  and  children  of  another  sister, 
being  divided  into  three  parts,  and  given,  one-half  to  Elizabeth,  (to 
wit,  a  third  in  fee  and  half  of  a  third  for  life,)  one-fourth  to  James 
B.  Macomb,  and  one-fourth  to  the  testator's  four  nephews  and  nieces, 
regarding  them  as  a  stock.  There  is  some  perplexity  in  the  subse- 
quent provisions  of  the  w411,  intended  to  meet  a  change  of  circum- 
stances; but  the  general  intention  is  obviously  preserved  of  classing 
the  objects  of  his  bounty,  and  regarding  the  nephews  and  nieces, 
being  the  children  of  a  deceased  sister,  as  one  class.  Thus,  in  the 
event  of  his  sister  Elizabeth  marrying,  he  divides  the  land  thus :  one- 
third  to  Elizabeth,  (taking  away  her  life  estate  in  the  half  of  a  third,) 
one-third  to  his  brother,  and  one-third  to  his  nephews  and  nieces. 
He  then  provides  for  another  event,  the  death  of  James  B.  Macomb 
without  issue.     In  that  case  he  disposes  of  his  share  by  reference  to 
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the  interest  he  might  have  taken,  and  this  depended  upon  whether 
Elizabeth  had  married  or  not.  Thus,  if  she  had  not  married,  James 
B.  Macomb's  interest  would  have  been  but  one-fourth,  and  he  gives 
that  fourth,  one-half  to  Elizabeth  and  one-half  to  the  four  nephews 
and  nieces.  But  if  Macomb's  interest  was  a  third,  that  is  if  Eliza- 
beth had  married,  which  is  the  case  before  us,  he  then  gives  that 
third  "to  be  equally  divided  between  his  sister  Elizabeth  and  his 
said  nephews  and  nieces."  Now,  our  construction  will  still  keep  up 
the  same  equality  of  division  in  the  estate,  and  give  one-half  to 
Elizabeth,  to  wit :  one-third  originally  and  a  half  third  of  his  execu- 
tory devise,  and  the  same  to  the  nephews  and  nieces;  but  their  con- 
struction destroys  the  equality  by  giving  to  Elizabeth  only  a  third 
and  a  fifth  of  a  third,  while  it  gives  to  the  four  nephews  and  nieces, 
a  third  and  four-fifths  of  a  third. 

And  our  construction  derives  strength  from  the  fact  that  the  de- 
vise is  in  lieu  of  legacies  bequeathed  to  Elizabeth  and  Jennet  Ma- 
comb, by  the  will  of  their  grandfather,  Thomas  Irons,  which  legacies 
were  equal,  and  the  equality  ought  to  be  carried  out. 

The  lessor  of  the  plaintiff  is,  therefore,  entitled  to  one-half  of  this 
third  devised  to  James  B.  Macomb,  as  the  representative  of  his  wife 
Elizabeth  the  devisee  over,  or  rather  as  the  heir  at  law  of  his  children 
by  her. 

Frame,  for  defendant : 

It  is  a  dry  case  of  construction  of  a  will ;  whether  Matthew  Kean, 
as  the  representative  of  his  wife  Elizabeth  Macomb,  is  entitled  to  one- 
half  of  one-third  of  the  estate,  or  to  one-fifth  of  one-third,  sharing  it 
equally  with  the  nephews  and  nieces  of  the  testator.  The  latter  is 
my  construction.  It  is  admitted  thaat  the  legal  construction  of  the 
words  of  the  will  is  against  them.  10  Vezey,  166,  176,  177;  3  Bro. 
Cha.  Ca.  64,  69,  367;  8  Yezey,  604,  607;  3  Peere.  Wms.  384;  and  I 
admit,  with  equal  frankness,  that  if  a  different  intention  plainly  ap- 
pear on  the  will,  it  will  control  the  legal  construction,  and  the  point 
is  against  us :  but  this  must  not  be  a  mere  supposition  or  argumenta- 
tive intention,  but  a  plain  intention  manifested  on  the  will. 

The  testator  gave  to  Elizabeth  an  annuity  of  three  hundred  dollars 
until  the  payment  of  certain  debts;  and  then  devised  the  farm  to 
Elizabeth,  who  was  his  sister,  to  James  B.  Macomb,  his  brother,  and 
to  Joshua,  Elizabeth,  Jennet  and  Henry  Clayton,  his  nephews  and 
nieces.  And  in  case  of  the  death  of  James  B.  Macomb,  without  is- 
sue, he  devised  his  share  over  by  way  of  executory  devise,  if  a  fourth, 
then  all  of  it  to  his  said  nephews  and  nieces ;  if  a  third,  as  it  turned 
out  to  be,  then  to  his  sister  and  his  said  nephews  and  nieces,  equally 
to  be  divided  between  them.     The  one-haif  of  the  estate  was  given 
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to  Elizabeth,  on  the  condition  that  she  should  not  marry:  at  once  a 
fee  in  one-third,  and  a  life  estate  in  the  half  of  a  third,  to  be  enlarged 
into  a  fee  if  she  should  not  marry.  Now  the  construction  claimed 
by  the  other  side,  makes  it  the  same  thing,  whether  she  marries  or 
not.  This  must  be  against  the  intention  of  the  testator.  If  Macomb 
had  but  one-fourth,  Elizabeth  had  a  half  by  complying  with  the  con- 
dition ;  if  he  took  one-third,  and  she  was  entitled  to  half  of  this  after 
his  death,  she  would  still  get  one-half  of  the  whole  estate,  whether 
she  married  or  not. 

As  to  the  admissibility  of  the  will  of  Thomas  Irons  to  aid  in  the 
construction,  I  have  not  considered  its  effect  as  of  sufficient  conse- 
quence to  require  of  me  an  examination  of  the  question.  The  legacy 
given  by  it  was  not  to  the  nephews  and  nieces  of  Thomas  J.  Ma- 
comb, but  to  their  mother.  They  took  nothing  under  the  will  of 
Thomas  Irons;  and  their  interest  under  the  will  of  Thomas  J.  Ma- 
comb, cannot  be  affected  by  any  idea  of  carrying  out  or  executing 
the  will  of  Irons. 

Bayard,  in  reply: 

The  radical  defect  of  the  argument  on  the  other  side  is  in  regard- 
ing the  words  of  this  devise  as  having  any  thing  technical  in  them. 
They  derive  force  only  as  indicating  intention ;  they  may  be  rejected, 
transposed,  construed  in  any  way  to  effect  the  intention. 

The  meaning  of  the  testator  was,  to  give  Elizabeth  some  provision 
more  than  her  brother,  or  the  children  of  his  other  sister  unless  she 
married:  and  if  she  married,  she  would  have  no  necessity  for  any 
greater  provision  that  the  others.  Throughout,  he  regards  these 
nephews  and  nieces  per  stirpes,  as  the  representatives  of  their  mother, 
without  any  intention  of  raising  them  each  on  an  equality  with  their 
aunt,  and  dividing  with  her  per  capita. 

[After  the  argument  of  the  cause  a  doubt  arose  as  to  the  right  of 
Matthew  Kean  to  inherit  from  his  children  this  executory  devise, 
which  did  not  fall  in  either  during  the  life  time  of  their  mother,  the 
devisee  over,  or  during  their  lives;  and,  on  the  application  of  both 
sides,  the  court  directed  a  re-argument  of  the  case  in  reference  to 
this  question.] 

Frame. —  The  case  having  been  argued  as  to  what  share  Matthew 
Kean  was  entitled  to,  supposing  he  was  certainly  entitled  to  some  in- 
terest, we  now  controvert  his  right  to  any  portion  of  the  estate.  The 
devise  over,  after  the  death  of  James  B.  Macomb,  was  an  executory 
devise.  That  is  admitted.  Mrs.  Kean  took  a  portion  of  it;  she  died 
before  the  contingency  happened,  to  wit :  the  death  of  J.  B.  Macomb ; 
but  she  left  children  who  also  died  before  the  contingency  happened. 
Under  our  intestate  law  the  father,  M.  Kean,  is  the  heir  to  his  chil- 
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dren;  but  this  executory  devise  never  having  vested  either  in  the 
mother  or  children  so  as  to  make  them  the  root  of  inheritance, 
according  to  the  English  rule,  the  party  to  take  must  be  of  the  blood 
of  the  first  remainderman.  However  many  intermediate  heirs  there 
might  have  been,  provided  the  contingency  did  not  happen  while 
they  lived,  no  interest  vested  in  them ;  and  when  it  fell,  the  party  en- 
titled must  be  the  heir  of  the  first  person  to  whom  it  was  limited,  to 
wit:  of  Mrs.  Kean.  Now  the  husband  is  not  the  heir  to  his  wife; 
but  her  nephews  and  nieces. 

This  is  the  undoubted  English  rule,  and  the  only  question  will  be, 
whether  it  is  altered  by  our  intestate  law.  2  Woodeson,  237 ;  7 
Cranch,  456,  69,  70 ;  2  Wils.  29 ;  5  Bos.  &  Pul.  383.  The  intestate 
law  {Digest,  315)  is  very  broad  I  admit.  But  I  contend  that  at  the 
dying  of  Kean's  children,  they  were  not  entitled  to  any  estate  legal 
or  equitable  —  merely  a  possibility  of  estate ;  they  had  no  manner  of 
right  of  which  they  died  intestate.  It  is  necessary  to  recur  to  the 
principles  of  the  common  law  in  order  to  ascertain  the  qualities  of 
estates,  by  which  test  it  is  apparent  that  this  executory  devise,  though 
it  fell  to  Mrs.  Kean's  heirs,  and  their  heirs  from  heir  to  heir,  until  the 
executory  devise  took  effect,  yet  in  the  course  of  this  descent  none  of 
the  descending  heirs  had  any  manner  of  estate  in  it,  and  when  it  fell 
it  necessarily  fell  to  the  heir  of  Mrs.  Kean,  and  not  of  the  interme- 
diate heirs. 

The  old  intestate  law,  (1  Del.  Laws,  288,)  which  was  in  force  at  the 
time  Mrs.  Kean  died,  governs  this  case.  The  expression  there  used 
is,  "  If  any  person,  being  the  owner  "  of  land,  shall  die,  it  shall  de- 
scend, &c.  &c.  Xo  question  that  she  had  such  a  right  as  might  be 
transmitted  to  her  heirs,  might  even  be  effected  by  her  acts  during  her 
life  time.  She  might  bar  it  by  fine  and  recovery,  or  other  acts  which 
would  operate  as  an  estoppel ;  but  not  so  of  these  heirs,  if  they  may  be 
called  such,  before  the  contingency  happened.  They  could  in  no  man- 
ner bind  or  effect  this  interest.  They  were  in  no  respect  the  "  owners  " 
of  this  executory  devise,  nor  had  any  interest  which  could  descend 
under  either  of  these  intestate  laws. 

J.  A.  Bayard. —  On  the  question  heretofore  argued,  I  shall  say  but 
little,  except  that  in  the  construction  of  wills  cases  can  have  but 
little  application,  because  the  construction  of  every  will  must  depend 
on  the  intention  of  the  testator  as  apparent  on  the  face  of  the  whole 
will. 

2d.  As  to  the  other  question,  it  seems  to  me  to  be  an  over  refine- 
ment. My  answer  to  it  is,  that  the  object  and  intention  of  our  legis- 
lature were  to  alter  the  whole  course  of  descent  as  it  exists  in  Eng- 
land.    You  are  not  to  look  in  anv  case  to  the  common  law  for  the 
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course  of  descent  here;  it  is  all  regulated  by  our  intestate  law,  which 
cuts  up  the  whole  system  of  English  descent  by  the  roots  —  all  the 
doctrine  of  primo-geniture,  tracing  of  blood,  and  all  other  refine- 
ments of  the  common  law. 

At  the  death  of  Mrs.  Kean,  her  interest  in  this  executory  devise 
went  to  her  children,  not  by  the  common  law,  for  that  would  take  it 
to  the  eldest  alone,  but  to  all  the  children  under  our  intestate  law; 
it  was  hereditament,  an  interest  capable  of  descending.  This  right 
of  descent  cannot  be  confined  to  estates  capable  at  the  time  of  being 
taken  or  divided,  for  this  would  exclude  equally  a  vested  remainder, 
which  it  was  never  doubted  could  descend  during  the  life  estate  on 
which  it  depended.  This  interest  then  was  capable  of  descending 
to  the  children ;  and  whatever  interest  Mrs.  Kean  had  in  it,  descended 
to  them.  The  law  which  cuts  of!  the  English  course  of  descent  to 
the  eldest  son,  equally  cuts  off  all  these  refinements,  some  of  them 
ridiculous,  and  one  of  which  is  the  principle  contended  for,  that  of 
reverting  at  the  happening  of  the  contingency  to  the  first  devisee  as 
the  root.  Our  law  gave  all  her  interest  to  her  children,  and  to  their 
children  or  heirs.  The  present  intestate  law  regulates  the  descent. 
''  When  any  person  dies,  having  title  or  any  manner  of  right,  legal 
or  equitable,  to  land,"  &c.,  it  shall  descend  to  their  heirs.  The  chil- 
dren of  Mrs.  Kean  had  a  right  in  the  executory  devise,  viz :  the  right 
of  their  mother,  and  on  their  death  this  right  descended  to  their  heir, 
their  father,  the  lessor  of  the  plaintiff. 

It  cannot  be  questioned  that  the  legislature  have  power  to  control 
the  descent  of  property.  And  their  intention  was  to  eradicate  all 
these  principles  of  descent  of  the  common  law,  many  of  which  out- 
rage the  feelings  of  humanity;  as  in  this  very  case,  to  regard  the 
father  as  a  stranger  in  blood  to  his  children,  and  give  their  estate 
over  to  distant  relatives,  because  they  are  of  the  blood  of  their  mo- 
ther from  whom  the  estate  came. 

Frame. —  I  did  not  intend  to  go  into  the  first  question  again  on  this 
argument,  but  Mr.  Bayard  having  touched  upon  it,  I  desire  to  add  a 
few  words. 

Having  a  most  conclusive  opinion  on  that  branch  of  the  case,  I  do 
not  mean  that  the  hesitation  I  have  expressed  as  to  the  last  question, 
should  be  understood  as  going  any  further.  I  deny  that  the  will  of 
Thomas  Irons  is  admissible  in  the  examination  of  this  question,  though 
I  do  not  consider  it  of  sufficient  consequence  to  oppose  it  strenuous- 
ly. How  can  the  equality  of  legacy  in  that  will  control  in  any  man- 
ner the  devises  of  Thomas  J.  Macomb,  or  in  any  way  show  an  inten- 
tion of  continuing  this  equality.    Why,  he  violates  the  equality  in  the 
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very  beginning,  by  giving  an  annuity  of  $300  to  Elizabeth.  It  shows 
the  loose  conjectures  to  which  we  resort  in  looking  for  intention,  and 
the  policy  of  restricting  constructions  by  some  fixed  rules  of  law. 
Those  rules  establish  that  the  terms  used  here,  mean  an  equal  divi- 
sion per  capita,  and  not  per  stirpes.  No  intention  contrary  to  this 
can  be  collected  from  this  will,  unless  it  is  made  up  of  such  loose 
conjecture  as  ought  not  in  any  case,  to  control  the  legal  force  of  words 
and  the  fixed  principles  of  law  as  applicable  to  devises. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice  Black. 

Black,  Justice: 

Upon  the  facts  set  forth  in  the  case  stated,  two  questions  are  pre- 
sented for  decision.  The  first  is  —  How  in  this  state  do  executory  de- 
vises pass  when  the  devisee  over  dies  intestate,  before  the  contingency 
happens,  on  which  the  devise  over  is  to  vest  or  be  enjoyed?  Is  the 
inheritance  transmitted  according  to  the  rules  of  the  common  law, 
or  does  it  pass  according  to  the  course  prescribed  by  the  act  of  assem- 
bly of  this  state  regulating  the  descent  of  the  real  estates  of  intestates. 
If  the  former  be  the  rule  by  which  we  are  governed,  the  lessee  of 
Matthew  Kean  cannot  recover  any  part  of  the  land  in  question,  be- 
cause Matthew  Kean  is  not  of  the  blood  of  the  devisee  over,  nor  the 
heir  of  that  devisee  at  the  time  the  contingency  happened  on  which 
the  estate  was  to  vest. 

It  is  admitted  that  with  regard  to  the  one-third  of  the  real  estate, 
devised  to  J.  B.  Macomb,  the  limitation  over  by  way  of  executory 
devise,  to  the  sister  and  nephews  and  nieces  of  the  testator,  in  the 
event  of  J.  B.  Macomb  dying  without  leaving  a  child  living  at  the 
time  of  his  death,  is  a  good  executory  devise.  The  sister,  Elizabeth, 
married  the  lessor  of  the  plaintiff  M.  Kean ;  she  died  intestate  in  the 
life  time  of  her  brother  James,  leaving  two  sons,  who  both  died  un- 
der age  intestate,  and  without  issue  during  the  life  time  of  their  un- 
cle James;  James  B.  Macomb  afterwards  died,  never  having  mar- 
ried. 

Contingent  as  well  as  vested  interests  in  either  real  or  personal  es- 
tate, and  also  executory  devises,  and  all  possibilities  coupled  with  an 
interest,  where  the  person  to  take  is  certain,  may  be  assigned  or  de- 
vised, and  are  transmissible  to  the  representatives  of  the  devisee,  if 
he  dies  before  the  contingency  happens:  and  when  the  contingency 
does  happen,  they  vest  in  the  representative  of  the  real  or  personal 
estate  as  the  case  may  be.  It  is  otherwise,  if  the  object  of  the  limi- 
tation over  is  not  ascertained  or  fixed ;  or  the  persons  to  whom  the 
estate  is  to  pass  are  not  ascertainable  until  the  contingency  does  hap- 
pen ;  as  in  the  case  of  a  limitation  to  the  right  heirs  of  a  person  liv- 
ing; for  during  the  life  of  such  person,  it  cannot  be  known  who  his 
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heirs  will  be,  nor  in  whom  the  interest  is.  These  principles  will  be 
found  fully  established  by  the  following  authorities.  4  Burns'  Ecc. 
Law.  139;  2  Wilson,  29;  3  Term,  93-4;  1  Vezetj,  47,  237;  2  Saund. 
388,  note  h.;  1  Hy.  Blac.  30;  Talhot,  117;  Willes,  211;  1  P.  Wms. 
564;  1  Fearne  on  Remr.  534,  536,  540;  2  Fearne  530,  et  seq.;  4  Kent's 
Com.  284,  510. 

The  English  rules  or  canons  of  inheritance,  are  of  feudal  growth, 
and  in  their  most  essential  features  have  not  found  favor  either  in 
this  state,  or  in  our  sister  states:  they  have  been  very  generally  re- 
jected, and  each  state  has  adopted  its  own  rules  regulating  the  de- 
scent of  real  estate,  which  in  the  main  will  be  found  to  be  the  con- 
verse of  those  which  have  obtained  in  England.  Primo-geniture 
among  the  males  —  the  preference  of  males  to  females  —  the  exclusion 
of  the  lineal  ascent  of  the  inheritance  —  the  entire  exclusion  of  the 
half-blood  —  have  been  deemed  in  this  state  unreasonable,  unnatural 
and  harsh  principles,  inconsistent  with  the  character  and  policy  of 
our  government,  and  not  calculated  to  promote  the  true  interests  of 
its  citizens. 

The  system  of  descent,  established  by  statute  in  this  state  as  to  the 
real  estates  of  intestates  is  as  follows :  —  When  any  person  having 
title,  or  any  manner  of  right,  legal  or  equitable,  to  any  lands,  tene- 
ments or  hereditaments,  dies  intestate  as  to  the  same,  such  lands, 
descend  and  pass  in  fee  simple  —  1st.,  to  the  children  of  the  intestate 
and  the  lawful  issue  of  any  such  child  or  children  who  may  have 
died  before  the  intestate :  but  if  there  be  no  such  child  or  children, 
or  issue  of  such  child  or  children ;  then  2ndly.,  to  the  brothers  and 
sisters  of  the  intestate  of  the  whole  blood,  and  to  the  issue  of  such  de- 
ceased brothers  or  sisters  who  may  have  died  before  the  decease  of 
the  intestate :  but  if  there  be  none  such :  then  3rdly.,  in  like  manner 
to  the  brothers  and  sisters  and  issue  of  such  of  the  half-blood :  but 
if  there  be  none  such :  then  4thly.,  to  the  father  of  the  intestate ;  or, 
if  there  be  no  father,  then,  5thly.,  to  the  mother  of  the  intestate ;  and 
if  there  be  no  mother,  then  6thly,  to  the  next  of  kin  of  the  intestate, 
and  to  the  lawful  issue  of  such  next  of  kin,  who  shall  have  died  be- 
fore the  intestate.  This  is  the  course,  not  only  where  there  is  a  fee 
simple  title,  but  where  there  is  any  manner  of  right. 

Such  is  our  system  of  descent;  one  essentially  different  in  every 
important  point  from  that  which  the  peculiar  policy  of  England  has 
established  in  that  country.  We  give  no  preference  to  males  over 
females,  no  preference  to  the  eldest  son.  We  do  not  exclude  the 
half-blood  from  inheriting,  if  there  be  no  heir  of  the  whole  blood. 
We  do  not  prohibit  the  lineal  ascent  of  the  inheritance,  but  expressly 
ordain  that  the  father  shall  inherit  the  land  of  the  son,  if  he  leaves 
VOL.   II.  15 
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neither  issue,  not  brothers,  nor  sisters,  nor  any  issue  of  them.  There 
is  nothing  in  our  act  limiting  the  inheritance,  when  it  passes  collate- 
rally or  ascendingly  to  those  who  may  be  of  the  blood  of  the  first 
purchaser.  It  does  not  require  us,  in  ascertaining  who  is  heir,  to 
Bearch  for  the  first  purchaser,  and  trace  his  blood  to  the  claimant. 
It  classes  the  persons  who  are  to  inherit  in  succession,  and  requires 
that  they  shall  have  a  certain  connection  or  relation  to  the  intestate, 
but  does  not  require  him  to  connect  himself  by  blood  or  otherwise 
with  any  one  beyond  the  intestate,  or  with  the  first  purchaser,  from 
whom  the  estate  descended  to  the  intestate,  except  where  the  estate 
passes  to  brothers  and  sisters  under  that  act.  In  that  case  the 
brothers  and  sisters  of  the  intestate,  who  are  of  the  blood  of  the  an- 
cestor or  of  the  parent  from  whom  the  lands  came,  to  the  intestate 
by  devise  or  descent,  are  preferred,  if  the  lands  were  thus  acquired. 
If  they  were  acquired  otherwise,  they  pass  in  the  manner  before 
stated. 

Such  being  the  state  of  our  laws  as  established  by  statute,  can  we 
hold,  as  is  done  in  England,  that  no  one  shall  inherit  lands  as  heir, 
unless  he  be  of  the  blood  of  the  first  purchaser ;  or  that  he  who  claims 
a  fee  simple  by  descent  from  one  who  was  first  purchaser  of  the  re- 
version or  remainder,  expectant  on  a  freehold  estate,  must  be  of  the 
same  blood  and  make  himself  heir  to  such  purchaser  at  the  time  the 
remainder  or  reversion  falls  into  possession?  To  do  so  would,  in 
our  judgment,  directly  contravene  our  statute  regulating  descents. 
By  it  the  father  is  made  the  heir  of  his  child,  whenever  the  child  dies 
without  issue,  and  brothers  and  sisters  or  their  descendants,  without 
requiring  any  connection  by  blood  with  the  person  from  whom  the 
child  derived  the  estate — he  inherits  in  such  case  all  his  estate;  he 
is  made  by  the  act  of  assembly  his  only  heir,  and  takes  every  inter- 
est of  his  son  however  acquired.  Suppose  one  dies,  and  his  estate 
descends  to  his  grandchild,  the  mother  of  the  child,  who  was  the 
daughter  of  the  grandfather,  being  dead ;  the  grandchild  dies,  leaving 
its  father  to  survive — can  any  doubt  exist  that,  under  our  laws,  the 
estate  would  pass  to  the  father  of  the  child,  although  he  has  not  in 
him  any  of  the  blood  of  the  grandfather,  who  was  the  purchaser  of 
the  land?  So,  too,  if  the  estate  came  to  the  child  from  a  maternal 
aunt  who  had  purchased  it,  the  father  would  inherit  it,  though  not  of 
the  blood  of  the  aunt  who  was  the  purchaser.  The  general  object 
of  the  intestate  law  in  this  state  is,  to  continue  the  estate  in  the  family 
of  the  intestate,  without  regard  to  the  families  or  connections  of  those 
from  whom  it  may  have  descended  to  the  intestate,  and  it  therefore 
looks  principally  to  the  paramout  claim  of  proximity  of  blood  to  the 
intestate.     The  single  exception  is  the  one  we  have  noted. 
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In  England,  seisin  is  necessary  to  make  the  stock  of  descent,  but 
not  so  in  this  state.  With  us,  title  or  any  manner  of  right,  legal  or 
equitable,  is  sufficient.  Executory  devises  are  not  considered  as  bare 
possibilities,  but  as  certain  interests  and  estates,  and  they  vest  or  so 
far  vest  before  the  contingency  happens,  as  to  pass  to  the  heirs  of  the 
devisee  over  who  dies  before  such  contingency,  in  the  same  manner 
as  contingent  remainders.  They  are  held  tft  be  interests  vested, 
though  not  in  possession.  Gurnel  vs.  Wood,  8  Viner,  112;  Ex.  38; 
2  Eq.  Cases  abd.  342,  Ex.  21;  Willes,  213;  Talhot,  123;  2  Fearne, 
532. 

When,  therefore,  Mrs.  Kean  died  intestate,  her  right  or  interest  in 
the  one-third  part  of  the  land  devised  to  James  B.  Macomb,  and 
which  was  limited  over  to  her  by  way  of  executory  devise,  descen- 
ded and  passed,  not  to  her  eldest  son,  according  to  the  rule  in  Eng- 
land, but  equally  to  her  two  children;  on  the  death  of  one  of  these 
children  the  entire  contingent  interest  limited  over  to  Mrs.  Kean, 
passed  to  the  surviving  child,  and  on  its  death,  its  entire  interest, 
which  was  the  interest  devised  to  its  mother,  passed,  according  to 
our  act  of  assembly,  (there  being  neither  issue,  nor  brothers  nor  sis- 
ters of  that  child,)  to  its  father,  the  lessor  of  the  plaintiff,  who  thus 
acquired  all  the  title,  interest,  and  right  which  was  given  under  the 
will  by  way  of  executory  devise  to  his  wife,  by  the  testator,  Thomas 
J.  Macomb,  in  the  one-third  of  the  land;  and  when  the  contingency 
happened  of  James  B.  Macomb  dying,  without  leaving  a  child  in 
being,  which  subsequently  did  happen,  Matthew  Kean  had  a  legal 
right  to  claim,  as  heir  to  his  child,  such  share  of  that  one-third  part 
as  his  wife,  if  living,  would  have  been  entitled  to. 

The  next  question  is,  what  interest  or  share  was  limited  over  to 
Mrs.  Kean  by  way  of  executory  devise  in  the  one-third  of  the  land 
given  to  J.  B.  Macomb,  and  what  portion  to  the  nephews  and  nieces 
of  Mrs.  Clayton,  the  sister  of  the  testator?  This  depends  upon  the 
construction  of  the  language  used  by  the  testator  in  his  will.  Was 
it  his  intention  that  they  should  take  per  capita  or  per  stirpes? 

There  are  some  rules  well  established  in  construing  wills,  to  which 
it  may  be  useful  to  refer. 

The  intention  of  a  testator  is  to  be  collected  from  the  will  itself, 
taking  in  aid  the  general  rules  of  construction  which  have  been  set- 
tled by  decision.  In  construing  wills  courts  are  bounded  by  the 
words  it  contains — of  the  words  used  they  are  to  declare  the  plain 
meaning;  if  they  should  adopt  a  different  course  they  would  become 
the  makers,  instead  of  the  expounders  of  the  will.  2  V.  £  Bea.  271 ; 
1  Eden,  43. 

We  may  privately  think  that  this  or  that  was  the  intention  of  the 
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testator,  but  we  are  not  at  liberty  by  private  opinion  to  establish  a 
construction  which  is  against  the  plain  words  of  a  will,  or  to  give  to 
words  a  meaning  contrary  to  that  which  has  been  assigned  to  them 
by  legal  adjudication.     1  Atky.  273-4;  1  Yeates,  439. 

When  a  testator  uses  technical  words,  or  words  which  have  re- 
ceived a  settled  legal  sense,  courts  are  bound  to  say  prima  facie,  that 
he  understood  the  meaning  of  them,  and  others  are  not  to  be  substi- 
tuted unless  by  express  words,  or  from  the  context;  or  by  an  una- 
voidable and  necessary  construction  it  plainly  appears  that  it  was 
intended  that  the  words  should  be  construed  or  used  otherwise,  or 
unless  it  becomes  necessary  to  do  so  in  order  to  make  sense  of  the 
will.  3  Term,  493;  Douglass,  341;  1  Yeates,  343;  5  Vezey,  401-2; 
2  Ball  &  Beatt.  204;  11  Wendall,  279,  293. 

If  words  be  used  in  a  will  which  have  received  a  settled  construc- 
tion, an  established  definite  meaning  by  express  adjudication,  such 
construction  should,  for  the  sake  of  uniformity  in  the  disposition  of 
real  estate,  and  for  the  security  and  repose  of  society,  be  adhered  to 
by  courts  of  justice,  unless  it  violates  the  plain  undoubted  meaning 
of  the  instrument.  2  Peere  Wms.  741;  3  Cranch,  134;  8  Term,  &&; 
6  Mass.  501 ;  4  Kent's  Com.  539. 

Lord  Eldon,  in  the  case  of  Lady  Lincoln  vs.  Pelham,  in  10  Vezey, 
says,  with  great  propriety,  "  If  there  is  a  settled  construction  founded 
on  cases  decided,  applying  to  the  terms  used,  it  is  better  to  adhere  to 
that  settled  construction,  though  I  may  entertain  some  doubt  whether  it 
is  according  to  the  intention,  rather  than  upon  some  grounds  on  which 
I  cannot  rest  on  every  view  of  the  case,  to  come  to  a  decision  having 
a  tendency  to  shake  that  which  forms  a  rule  of  construction,  and  which 
may  in  practice  have  been  acted  on  in  many  cases." 

With  this  conclusion  of  Lord  Eldon  we  accord,  and  if  there  be  a 
well  settled  legal  construction  of  the  words  and  language  which  have 
been  used  by  Thomas  J.  Macomb  in  his  will,  we  hold  it  better  to 
adopt  that  construction,  although  we  may  have  some  doubts,  if  such 
be  in  strict  conformity  with  the  intention  and  mind  of  the  testator 
when  he  executed  this  will. 

There  are  two  rules  of  construction  recognized  and  established  by 
decision,  either  of  which  when  applied  to  this  will,  leaves  no  doubt 
in  our  minds  as  to  what  should  be  the  true  legal  determination  of  the 
question  before  us. 

1.  Whenever  property  is  devised  to  children  and  grand  children, 
or  to  brothers  and  sisters  and  nephews  and  nieces,  to  be  equally  di- 
vided between  them,  and  the  devisees  are  individually  named,  thev 
take  per  capita  and  not  per  stirpes.  When  the  devise  is  to  them  by 
name,  they  take  in  their  own  right,  and  not  as  the  representatives  of 
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another:  the  devise  is  made  to  them  nominatim;  they  are  personae 
designatae,  and  they  claim  not  as  representing  their  ancestor,  although 
in  the  will  as  a  descriptio  personae  they  may  have  been  distinguished 
as  his  children,  but  in  their  own  right,  inasmuch  as  the  testator  has 
named  them  specially  and  personally,  as  those  who  have  the  legal 
personal  and  individual  right  to  the  benefit  conferred  by  the  will.  In 
the  case  of  Blackler  vs.  Webb,  in  2  Feere  Wms.  383,  the  attorney  gen- 
eral in  his  argument,  contended  that  the  construction  of  the  will  must 
be  the  same  as  "  if  the  testator  had  particularized  each  grandchild 
by  name,  as  John,  Thomas,  &c.  &c.,  when  he  said  there  could  be  no 
question  but  that  the  grandchildren  must  have  taken  per  capita  and 
not  per  stirpes."  This  principle  was  not  denied  by  the  opposin'g' 
counsel,  and  Lord  Chancellor  King  expressly  admits  its  correctness, 
for  he  decreed  in  the  case  then  before  him,  that  the  children  and  grand 
children  "  should  each  of  them  take  per  capita,  as  if  all  the  grand 
children  had  been  named  hy  their  respective  names."  The  Lord 
Chancellor  recognizes  the  rule  of  law  as  one  fixed  and  established, 
that  the  devisees  take  per  capita  and  not  per  stirpes,  if  they  be  named 
oy  their  respective  names. 

In  Phillips  vs.  Garth,  3  Brown,  68-9,  which  was  the  case  of  a  be- 
quest of  the  residue  to  the  next  of  kin,  it  appears  that  this  principle 
was,  by  the  counsel  on  both  sides  acceded  to  as  a  settled  one,  and 
about  which  there  could  be  no  controversy.  Justice  BuUer,  who  sat 
in  that  case  for  the  Lord  Chancellor,  in  delivering  his  judgment  says, 
"  it  is  agreed  that  if  he  (the  testator)  had  given  it  to  his  next  of  kin  by 
name,  they  must  have  taken  per  capita."  The  applicability  of  this 
rule,  which  we  consider  to  be  one  fully  established,  to  the  case  be- 
fore us,  is  apparent  when  we  examine  the  will  of  Thomas  J.  Macomb. 
He  devises  all  his  real  estate  to  his  sister  Elizabeth,  to  his  brother 
James,  and  to  his  nephews  and  nieces,  "  Joshua  Clayton,  Elizabeth 
Clayton,  Jennet  Clayton,  and  Henry  Clayton,  children  of  my  late  sis- 
ter Jennet  Clayton,  in  the  proportions  and  manner  and  under  the  re- 
strictions following,  that  is  to  say,  &c.  &c."  In  this  first  clause  of 
his  will,  in  which  he  devises  his  real  estate,  he  specially  names  all  the 
devisees  who  are  to  partake  of  it;  his  nephews  and  nieces  as  well  as 
his  brother  and  sister.  He  then  proceeds  to  fix  the  proportions  they 
respectively  shall  take,  and  when  he  comes  to  dispose  by  way  of 
executory  devise,  of  the  third  devised  to  his  brother,  in  the  event  of 
his  dying  without  issue,  and  which  third  part  is  the  subject  of  the 
present  action,  he  devises  it  "  to  be  equally  divided  between  my  sis- 
ter Elizabeth  and  my  said  nephews  and  nieces,  their  heirs  and  aissigns 
forever,  as  tenants  in  common."  The  devise  is  to  his  said  nephews 
and  nieces — that  is,  those  whom  he  had  previously  designated  and 
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whose  names  he  had  given,  viz:  Joshua,  Elizabeth,  Jennet  and  Hen- 
ry, to  be  equally  divided  between  them  and  his  sister.  By  this  spe- 
cific reference  to  his  nephews  and  nieces,  whom  he  had  previously 
named,  they  are  as  fully,  individually  and  personally  designated  in 
reference  to  this  third  part,  as  if  their  names  had  been  again  repeated 
in  connexion  with  this  third,  and  the  construction  of  this  devise  must 
be  the  same  as  if  the  names  had  been  so  repeated. 

The  devise  in  this  will  is  not  to  the  issue  or  children  of  the  late 
Mrs.  Clayton,  but  to  four  of  her  children,  whose  names  are  given; 
and  it  may  be  remarked,  as  to  the  devise  of  the  third  now  in  contro- 
versy, the  name  of  Mrs.  Clayton  does  not  appear  in  any  way  in  con- 
nection with  it.  Mrs.  Clayton  might  have  left  other  children.  Had 
such  been  the  fact,  could  such  other  children  have  claimed  a  portion 
of  this  third  part?  Surely  not.  And  yet,  if  the  claim  of  these  chil- 
dren of  Mrs.  Clayton  is  per  stirpes,  a  representative  one,  all  her  chil- 
dren would  be  entitled.  The  stock  could  not  be  represented  if  one 
child  was  excluded. 

2.  The  other  rule  to  which  we  had  reference  as  decisive  of  the 
questions  in  this  case  is  this.  The  settled  legal  construction  of  the 
words  equally  to  he  divided,  when  used  in  a  will  is  to  cause  an  equal 
division  of  the  property  per  capita  and  not  per  stirpes,  whether  the 
devisees  be  children  and  grandchildren,  brothers  or  sisters  and  ne- 
phews and  neices,  or  strangers  in  blood  to  the  testator.  1  Brown,  31 ; 
3  76.  64;  Talbot,  251. 

In  the  case  of  Butler  vs.  Stratton,  3  Brown,  367,  the  testator  be- 
queathed the  sales  of  certain  property  to  be  divided  equally  between 
E.  C.  Stratton,  John  Stratton  and  the  children  of  Mary  Patterson. 
Mary  Patterson  had  four  children,  and  the  question  was,  whether 
the  legacy  should  be  divided  per  stirpes  or  per  capita,  and  it  was  ruled 
by  Lord  Thurlow,  that  the  division  should  be  per  capita. 

Lord  Eldon,  in  the  case  we  have  before  referred  to,  of  Lady  Lin- 
coln vs.  Pelham,  in  10  Vezey,  176  says,  when  speaking  of  this  rule, 
"  it  has  been  applied  to  many  instances  upon  which  doubts  have  been 
strongly  raised — for  instance,  a  gift  to  a  brother  and  the  children  of 
a  deceased  brother,  who  without  a  will  would  take  per  stirpes:  yet 
it  has  been  held  that  though  the  law  would  have  given  it  in  moieties, 
that  is  not  the  effect  of  an  express  bequest ; "  and  after  decreeing  a 
distribution  per  capita,  his  lordship  adds — whatever  the  actual  inten- 
tion may  have  been,  the  legal  effect  is  a  distribution  per  capita,  and 
I  cannot  safely  draw  an  inference  from  the  other  parts  of  the  will,  in- 
troducing distinctions  tending  to  shake  the  settled  doctrine. 

In  the  case  of  Lugar  vs.  Harnian,  1  Cox,  250,  the  testator  be- 
queathed the  residue  of  his  estate  to  be  equally  divided  amongst  all  and 
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every  the  child  and  children  of  his  late  cousin,  Edward  Lugar  and 
his  cousin  Philip  Fearis,  and  their  lawful  representatives,  and  Lord 
Kenyon,  then  master  of  the  rolls,  decreed  one-fifth  of  the  residue  to 
Philip  Fearis,  and  a  fifth  to  each  of  the  four  children  of  Edward 
Lugar. 

In  Northey  vs.  Strange,  1  P.  Wms.  341,  there  was  a  bequest  by  a 
freeman  of  London,  of  one  moiety  of  the  surplus  of  his  personal  es- 
tate to  his  son  A.,  and  the  other  moiety  to  his  children  and  grand 
children,  and  it  was  ruled  by  Sir  John  Trevor,  master  of  the  rolls, 
that  the  children  and  grandchildren  should  take,  per  capita  and  not 
per  stirpes ;  they  all  taking  in  their  own  right,  and  not  by  way  of  re- 
presentation. 

Blackler  vs.  Wehh,  reported  in  2  P.  Wms.  383,  and  to  which  we 
have  heretofore  referred,  is  a  prominent  case  in  relation  to  the  rule 
we  have  stated.  S.  Bagwell  having  had  several  children,  some  of 
whom  were  dead  and  others  living,  by  his  will  bequeathed  the  surpliLS 
of  his  personal  estate  equally  to  his  sons  James,  and  to  his  son  Peter's 
children,  to  his  daughter  Traverse,  and  to  his  daughter  Webb'^? 
children,  and  to  his  daughter  Mann.  The  question  was,  whether 
the  children  and  grandchildren  should  take  per  capita  or  per  stirpes. 
It  was  urged  for  the  children  that  the  distribution  should  be  by 
stocks,  as  it  was  not  probable  that  the  testator  should  intend  his  own 
children  to  take  no  greater  share  of  his  estate  than  each  of  his  grand- 
children, who  were  of  tender  years,  and  would  require  but  a  small 
expense  for  their  maintenance  and  subsistence.  But  Lord  Chancellor 
King  decreed  that  the  three  children  of  the  testator,  James,  Traverse, 
and  Mann,  and  the  children  of  Peter,  who  was  dead,  and  the  chil- 
dren of  Mrs.  Webb,  being  in  all  fourteen  in  number,  should  each 
take  per  capita,  as  if  all  the  children  had  been  named  by  their  re- 
spective names.  He  held,  that  the  grandchildren  could  not  take 
according  to  the  statute  of  distribution,  or  in  allusion  thereto,  as  the 
testator's  daughter,  Webb,  was  living,  and  her  children  could  not 
therefore,  represent  her:  and  that  it  would  be  to  go  too  much  out  of 
the  will,  and  contrary  to  its  words,  to  determine  that  the  grand- 
children should  take  per  stirpes,  when  the  meaning  of  the  testator 
might  be  according  to  his  words,  and  that  meaning  a  reasonable  and 
sensible  one. 

By  the  terms  of  the  will  of  Thomas  J.  Macomb,  the  third  part  of 
the  real  estate  on  the  death  of  James  B.  Macomb  without  issue,  is 
"  to  be  equally  divided  between  the  testator's  sister  Elizabeth  and  his 
said  nephews  and  nieces,  their  heirs  and  assigns  forever,  as  tenants 
in  common."  The  words  used  in  this  will,  "  equally  to  he  divided," 
have  received  a  settled  legal  construction  in  courts  of  justice,  as  ap- 
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pears  from  the  cases  to  which  we  have  referred,  and  many  others 
which  might  be  cited;  that  is,  an  equal  distribution  per  capita 
amongst  the  different  legatees;  and  that  too  in  cases  in  which  it 
might  well  be  doubted  if  such  was  the  intention  existing  in  the  mind 
of  the  testator,  as  in  the  case  of  a  father  devising  to  a  living  son  and 
the  numerous  offspring  of  a  deceased  child;  and  a  brother  devising 
to  a  sister  and  the  children  of  a  deceased  sister.  The  first  and  natu- 
ral impression  would  be  in  such  cases  that  the  testator  meant,  that 
his  son  and  the  children  of  his  deceased  son,  or  the  sister  and  her 
nephews  and  nieces,  should  take  in  equal  moieties,  as  the  law  would 
apportion  it  in  cases  of  intestacy,  and  not  that  the  son  or  sister  should 
receive  only  a  share  per  capita,  an  eighth  or  tenth  part  of  the  estate 
according  to  the  number  of  children  left  by  the  deceased  son  or  sis- 
ter, and  each  grandchild  or  nephew  take  as  much  of  the  estate  as 
the  son  or  sister;  and  yet  in  these  cases  the  law  is  settled  beyond  all 
doubt,  that  if  by  the  will  the  fund  is  to  be  equally  divided,  the  son  or 
sister  takes  no  larger  share  than  one  of  the  grandchildren,  or  nephews 
or  nieces,  unless  there  bo  something  in  the  will  plainly  and  explicitly 
controlling  and  over-ruling  the  established  and  legal  sense  of  these 
words.  A  testator  in  using  such  technical  words — words  whose 
legal  import  is  settled — is  presumed  in  law  to  have  understood  and 
used  them  in  their  established  legal  sense,  (unless  from  the  will  itself, 
or  something  to  which  it  refers,  the  contrary  clearly  and  satisfac- 
torily appears,)  and  the  legal  operation  of  such  words  thus  used 
must  prevail.  In  adhering  to  an  established  rule,  and  giving  to 
words  that  construction  and  sense  which  adjudged  cases  have  as- 
signed them,  courts  of  justice  pursue  the  safe  course,  and  render 
secure  the  tenures  and  disposition  of  property.  Where  land-marks 
have  been  long  fixed,  it  is  for  the  common  interest  of  society  that 
they  should  be  upheld  and  strengthened,  rather  than  that  their  foun- 
dation should  be  weakened  or  in  any  manner  impaired.  The  differ- 
ent provision  in  this  will,  and  the  particular  circumstances  of  this 
case,  may  l)e  such  as  to  raise  doubt  and  conjecture  as  to  the  inten- 
tion; but  the  inference  arising  from  them  is  not  such  (as  was  said 
by  Lord  Eldon,  in  10  Vezey,  176)  as  can  overpower  the  settled  con- 
struction of  the  words  used  by  the  testator.  They  are  not  of  that 
plain,  strong,  conclusive,  or  overpowering  character. 

It  is  urged  on  tlie  part  of  the  plaintiff,  that  the  provision  in  the  will 
of  Thomas  J.  Macomb,  in  relation  to  the  legacies  of  £500  given  to 
each  of  his  sisters,  by  the  will  of  Thomas  Irons,  and  charged  by  the 
latter  will  on  the  land  devised  to  Thomas  J.  Macomb,  is  of  a  char- 
acter to  control  the  legal  operation  of  the  language  used  by  Thomas 
J.  Macomb  in  his  will.     The  argument  is,  that  the  legacies  given  to 
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the  sisters  by  the  grandfather,  were  equal  in  amount;  that  Thomas 
J.  Macomb  intended  the  devises  in  his  will  to  his  sister  Elizabeth, 
and  the  children  of  his  sister  Jennet,  to  be  in  payment  of  those  lega- 
cies; and  therefore,  that  the  court  must  infer  or  presume  that  the 
brother  intended  to  give  his  sister  Elizabeth,  and  the  children  of  his 
sister  Jennet  equally  of  his  estate,  as  the  legacies  of  the  sisters  were 
equal,  and  they  by  his  will,  excluded  from  any  claim  for  those  lega- 
cies. 

Such  an  inference,  we  think,  cannot  be  drawn  from  this  will.  It  is 
true  the  legacies  to  the  sisters  from  their  grandfather  were  equal, 
and  charged  on  the  land  devised  by  him  to  Thomas  J.  Macomb,  but 
we  cannot  presume  that  the  latter  designed  the  sisters  or  their 
children  to  take  equal  parts  of  his  estate  in  satisfaction  of  those 
legacies,  when  the  will  plainly  and  expressly  shows  that  he  did  not 
intend  that  they  should  partake  of  his  estate  equally.  While  single, 
Elizabeth,  the  sister,  was  to  have  one-half  of  the  real  estate,  and  the 
nephews  and  nieces  only  a  fourth.  To  infer  equality  of  interest  under 
this  will,  because  the  legacies  from  Thomas  Irons  to  the  sisters  were 
of  the  same  amount,  would  be  to  violate  the  plain  language  and  clear 
and  undoubted  design  of  Thomas  J.  Macomb.  Such  a  construction 
would  reduce  the  share  of  Elizabeth,  even  while  single,  from  a  half 
to  a  third  of  the  estate ;  though  it  is  manifest,  beyond  all  question,  that 
her  brother  intended  that  while  single  she  should  hold  the  one-half 
of  his  estate,  and  his  nephews  and  nieces  but  a  fourth.  We,  there- 
fore, can  perceive  nothing  in  this  provision  of  the  will,  taking  in  con- 
nection with  it  the  will  of  Thomas  Irons,  that  can,  in  our  judgment, 
control  the  established  construction  and  legal  sense  which  judicial 
decisions  have  assigned  to  the  words  used  by  T.  J.  Macomb,  in  his 
will.  It  will  be  remarked,  too,  that  the  provision  by  T.  J.  Macomb 
as  to  these  legacies,  is  not  expressly  in  satisfaction  or  payment,  but 
in  bar;  for  the  language  he  uses  is,  that  the  devises  to  his  sister  and 
nephews  and  nieces  are  to  be  in  lieu  of  the  principal  and  interesti 
(if  any)  of  those  legacies.  There  is  no  distinct  admission  that  the 
whole  or  even  any  part  is  unpaid.  His  design  was  to  bar  any  claim 
on  his  estate  grounded  on  these  legacies. 

These  nephews  and  nieces  had  no  claim  to  the  legacy  given  their 
mother  by  her  grandfather.  If  unpaid,  it  belonged  to  their  father, 
who  is  still  living,  and  he  might,  after  the  death  of  Thomas  J. 
Macomb,  have  recovered  this  legacy  from  his  estate;  and  his  chil- 
dren, the  nephews  and  nieces  of  the  testator,  would  not  by  that  act 
have  been  debarred  from  enforcing  their  claim  to  the  interest  in 
the  real  estate  of  T.  J.  Macomb,  devised  them  by  his  will,  notwith- 
standing such  recovery. 

VOL.   II.  16 
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The  precise  disposition  which  it  was  designed  to  make  of  the  third 
part  of  the  land  devised  to  James  B.  Macomb,  ia  case  hei  died  with- 
out issue,  is  a  matter  of  conjecture ;  of  inference ;  and,  indeed,  of  con- 
siderable doubt:  for  we  find  in  one  part  of  this  will  the  testator  pro- 
viding, that  in  the  event  of  James  dying,  and  leaving  no  issue  who 
shall  be  living  at  the  time  of  Elizabeth's  marriage,  then  her  "  lifs 
estate  "  is  not  to  cease.     Why  this  provision  securing  to  Elizabeth, 
after  the  death  of  James  without  issue,  a  continuance  of  a  lije  estate 
in  the  moiety  of  the  land,  if  he  intended  that  on  the  death  of  James 
without  issue,  she  should  have  a  fee  in  the  moiety?     It  is  manifest 
from  the  will,  that  the  testator  intended,  if  his  brother  died  without 
issue,  his  nephews  and  nieces  were  to  take  the  one-half  of  his  retell 
estate  whether  Elizabeth  married  or  remained  single.     But  it  is  not 
equally  clear  that  he  intended  if  Elizabeth  married,  she  should  then 
be  entitled  to  the  one-half,  or  that  these  nephews  and  nieces  should 
not  have  a  right  to  more  than  the  one-half.     In  the  absence,  there- 
fore, of  a  plain  and  explicit  intention,  the  safe  rule  is  to  adopt  the 
settled  legal  interpretation  of  the  language  the  testator  has  employed. 
It  may  have  been,  and  most  probably  was,  the  design  of  the  testator 
to  place  his  sister,  and  the  children  of  his  deceased  sister,  on  an 
equality,  if  his  brother  died  without  issue.     But  whatever  his  actual 
intention  may  have  been,  (and  it  is  and  must  remain  one  of  conjecture 
and  at  least  of  some  doubt,)  the  legal  effect  of  the  language  used  by 
him  in  devising  over  the  interest  which  had  been  given  to  James,  as 
established  by  repeated  decisions,  is  to  prevent  that  equality,  and  to 
vest  in  his  sister  Elizabeth,  and  in  each  of  his  nephews  and  nieces, 
an  equal  share  of  that  interest.     By  the  will  that  interest,  which  is  a 
third  part  of  the  land,  was  to  be  divided  equally  between  Elizabeth 
Macomb,  (afterwards  Mrs.  Kean,)  Joshua  Clayton,  Elizabeth  Clayton, 
Jennet  Clayton  and  Henry  Clayton;  that  is,  according  to  the  estab- 
lished sense  of  thc^se  words,  the  share  of  each  of  these  five  devisees 
was  to  be  equal.     It  could  not  be  "  divided  equally,"  as  the  will  di- 
rects, unless  each  devisee  received  a  share   equal  to   that  of   each    of 
the  other  devisees.     According  to  our  judgment,  we  should  unsettle 
the  established  doctrine  of  courts  of  justice,  if  we  should  unde*rtake 
to  draw  from  the  other  parts  of  this  will,  an  inference  (for  it  could 
be  nothing  more)  which  would  annul  or  render  inoperative  the  plain 
legal  language  in  which  the  devise  in  question  is  couched.     We  do 
not  feel  at  liberty,  as  was  said  by  the  master  of  the  rolls,  in  8  Vezey, 
42,  by  inference  or  argument  from  other  parts  of  the  will,  to  control 
the  effect  of  a  positive  bequest.     But  we   hold  it  to   be  our    duty  to 
apply  the  rule  in  6  Term,  Bep.,  352,  "  In  construing  a  will  to  give 
effect  to  the  devisor's  intention,  as  far   as  we  can   consistently  with 


Kean's  Lessee  vs.  Eoe  &  Hoffecker.  123 

the  rules  of  law,  not  conjecturing,  but  expounding  his  will  from 
the  words  used.  And  where  certain  words  have  obtained  a  precise 
technical  meaning,  we  ought  not  to  give  them  a  different  mean- 
ing; for  that  would  be,  as  Lord  King  and  other  Judges  have  said, 
removing  land-marks." 

Judgment.  And  now,  to  wit,  this  &c.  this  cause  coming  on  to  be 
heard  by  and  before  the  court  here,  and  the  same  being  debated  by 
counsel  on  both  sides  learned  in  the  law,  and  this  court  having  heard 
and  considered  the  questions  of  law  which  were  directed  to  be  heard 
before  this  court,  it  is  considered  and  adjudged  by  the  court  here, 
that  upon  the  death  of  the  said  James  B.  Macomb,  the  said  Matthew 
Kean  took  and  became  entitled  only  in  and  to  an  undivided  fifth  part 
or  share  of  and  in  the  said  third  part  of  the  said  lands  and  premises 
in  the  case  stated  mentioned,  which  said  third  part  the  said  James 
B.  Macomb  took  and  became  entitled  to,  under  the  said  will  of  the 
said  Thomas  J.  Macomb ;  and  it  is  further  ordered  by  the  court  here, 
that  the  record  and  proceedings  in  this  cause  be  remanded  to  the 
Superior  Court  of  this  state  in  and  for  Kent  county. 

J.  A.  Bayard,  for  plaintiff. 

Frame,  for  defendant. 
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JOHN  DUEHAM  vs.  DAVID  GEEENLY,  surviving  executor  of 
JOHN  EVANS,  deceased. 

A  bond  will  be  presumed  paid  after  twenty  years,  unless  there  be  some  ac- 
knowledgment or  other  circumstance  to  rebut  such  presumption. 

Debt  on  bond.  Pleas,  non  est  factum;  payment  ad  diem;  pay- 
ment post  diem ;  plene  administravit,  and  performance. 

The  bond  was  dated  30th  April  1807,  for  $400  00,  conditioned  to 
pay  $200  on  or  before  the  1st  of  April  1811.  The  plaintiff  resided 
in  the  State  of  Indiana  since  1807.  In  February  1819,  his  agent 
here  called  on  Evans,  who  admitted  that  there  were  unsettled  claims 
or  transactions  between  him  and  Durham.  The  conversation  was 
about  this  bond.     Evans  died  in  the  same  year. 

The  only  question  was  on  the  presumption  of  payment  arising  from 
lapse  of  time,  as  to  which,  the  Court  by 

Black,  Justice,  charged  the  jury : 

That  if  the  holder  of  a  bond  allows  it  to  stand  for  twenty  years, 
without  any  demand  for  payment,  either  in  whole  or  in  part,  the  law 
presumes  the  bond  to  be  paid  or  satisfied.  But  this  is  a  mere  pre- 
sumption, and  may  be  rebutted  by  facts  or  circumstances,  such  as 
payment  of  interest,  or  other  acknowledgment  that  the  debt  is  un- 
paid. 1  Phil  Ev.  114;  2  8tarTc.  310;  1  Wheat.  Selw.  423;  1  Stark. 
Rep.  81;  1  Yeates'  Rep.  584;  4  East,  599;  16  do.  420.  The  jury 
are  to  judge  of  the  extent  of  defendant's  admissions  as  an  acknowl- 
edgment that  this  bond  had  not  been  paid. 

Verdict  for  plaintiff. 

Ridgely,  for  plaintiff. 

Brinckloe,  for  defendant. 
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SMITH  E.  DAVIS  and  wife  vs.  LOT  RAWLINS,  Adm'r.  of  JONAS- 
WALKEK,  deceased. 

An  administrator  is  bound  to  defend  the  estate  of  his  intestate  against  claims 
which  he  does  not  think  just;  and  if  in  a  proper  case  he  employ  a  solicitor 
in  chancery  for  this  purpose,  he  is  entitled  to  charge  the  solicitor's  fees  as 
against  the  estate. 

Appeal  from  the  decree  of  the  Orphans'  Court  for  Sussex  county. 

Exceptions  were  filed  in  the  Orphans'  Court  by  "  Smith  E.  Davis 
and  Eliza  his  wife,  late  Eliza  Walker,  one  of  the  children  and  heirs 
at  law  of  Jonas  Walker,  deceased,"  to  the  administration  accounts 
passed  by  Lot  Eawlins  on  said  estate.  The  chancellor,  sitting  alone 
in  the  Orphans'  Court,  disallowed  all  the  exceptions  but  one,  which 
was 

"  To  this  sum  paid  E.  D.  CuUen,  Esq.,  solicitor's  fee  in  a  suit  in 
Chancery,  $50  00." 

This  exception  was  allowed  so  far  as  to  strike  out  all  of  said  item 
of  charge,  except  the  sum  of  $13  33..  And  the  chancellor  decreed 
that  each  party  should  pay  his  own  costs. 

From  this  decree  the  administrator  appealed. 

Cullen,  for  appellant: 

The  accounts  were  not  altered  in  any  respect,  except  to  reduce 
the  charge  for  cash  paid  the  solicitor  in  chancery,  from  $50  00  to 
$13  33.  If  this  sum  was  properly  paid  and  ought  to  have  been  al- 
lowed, then  the  decree  of  the  Orphans'  Court  is  erroneous,  not  only 
in  this  respect,  but  as  to  costs. 

Smith  E.  Davis  held  a  bond  against  Walker  for  $1500.  He 
brought  a  suit  on  it  against  Walker's  administrator,  which  suit  was 
referred  to  arbitrators,  saving  the  right  of  applying  to  chancery  for 
relief  against  the  bond  as  fraudulent  and  without  consideration.  The 
administrator,  believing  it  to  be  so,  employed  counsel  to  file  a  bill, 
and  conduct  a  suit  in  chancery  to  set  aside  the  bond.  He  failed  in 
his  proof,  and  the  bill  was  dismissed.  He  paid  his  counsel  $50  00 
for  conducting  the  suit.  The  question  then  is,  whether  an  adminis- 
trator may  not  lawfully  employ  and  pay  counsel  to  prosecute  or  de- 
fend for  the  estate ;  and  does  it  make  any  difference  that  he  fails  in 
the  suit?  He  is  not  an  insurer.  So  long  as  he  acts  in  good  faith, 
and  makes  reasonable  payments  to  counsel,  he  ought  to  be  protected. 
The  interest  of  the  estates  of  intestates  requires  that  the  administrator 
should  have  the  power  to  employ  and  pay  counsel.  Can  it  make 
any  difference  that  the  suit  is  unsuccessful?  If  so,  it  is  ruinous 
either  way  to  administrators.  He  is  bound  to  show  why  he  has  not 
collected  debts  appearing  to  be  due  his  estate ;  and  he  can  only  show 
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this  by  the  result  of  a  suit.  If  he  does  not  sue,  he  must  be  charged 
with  the  amount;  if  he  does  sue,  and  fails,  as  is  contended,  he  must 
be  ruined  by  the  costs  of  the  proceeding. 

Again,  it  is  the  interest  of  the  public  that  fair  fees  paid  counsel 
should  be  allowed;  otherwise  those  who  know  how  to  prepare  this 
kind  of  business,  and  bring  it  properly  before  the  court  for  adjudica- 
tion, must  be  driven  out  of  employment,  and  the  business  left  to  the 
parties  themselves.  Could  justice  be  administered  in  this  way  with- 
out the  employment  of  men  whose  profession  it  is  to  conduct  such 
business  ?  The  result  would  be  either  what  I  have  stated,  or  it  would 
drive  administration  into  the  hands  of  lawyers  exclusively. 

I  admit  that  in  England,  counsellors'  fees  are  not  recoverable; 
neither  are  physicians'.  There  counsellors  are  distinct  from  attor- 
neys, pleaders,  &c. ;  so  are  physicians  distinct  from  surgeons  and 
apothecaries,  who  can  even  in  England  recover.  In  all  the  courts 
of  this  state  it  has  been  decided  that  a  counsellor  or  attorney  may 
recover  his  fees.  These  characters  are  all  blended  in  that  of  the 
lawyers  here.     1  Harr.  Rep.  127,  Stevens  vs.  Monges. 

The  decision  allowing  $13  33  was  unquestionably  wrong.  This 
is  the  fee  to  be  taxed  as  between  the  parties,  and  has  no  reference 
to  what  should  be  paid  by  plaintiff  to  his  counsel.  If  the  solicitor's 
fee  was  wrong,  it  was  wholly  wrong,  and  ought  to  have  been  stricken 
out. 

Brinchloe,  for  appellee,  did  not  deny  that  in  a  proper  case  a  fee 
might  be  paid  by  an  administrator  to  a  solicitor  in  chancery,  and  this 
payment  be  allowed  him  in  his  settlement  of  the  estate ;  but  contended 
that  the  payment  in  this  case  was  not  proper,  and  ought  not  to  have 
been  allowed. 

Smith  Davis  held  a  bond  against  Walker.  He  sued  his  adminis- 
trator, and  recovered  judgment.  All  the  estate  of  Walker  was  ap- 
plicable to  this  judgment,  and  whatever  was  spent  in  litigating  with 
us  was  spent  out  of  our  money.  He  filed  a  hopeless  bill  in  chancery ; 
never  took  any  depositions,  nor  sought  to  support  his  bill;  asked  the 
chancellor  to  dismiss,  his  bill  in  order  that  he  might  begin  again. 
The  chancellor  refused,  but  decreed  against  him;  and  afterwards, 
when  the  administration  accounts  were  excepted  to,  the  chancellor  re- 
fused to  allow  more  than  $13  33  for  prosecuting  his  vexatious  and 
fruitless  suit.  We  do  not  deny  that  in  any  case  where  the  adminis- 
trator's bond  would  compel  him  to  bring  or  defend  suit,  he  ought  to 
be  allowed  a  fair  fee  paid  to  counsel.  But  it  is  for  the  court  in  every 
case  to  say,  whether  the  proceeding  of  the  administrator  was  pru- 
dent and  right,  and  whether  his  counsel  fees  ought  to  be  allowed. 
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Bidgely,  on  same  side : 

Costs  awarded  against  executors  or  administrators  shall  not  be 
allowed  in  their  accounts,  unless  the  chancellor  certifies  their  pro- 
priety, &c.  Digest,  225.  No  such  certificate  was  ever  given  as  to 
this  fee,  and  the  register  had  no  authority  to  allow  it. 

I  don't  dispute  Mr.  Cullen's  law,  but  dejiy  its  application.  Nei- 
ther do  we  deny  that  the  whole  fee  of  $50  00  was  earned  and 
ought  to  have  been  paid  to  the  counsel;  but  the  question  is,  whether 
the  estate,  or  rather  the  plaintiffs  in  the  judgment  to  the  amount  of 
the  estate  shall  pay  it.  Why  was  the  bill  filed?  To  keep  us  out 
of  our  money  or  sink  it.  What  was  its  fate?  Never  prosecuted — 
sought  to  be  withdrawn — decided  against  him.  Shall  we  or  he  bear 
the  costs  of  the  proceeding?  The  whole  matter  was  before  the 
chancellor.  He  knew  what  had  been  the  object  of  the  bill  and  its 
fate,  and  he  saw  proper  to  disallow  the  whole  of  this  sum  of  $50  00, 
paid  by  the  administrator  for  the  fee  to  Mr.  Cullen,  and  only  allow 
him  $13  33.  Whatever  he  might  and  ought  to  have  paid  to  his 
counsel,  this  court  will  not  say  that  he  was  entitled  to  receive  credit 
for  any  more  of  it  as  against  Walker's  estate,  or  rather  against  his 
creditor. 

Cullen. — The  administrator  believed  this  bond  to  be  fraudulent. 
He  might  have  no  proof  of  it,  but  he  had  the  right  to  go  into  chan- 
cery for  a  discovery,  and  to  put  the  plaintiff  on  his  oath.  It  was 
believed  that  Walker  gave  this  bond  to  Davis  for  a  particular  pur- 
pose, taking  a  secret  defeazance.  He  died,  and  the  defeazance 
could  not  be  found.  His  only  hope  was  to  come  at  the  conscience 
of  Davis.  Under  the  advice  of  counsel  he  filed  this  bill.  It  failed,  it 
is  true,  because  Davis  would  make  no  discovery.  The  case  then 
brings  up  the  broad  question,  whether  an  administrator,  believing  it 
to  be  right ;  being  instructed  by  counsel,  that  it  is  right ;  to  file  a  bill 
in  chancery  in  the  defence  of  his  intestate's  estate  against  a  fraudulent 
bond,  shall  be  entitled  to  repayment  out  of  that  estate  of  necessary 
fees  paid  to  counsel,  because  the  suit  in  chancery  finally  failed.  The 
act  of  assembly  is  no  bar.  It  refers  to  the  costs  of  record,  and  not 
to  counsel  fees — the  legal  costs  charged  as  between  the  parties. 

The  Court  considering  that  the  administrator  had  acted  prudently 
and  right  in  filing  the  bill  in  chancery,  and  employing  a  solicitor  for 
that  purpose,  reversed  the  decree  of  the  Orphans'  Court  in  respect  of 
the  solicitor's  fee. 

Decree  reversed. 

Cullen,  for  appellant. 

Bidgely  and  BrincJdoe,  for  appellee. 
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ENOCH  HOLLIS  vs.  JONATHAN  MORRIS. 

A  former  recovery  is  conclusive  as  to  all  matters  that  might  have  been  in- 
cluded in  it,  unless  it  be  shown  that  the  matter  sued  for  was  not  in  fact 
included  in  the  former  action. 

If  A.  place  his  goods  in  the  hands  of  B.  for  a  fraudulent  purpose,  a  court  of 
justice  will  not  aid  him  to  recover  them  back. 

Assumpsit  for  the  price  of  a  gig  and  harness,  sold  and  delivered. 
Pleas,  non-assumpsit;  payment;  set-off,  and  the  act  of  limitation. 

The  case  was  singularly  circumstanced  on  the  evidence.  Admis- 
sions of  the  defendant  that  he  had  bought  the  gig  were  proved;  and 
it  was  also  proved  that  the  plaintiff  had  repeatedly  declared  that  he 
had  not  sold  the  gig  to  defendant,  but  had  hired  it  to  him. 

The  truth  of  the  matter  was,  that  Ilollis,  being  in  failing  circum- 
stances, had  placed  this  gig  with  other  property  in  the  hands  of  Mor- 
ris, under  pretence  of  a  sale,  but  really  to  defraud  his  creditors.  Mor- 
ris afterwards  refusing  to  give  it  up,  Hollis  brought  an  action  of  as- 
sumpsit (ante  p.  3,)  in  which  the  defence  was  as  to  this  gig,  that  it 
was  not  bought  but  hired.  The  jury  gave  a  general  verdict  for  the 
plaintiff,  excluding,  as  he  supposed,  the  price  of  the  gig.  The  defend- 
ant then  brought  an  action  of  trover  for  the  gig,  and  recovered  a 
verdict,  (ante  p.  4;)  whereupon  Hollis  again  sued  him  for  the  value 
of  the  gig. 

The  defence  set  up  was  fraud ;  and  a  former  recovery ;  as  to  which, 

The  Court  charged, 

1st.  That  the  former  recovery  was  conclusive  on  all  subjects  and 
causes  of  action  that  might  have  been  included  in  the  former  suit, 
unless  the  plaintiff  shows  by  proof,  that  the  matter  now  sued  for,  was 
not  in  fact  included  in  that  action.      16  Johns.  Rep.  136;  2  Ibid. 

2d.  That  if  the  gig  was  placed  with  the  defendant  by  plaintiff,  to 
defraud  his  creditors,  and  there  was  no  actual  bona  fide  sale  o^  it, 
the  plaintiff  is  not  entitled  to  the  aid  of  a  court  of  justice  to  recover 
it  back. 

Verdict  for  defendant. 

BrincMoe,  for  plaintiff. 

Cullen,  for  defendant. 
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WILLIAM  ELLIS,  Administrator  of  EACHEL  PRITCHAED,  vs. 
MOSES  CULVER. 

A  joint  tenant,  or  tenant  in  common,  cannot  maintain  replevin  for  his  share  of 
an  undivided  chattel  against  his  co-tenant;  or  against  a  third  person. 

In  trespass  by  a  part  owner,  for  an  injury  done  to  a  chattel,  the  defendant 
must  plead  the  non-joinder  in  abatement ;  but  in  replevin  it  may  be  taken 
advantage  of  by  motion  in  arrest  of  judgment. 

If  the  narr.  contain  a  good  cause  of  action,  but  join  with  it  matter  which  is 
not  actionable,  the  defendant  may  demur  as  to  that,  or  object  to  evidence  ap- 
plicable to  it,  or  ask  a  charge  to  the  jury  not  to  consider  it;  if  he  do  neither, 
and  there  be  a  general  verdict  against  him,  the  court  will  not  arrest  the 
judgment,  but  will  intend  that  the  damages  were  given  only  for  the  action- 
able part,  and  this  though  there  be  but  one  count. 

Eeplevix.  Pleas,  no7i  cepit  and  property.  Trial  and  verdict  for 
plaintiff;  and  motion  in  arrest  of  judgment. 

This  cause  was  tried  at  the  fall  term,  1833,  and  the  argument  and 
result  of  the  motion  is  reported  in  1  Harr.  Rep.  76 ;  but  the  grounds 
of  the  decision  are  not  given;  and  the  judgment  rendered  appears  to 
be  contrary  to  the  principles  reported  to  have  been  decided.  The 
following  opinion  of  the  court,  drawn  up  by  Judge  Black,  was  acci- 
dentally omitted  in  the  former  report. 

Black,  Justice. —  This  is  an  action  of  replevin  for  taking  and  de- 
taining a  bed  and  furniture,  a  dining  table,  one  chest,  fifty  bushels  of 
corn,  six  hogs,  four  sheep,  one  cow,  one  horse  colt,  and  one-third  of 
four  and  a  half  stacks  of  fodder,  of  the  goods  and  chattels  of  the  plain- 
tiff. The  defendant  pleaded  non  cepit  and  property;  and  the  jury  have 
found  for  the  plaintiff,  and  assessed  his  damages  to  $91  50. 

A  motion  has  been  made  to  arrest  the  judgment,  on  the  ground 
that  one  tenant  in  common  cannot  maintain  replevin  for  his  undivided 
share  of  a  chattel,  and  that  the  writ  and  declaration  show,  that  as  to 
a  part  of  the  property  in  controversy,  (the  fodder,)  the  plaintiff  makes 
claim  of  only  one-third  part. 

The  action  of  replevin  is  founded  on  the  general  or  special  pro- 
perty of  the  plaintiff.  If  he  have  not  the  immediate  right  of  possession 
to  the  chattel,  he  cannot  maintain  this  action. 

The  primary  object  of  the  action  is  to  recover  back  the  chattel 
itself,  and  damages  for  taking  and  detaining  it  follow  such  recovery. 
The  secondary  object  of  this  action  is  to  recover  a  sum  of  moneyj 
equivalent  to  the  value  of  the  property  claimed,  and  likewise  a  com- 
pensation for  the  injury  sustained  by  the  plaintiff,  if  the  defendant 
will  not  yield  possession  of  the  property,  for  the  recovery  of  which 
the  suit  has  been  instituted.    Where  the  chattel  is  held  in  joint  tenancy 
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or  in  common,  the  right  of  possession  is  in  all  the  tenants  or  part 
owners,  and  not  in  any  one  of  them.  Until  there  is  a  severance,  no 
one  of  the  owners  can  by  law  sustain  a  claim  to  the  exclusive  pos- 
session of  the  chattel.  His  right  to  the  possession  is  no  stronger  than 
that  of  his  co-tenant.  If  such  were  not  the  rule  of  law,  and  there 
were  six  owners  in  joint  tenancy  or  in  common,  five  of  these  owners 
might  institute  their  separate  actions  of  replevin  against  the  sixth 
co-tenant,  each  claiming  the  possession  by  his  suit,  and  each  might 
obtain  a  judgment  for  the  restoration  of  the  property,  or  damages  to 
its  value.  To  which  of  the  five  should  the  sheriff  deliver  the  pro- 
perty, if  the  defendant  should  not  give  security  on  the  writ  being 
served  ? 

If  the  property  belonged  to  two,  the  plaintiff  having  a  right  to  the 
one-fourth,  and  the  defendant  to  three-fourths,  and  the  defendant 
should  not  think  proper  to  give  security,  and  claim  the  property  on 
the  writ  being  served,  or  was  unable  to  give  the  security,  the  pro- 
perty would  be  taken  from  him  and  delivered  to  the  plaintiff,  who 
claimed  but  the  one-fourth  and  acknowledged  the  defendant's  right 
to  the  three-fourths.  The  plaintiff,  in  such  a  case,  would  receive 
possession  of  three-fourths  to  which  he  did  not  pretend  to  have  a 
claim.  In  the  event  of  a  recovery,  and  a  writ  de  retorno  hahendo 
awarded,  the  possession  of  the  entire  chattel  would  be  delivered  to 
the  plaintiff,  while  the  defendant's  title  to  three-fourths  of  it  was  un- 
disputed. 

In  our  judgment,  therefore,  a  joint  tenant  or  tenant  in  common, 
cannot  maintain  replevin  for  his  share  of  an  undivided  chattel  against 
his  co-tenant,  nor,  as  we  conceive,  against  a  third  person  who  may 
have  possession  of  it.  The  right  to  the  possession  is  an  entire  right, 
and  all  the  owners  must  unite  in  the  action.  In  this  opinion  we  are 
sustained  by  the  authority  of  the  case  of  Hart  vs.  Fitzgerald,  in  2 
Mass.  Rep.  509,  decided  by  C.  J.  Parsons,  which  was  an  action  of 
replevin  with  two  clauses  or  counts  in  the  writ,  one  for  the  plaintiff's 
undivided  right,  the  other  for  the  undivided  half  of  four  hundred  and 
fifty  spruce  logs  —  a  chattel  that  was  susceptible  of  severance  —  and 
by  the  case  of  Gardner  vs.  Dutch,  in  the  9th  vol.  of  the  same  reports, 
page  427,  and  by  the  authority  of  Hammond's  Nisi  Prius,  page  449. 

In  trespass  by  one  part  owner  for  an  injury  done  to  a  chattel,  the 
defendant  must  plead  in  abatement,  that  there  is  another  owner  not 
joined,  and  cannot  take  this  objection  in  arrest  of  judgment.  The 
defendant  may  waive  the  objection,  and  the  law  holds  him  to  have 
done  so,  if  he  does  not  plead  it  in  abatement.  In  trespass  damages 
alone  are  sought  for,  and  on  proof  of  the  plaintiff  owning  only  a  part 
or  share  of  the  chattel,  which  proof  may  be  made  on  the  trial  under 
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the  general  issue,  (Gould,  277,)  they  may  be  apportioned,  (1  Chitty, 
56-7,)  and  damages  proportionate  to  the  plaintiff's  interest  or  share 
only  will  be  given.  1%  is  for  this  reason,  that  the  damages  may  be 
apportioned,  that  the  motion  to  arrest  the  judgment  cannot  prevail 
in  trespass,  even  where  it  appears  by  the  plaintiff's  own  writ  or  de- 
claration, that  he  is  but  a  part  owner,  (6  Term,  766.)  But  this  rule, 
which  is  well  established  in  relation  to  trespass,  and  which  is  predi- 
cated on  the  power  of  the  jury  to  do  justice  by  apportioning  the 
damages  according  to  the  interest  of  the  party,  does  not  hold  in  the 
action  of  replevin,  for  possession  of  the  chattel  and  not  damages  is 
the  primary  object  of  the  action  —  damages  are  a  secondary  object, 
and  given  to  compensate  for  the  value  of  the  property  where  pos- 
session is  withheld,  and  for  the  taking  and  detaining.  Where,  there- 
fore, the  record  shows  another  person  to  be  part  owner  of  the  chattel 
for  which  replevin  is  brought,  it  may  be  taken  advantage  of  on  a 
motion  in  arrest  of  judgment. 

With  these  impressions  as  to  the  law,  the  court  would  have  no 
difficulty  as  to  the  decision  to  be  made,  if  this  chattel  held  in  common 
were  the  only  one  in  controversy  in  this  action.  But  the  writ  and 
declaration  embrace  various  other  articles,  and  this  is  the  only  one 
which,  from  the  record  or  proof,  appears  to  have  been  held  in  com- 
mon —  the  plaintiff  claims  to  be  the  sole  owner  of  all  the  others.  In 
such  a  case,  ought  the  court  to  arrest  the  judgment?  The  extent  of 
the  injury  to  the  defendant,  in  the  present  verdict,  amounts  only  to 
$4  50,  which,  by  the  proof,  was  the  value  of  the  one-third  of  the  four 
and  a  half  stacks  of  fodder.  If  a  venire  de  novo  is  to  issue,  or  a  new- 
action  to  be  brought,  it  will  be  to  correct  the  error  in  the  present 
verdict  to  that  amount;  for  we  are  to  hold  the  finding  as  to  the  other 
articles  to  be  right. 

If  the  rules  of  law  are  such  that  judgment  on  this  verdict  must  be 
arrested,  notwithstanding  the  smallness  of  the  sum,  and  the  little  ad- 
vantage to  be  derived  by  either  party  by  another  trial,  the  court 
must  conform  to  those  rules;  but  if  those  rules  do  not  imperatively 
require  such  a  decision,  it  will  be  a  favor  to  both  parties  to  refuse  it. 

To  so  much  of  this  action  as  sought  to  recover  the  one-third  of 
these  stacks  of  fodder,  the  defendant  might  have  demurred,  (1  Chitty, 
658,)  and  on  that  demurrer  being,  as  it  would  have  been,  sustain- 
ed, no  proof  in  relation  to  the  fodder  would  have  gone  before  the 
jury,  and  it  could  not  have  been  covered  by  their  verdict.  Xor 
are  we  aware  that  it  would  not  have  been  competent  for  him  to 
have  objected  on  the  trial  to  any  evidence  in  relation  to  the  fodder 
going  to  the  jury,  or  to  have  called  on  the  court  to  instruct  the  jury 
that  they  should  not  give  damages  for  the  fodder.     In  either  mode 
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this  fodder  or  damages  respecting  it  would  have  been  withdrawn 
from  the  consideration  of  the  jury,  and  those  matters  only  would 
have  remained  for  their  decision,  for  which  this  action  properly 
can  be  sustained,  and  no  necessity  could  have  arisen  for  this  case 
going  before  another  jury.  It  was  in  the  power  of  the  defendant  to 
have  kept  this  matter  from  the  jury;  he  declines  doing  so  —  neither 
demurs  nor  objects  to  the  evidence,  nor  asks  the  court  to  charge  or  in- 
struct the  jury  on  the  point  —  goes  to  trial  on  the  merits  and  specu- 
lates on  his  chance  of  a  verdict.  Will  the  court  interpose  after  a 
verdict  generally  is  given,  wliich  may  cover  this  fodder,  and  at  his 
instance  arrest  the  judgment,  on  this  ground,  when,  if  he  had  thought 
proper,  he  might  have  excluded  it  from  the  controversy;  or  will 
they  be  sustained  in  inferring  or  intending  in  such  a  case  that  da- 
mages were  given  only  for  that  part  of  the  property  claimed  for 
which  the  action  of  replevin  properly  lies  ? 

The  declaration  contains  but  a  single  count.  It  may  be  good  for 
part  and  bad  for  the  residue.    Gould,  195;  5  Bacon,  349. 

Where  a  verdict  is  given  in  an  action  of  slander,  in  which  there 
is  only  one  count  in  the  narr.,  and  where  some  of  the  words  are 
actionable  and  some  are  not,  the  court  will  intend  that  damages  were 
given  for  the  actionable  words  only,  and  render  judgment  on  the 
verdict.  Croke  Eliz.  328;  Arclilold's  PI.  196;  2  Saunders,  171,  (a;) 
1  Chitty,  384. 

If  several  considerations  be  stated  in  one  assumpsit,  and  one  is 
void,  and  the  others  good,  and  damages  be  given  "  Ratione  procinis- 
sorum,"  (as  in  1  Lord  Raymond,  146;)  or,  if  one  of  several  charges  be 
insufficiently  stated,  (1  Lord  Raymond,  239 ;)  or,  if  part  of  the  promise 
set  out  be  a  nudum  pactum,  (2  Johns.  443;)  or,  if  a  count  in  a  narr. 
contain  a  sufficient  cause  of  action  connected  with  matter  not  ac- 
tionable, (15  Johns.  121;)  or,  if  to  a  plea  in  bar  to  a  part  of  the 
claim,  and  not  guilty  be  pleaded  as  to  the  residue,  the  plea  in  bar 
be  demurred  to  and  sustained,  and  a  verdict  of  "  guilty  in  manner 
and  form  as  plaintifE  in  his  narr.  had  alledged,"  be  rendered,  (as  in  1 
Day's  Cases  in  Error,  30:) — the  court,  in  each  of  these  cases,  held 
that  they  would  intend  that  damages  were  given  only  for  the  con- 
siderations that  w^cre  good;  or  the  matters  that  were  actionable; 
or  the  charges  that  were  well  stated;  and  rendered  judgment  on  the 
verdicts. 

In  an  action  of  trespass  against  baron  and  feme,  (2  Strange,  1094,) 
for  entering  house,  taking  goods,  and  converting  them  to  their  use, 
the  court  held,  that  as  tlie  wife  could  not  convert  to  her  own  use, 
they  would  intend  that  damages  were  given  only  for  entering  the 
house  and  taking  the  goods,  and  not  for  the  conversion. 
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In  Bancroft  vs.  Coo,  Crolce  James,  664,  which  was  an  action  of 
trover  "  de  una  risco,"  anglice  a  trunk  full  of  fine  linen,  to  the  value 
of  £20;  and  "  de  una  pixide,"  anglice  a  box  full  of  bands,  cuffs  and 
shirts,  to  the  value  of  £10,  and  of  divers  parcels  of  other  goods,  in 
which  £80  damages  were  given;  the  court  refused  to  arrest  the  judg- 
ment, and  held  that  they  would  intend  that  damages  were  given  for 
the  trunk  only. 

Ill  the  case  of  Steele  vs.  the  Western  Inland  Lock  Navigation  Com- 
pany, reported  in  2  Johns.  283,  the  same  principle  is  recognized.  It 
was  an  action  on  the  case  for  an  injury  done  to  the  plaintiff's  land, 
by  the  water  leaking  through  the  banks  of  the  canal,  and  by  the 
stopping  up  of  the  natural  courses,  &c.  By  the  act  of  incorporation,  the 
company  was  authorized  to  cut  the  canal,  and  of  course  to  stop  the 
natural  water  courses,  and  had  paid  the  plaintiff  the  damages  assess- 
ed by  the  appraisers  for  cutting  through  his  land.  Judge  Spencer, 
before  whom  the  cause  was  tried,  in  his  charge  to  the  jury  told  them, 
that  though  in  judgment  of  law,  the  plaintiff  must  be  deemed  to  have 
been  compensated  for  all  the  injury  done  to  the  land,  except  what 
arose  from  the  neglect  of  the  defendants  in  keeping  the  canal  and 
embankments  in  repair;  yet  in  the  state  of  the  pleadings,  the  plaintiff 
in  the  declaration  having  blended  the  damage  arising  from  both 
causes  in  one  count,  and  the  defendants  not  having  demurred,  the  jury 
were  not  bound  to  discriminate  between  the  injury  caused  by  the  ob- 
struction of  the  drains  in  the  making  of  the  canal,  and  the  damage 
arising  from  the  neglect  of  the  defendants  in  not  keeping  the  canal 
and  embankments  in  repair;  but  might  assess  damages  to  the  plain- 
tiff for  the  ivliole  injury  proved.  A  verdict  was  given  for  the  plaintiff, 
and  a  motion  submitted  to  the  Supreme  Court  to  arrest  the  judgment 
or  grant  a  new  trial,  both  of  which  were  refused,  the  court  saying, 
that  as  there  was  but  one  count  with  two  separate  and  distinct  alle- 
gations of  damages,  the  one  actionable  and  the  other  not,  no  motion 
in  arrest  of  judgment  could  be  sustained,  and  that  they  would  intend 
after  verdict,  that  damages  Avere  only  given  for  the  actionable  part 
of  the  declaration,  and  this  too  when  the  judge  who  tried  the  cause, 
instructed  the  jury,  that  as  the  defendant  had  not  demurred,  they 
might  give  damages  for  those  parts  which  were  not  actionable. 

Upon  the  authority  of  these  cases,  and  the  principles  they  establish, 
we  are  not  inclined  to  arrest  the  judgment  in  this  suit.  The  court 
are  to  decide  this  motion  from  what  appears  on  the  record;  from  it, 
no  objection  is  presented  to  the  recovery  of  any  part  of  the  property 
claimed  in  the  writ,  excepting  the  fodder:  from  aught  that  appears, 
this  action  can  be  maintained  by  the  plaintiffs  against  the  defendant 
for  all  the  other  chattels.     It  was  entirely  within  the  power  of  the 
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defendant  to  have  withdrawn  from  the  jury  the  consideration  of  da- 
mages for  the  fodder.  It  is  by  his  own  act,  or  by  his  acquiescence, 
that  damages  have  been  allowed  for  it,  if  they  have  been  allowed. 
He  might  have  demurred,  or  objected  to  the  evidence,  or  called  or 
us  to  instruct  the  jury  not  to  give  damages  for  the  fodder;  and  thus 
confined  the  jury  to  those  chattels,  to  which  there  was  no  objection 
in  law  to  a  recovery  by  the  plaintiff.  As  he  has  not  adopted  either 
of  these  modes,  but  by  his  acquiescence  or  silence,  allowed  the  jury 
to  take  into  consideration  this  chattel  of  no  great  amount,  with  the 
others  for  which  this  action  properly  lies,  we  are  not  disposed  to  put 
the  plaintiff  out  of  court  or  award  a  venire  de  novo,  if  this  could  be 
done,  but  to  infer  that  damages  were  given  by  the  jury  only  for  those 
articles  of  property  enumerated  in  the  declaration,  for  which  this  ac- 
tion could  be  brought  by  the  plaintiff,  and  sustained  against  the  de- 
fendant. 

Motion  to  arrest  the  judgment  overruled  unanimously,  and  judg- 
ment as  of  the  October  term,  when  the  case  was  argued. 

Layton,  for  plaintiff. 

Frame,  for  defendant. 


NOBLE  T.  JEEMAN  vs.  DANIEL  HUDSON. 

If  an  instrnmentary  witness  cannot  be  found,  proof  of  his  hand-writing  will 

be  sufficient. 
On  a  return  of  non  est  inventus  to  an  attachment  against  a  witness,  the  party 

will  be  let  into  other  proof. 
AVhere  the  witness  cannot  be  had,  proof  of  his  hand-writing  and  not  that  of 

the  party,  is  the  proper  proof  of  the  instrument. 

Case.  Narr.,  special  count,  and  the  common  money  counts.  Plea, 
general  issue. 

The  action  was  by  assignee  against  assignor  of  a  judgment.  Da- 
niel Hudson  recovered  a  judgment  against  one  Cathel,  and  assigned 
it  under  his  hand  and  seal  and  before  two  witnesses  (Digest  42,)  to 
James  A.  Hudson,  Avho  in  like  manner  assigned  to  plaintiff.  Jerman 
executed  the  judgment  against  Cathel,  but  got  nothing.  The  sheriff 
returned  "  nulla  bona."  And  thereupon,  he  brought  suit  against  the 
first  assignor. 

Tlie  attesting  witnesses  to  the  assignments  were  summoned,  but 
did  not  appear.  An  attachment  was  prayed  and  issued  against  them 
wliieh  was  returned  "  not  found." 

The  plaintiff  then  asked  to  be  permitted  to  make  other  proof  of  the 
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assignments,  and  proposed  to  prove  the  hand-writing  of  Daniel  Hud- 
son, the  assignor. 

The  Court  admitted  him  to  make  other  proof,  but  required  that 
proof  to  apply  to  the  hand- writing  of  the  subscribing  witnesses; 
wliich  the  plaintiff  being  unable  to  make,  he  suffered  a 

Xonsuit. 

BrincMoe,  for  plaintiff. 

Robinson,  for  defendant. 


SARAH  KING,  Administratrix  of  CHAELES  KING  vs.  FEET- 
WELL  WEIGHT,  Administrator  of  ANDEESON  HUDSON,  de- 
ceased. 

A  certiorari  is  a  writ  of  error,  and  cannot  be  brought  after  five  years  from 
the  date  of  the  judgment. 

Certiorari  to  Justice  Harris. 

Eecord.  Hudson  vs.  Corsey  and  King.  Summons  case  on  a  note 
for  $44  30,  costs.  56.  Judgment  entered  for  plaintiff  for  the  above 
debt  and  cost.    December  11th,  1823. 

It  was  excepted : 

That  it  did  not  appear  that  any  summons  was  ever  issued,  or 
served  or  returned,  or  that  the  defendants  below  had  any  notice  of 
the  case. 

To  which  the  length  of  time  was  replied,  and  that  the  summons 
was  lost. 

The  Court  dismissed  the  certiorari,  on  the  ground  that  it  was  bar- 
red by  the  lapse  of  time;  thereby  deciding  that  there  is  a  limitation 
to  the  suing  out  writs  of  certiorari,  and  that  such  limitation  is  five 
years.  A  certiorari  is  a  writ  of  error,  and  the  constitution  Art.  6, 
sec.  2d,  provides  that  no  writ  of  error  shall  be  brought  upon  amy 
judgment  but  within  five  years  after  the  rendering  the  same;  unless 
the  person  entitled  to  such  writ  shall  be  an  infant,  &c. 

Certiorari  dismissed. 

Culleu,  for  plaintiff. 

Bidgehj,  for  defendant. 
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THE  STATE  TREASUBER  vs.  JAMES  WHITAKER  and  others, 

his  sureties. 

It  seems  that  the  limitation  of  suits  on  collector's  bonds,  contained  in  sec.  4, 
of  the  act  of  limitation,  extends  to  the  bond  of  a  collector  of  state  taxes, 
appointed  by  the  state  treasurer. 

It  scents  also,  tliat  this  limitation  is  available  against  a  judgment  confessed 
on  such  bond. 

Judgment  d.  s.  b.  On  the  application  of  the  sureties  of  Whita- 
ker,  a  rule  was  obtained  in  this  case  to  show  cause  why  the  judgment 
confessed  against  them  sliould  not  be  set  aside. 

The  judgment  was  confessed  on  a  bond  and  warrant  of  attorney 
to  confess  judgment,  executed  by  the  defendants,  to  the  state  trea- 
surer, and  conditioned  (in  the  usual  form,)  that  Whitaker,  who  had 
been  appointed  by  the  state  treasurer  a  collector  of  a  portion  of  the 
state  taxes  for  the  year  1831,  should  faithfully  discharge  his  duty, 
&c.  The  bond  was  dated  May  2,  1831,  and  judgment  was  entered 
on  it  by  confession  October  3,  1835. 

Bates,  for  defendants.  Xo  action  can  be  brought  on  the  official 
bond  of  any  collector,  against  either  principal  or  sureties,  after  the 
expiration  of  three  years  from  the  accruing  of  the  cause  of  such  ac- 
tion. Digest  397.  The  collector  of  state  taxes  is  within  this  provi- 
sion, and  his  appointment  being  different  from  that  of  the  collectors 
of  county  rates,  does  not  make  any  difference.  The  provision  is  in 
reference  to  collectors  generally;  and  embraces  alike  those  appoint- 
ed by  the  Levy  Court  and  such  as  are  appointed  by  the  state  trea- 
surer. He  is  not  the  agent  of  the  state  treasurer,  but  an  officer  of 
the  law.  By  the  condition  of  his  bond,  the  taxes  were  payable  over 
on  the  1st  of  November  1831 :  the  cause  of  action  then  accrued,  and 
judgment  was  not  entered  until  nearly  four  years  afterwards,  and 
when  it  was  barred. 

Frame,  for  state  treasurer: 

The  state  treasurer  is  responsible  for  the  due  collection  and  pay- 
ment into  tlie  treasury  of  the  taxes.  He  is  responsible,  therefore, 
whether  the  taxes  are  collected  or  not.  "  The  state  treasurer  shall 
have  power  to  appoint  collectors  under  him  to  execute  said  war- 
rants ; "  and  the  form  of  the  appointment  as  prescribed  by  law  is  "  T 

appoint of county,  my  collector  to  execute  this 

warrant."  Digest  57.  He  is,  therefore,  a  mere  agent  of  the  state 
treasurer.  Again :  The  condition  of  his  bond  is  not  merely  to  pay  over 
the  taxes  collected,  but  to  perform  his  duty,  to  render  an  account, 
and  to  save  harmless  and  indemnify  the  state  treasurer  against  all 
his  acts,  negligences  or  defaults.     The  judgment  is  for  the  penal- 
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ty,  and  there  is  no  exception  taken  to  the  real  debt  endorsed.  It  is 
not  admitted,  nor  shown,  that  this  real  debt  is  all  on  account  of  taxes 
collected;  non  constat,. theietove,  but  it  may  be  in  part  for  not  in- 
demnifying or  for  not  rendering  an  account;  and  there  is  no  proof 
that  such  part  of  the  cause  of  action  had  accrued  more  than  three 
years  before  judgment  entered.  Again:  the  expression  in  the  act  of 
limitation  is,  that  no  action  shall  be  brought,  &c.,  after  three  years, 
&c.  This  is  not  an  action  brought,  nor  a  suit,  but  a  judgment  ren- 
dered by  confession  on  warrant  of  attorney.  The  limitation  is  con- 
fined to  actions  where  pleas  can  be  entered;  it  is  a  matter  of  defence 
to  be  set  up  by  plea,  and  can  only  be  applied  to  suits  where  plea  can 
be  made. 

Huffington,  for  defendants : 

The  entry  of  judgment  by  confession  on  warrant  of  attorney,  is 
an  action.  Action  is  a  suit  brought  by  one  to  recover  his  rights  of 
another;  action,  therefore,  and  suit,  are  synonymous. 

If  the  collector  and  his  sureties  are  liable  beyond  three  years,  they 
are  liable  for  twenty.  Yet  the  state  treasurer's  own  bond  is  barred 
in  three  years,  and  can  it  have  been  the  intention  of  the  legislature 
to  make  the  collectors  liable  longer  than  the  treasurer?  the  deputy 
liable  to  a  greater  extent  than  his  principal?  for  they  stand  some- 
what in  this  relation  to  each  other.  And  the  policy  of  the  act  is 
alike  applicable  to  each.  It  is  to  put  an  end  to  suits,  to  compel 
promptness  and  vigilance  in  the  enforcement  of  claims,  especially 
against  public  officers;  and,  by  insuring  this  promptness,  to  enable 
such  oflBcers  to  get  sureties.  For  it  greatly  lessens  the  responsibility 
of  sureties  to  have  their  principal  called  to  an  early  account. 

Bates,  on  same  side : 

The  real  debt  endorsed  is  the  amount  of  taxes  which  the  collector 
was  empowered  to  collect;  it  cannot,  therefore,  be  for  any  thing 
else,  or  be  for  a  breach  of  any  other  condition  than  that  to  pay  over 
the  taxes;  the  cause  of  action  as  to  these  arose  or  accrued  in  No- 
vember, 1831. 

[The  case  was  compromised  between  the  state  treasurer  and  the 
sureties  of  the  collector,  four  of  the  defendants  in  the  judgment. 
The  court  discharged  the  rule,  without  deciding  the  questions  raised, 
on  condition  that  the  state  treasurer  entered  into  an  engagement  not 
to  make  the  debt  out  of  the  sureties.  The  application  was  on  their 
behalf,  and  they  assented  to  this  arrangement.] 

Black  and  Layton",  Justices,  were  of  opinion  that  the  collector's 
bond  was  barred  in  three  years  after  the  cause  of  action  accrued; 
that  is,  as  to  the  taxes,  the  time  fixed  by  the  warrant  for  the  pay- 
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ment  of  them  over  to  the  state  treasurer.    Chief  Justice  Clayton  had 
some  doubts.    No  decision,  however,  on  the  points  was  made,  (a.) 

Bates  s^d  Huffiington,  in  support  of  the  rule. 

Frame,  contra. 


HENRY  COLESCOTT  vs.  CHAELES  COOPER. 

A  justice  of  the  peace  cannot  give  judgment  for  a  greater  amount  than  is 
stated  in  the  summons  as  the  plaintiir's  claim. 

Certiorari  to  Justice  Thawley. 

Action  on  account.  Summons  issued  by  the  justice,  in  which  tlic 
amount  claimed  was  stated  to  be  five  dollars  and  fifty  cents.  Trial 
by  referees,  who  reported  that  there  was  due  the  plaintiff  the  sum  of 
six  dollars  and  ninety-four  cents,  and  the  justice  gave  judgment  for 
that  sum. 


DARLING  RASH  vs.  EDWARD  HOLLIDAY. 

Certiorari  to  Justice  Ringgold. 

The  action  below  w^as  in  trespass.  The  summons  stated  the  da- 
mages claimed  to  be  twenty  dollars.  Referees  reported  in  favor  of 
plaintiff  below  twenty-five  dollars,  and  judgment  rendered  by  the  jus- 
tice for  that  sum. 

The  Court  reversed  both  of  these  judgments,  on  the  ground  that 
the  plaintiffs  could  not  legally  obtain  judgment  for  a  greater  amount 
than  was  stated  in  the  summons  to  be  claimed  from  the  defendants 
respectively. 

Bates,  for  Colescott. 

Frame,  for  Rash. 


JACOB  BIDDLE,  for  the  use  of  JABEZ  JENKINS  vs.  RICHARD 
J.  COOPER'S  Administrator. 

Appearance  and  pleadincr  to  a  scire  facias  is  a  controveriing  the  suit,  so  as  to 
deprive  an  administrator  of  the  benefit  of  sec.  14,  Dig.  227,  in  relation  to 

costs. 

Scire  facias  on  a  judgment.    The  defendant  appeared  by  attorney, 
and  filed  pleas  to  the  action. 

(a.)   See  post,  June  Term,  1838,  in  error. 
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Ridgley  now  confessed  judgment,  but  insisted  that  the  defendant 
was  not  liable  for  costs,  on  the  ground  that  no  probate  had  been 
made  before  suit  brought,  as  required  by  law,  {Digest,  227,)  of 
which  fact  the  defendant  made  affidavit;  and  that  the  defendant  had 
not  controverted  the  claim. 

Per  curiam.  The  defendant  has  pleaded  to  the  scire  facias,  and 
this  is  controverting  the  suit;  for  the  plaintiff  was  bound  to  come 
prepared  for  trial,  and  it  would  not  be  just  that  he  should  pay  the 
costs  of  witnesses,  an  expense  which  was  made  necessary  by  filing 
the  pleas.  If  the  defendant  did  not  intend  to  controvert  the  demand, 
he  should  have  permitted  judgment  to  go  against  him  without  appear- 
ance or  plea. 

Judgment  for  plaintiff. 

Bates,  for  plaintiff. 

C.  G.  Ridgely,  for  defendant 


Lessee  of  MAEY  LOWBER,  n.  vs.  DOE  and  C^SAR  BEAU- 
CHAMP,  n. 

The  Orphans'  Court,  acting  in  rem,  is  one  of  peculiar  and  exclusive  jurisdic- 
tion, and  every  one  has  a  right  to  become  a  party  to  its  proceedings. 

On  the  petition  of  a  widow  for  an  assignment  of  dower  against  the  heirs,  the 
Orphans'  Court  refused  to  let  a  third  person  object  to  the  assignment  of 
dower,  and  this  court  held  that  his  rights  were  not  afl'ected  by  that  proceed- 
ing, and  that  the  record  was  not  evidence  against  him. 

Ejectment.     The  case  stated,  was  — 

That  Mary  Lowber,  the  plaintiff,  was,  in  the  lifetime  of  a  certain 
Jonathan  Lowber,  now  deceased,  his  wife,  and  is  now  his  widow. 
That  the  said  Jonathan  Lowber  died  about  the  day  of 

1833.  That  during  the  coverture  of  the  said  Mary  Lowber,  the 
said  Jonathan  Lowber  was  seised  in  his  demesne  as  of  fee,  and  was 
the  owner  and  possessor  of  the  lands  and  premises  sought  to  be  re- 
covered in  this  action.  That  before  the  death  of  the  said  Jonathan 
Lowber,  to  wit,  on  the  second  day  of  March,  1831,  ha  made  and 
executed  an  indenture  purporting  to  be  a  deed  of  bargain  and  sale 
from  Jonathan  Lowber  and  Mary  his  wife,  (but  signed  and  sealed, 
and  delivered  and  duly  acknowledged  by  the  said  Jonathan  Lowber 
only,  prout  the  record  of  the  same,)  to  Cfesar  Beauchamp,  the  de- 
fendant in  this  action  for  the  lands  and  premises  aforesaid.  That 
after  the  death  of  the  said  Jonathan  Lowber,  to  wit,  at  the  October 
term,  1834,  of  the  Orphans'  Court  for  Kent  .county,  the  said  Mary 
Lowber  preferred  her  petition  to  the  Orphons'  Court,  praying  to  have 
her  dower  in  the  lands  and  premises,  which  belonged  and  was  pos- 
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sessed  by  the  said  Jonathan  Lowber  during  lier  coverture,  laid  off 
and  assigned  to  her;  which  said  petition  was  heard,  and  the  prayer 
thereof  granted;  and  in  pursuance  thereof  her  dower  was  laid  off  and 
assigned,  and  the  assignment  thereof  confirmed  by  the  said  Orphans' 
Court  at  the  September  term,  1835,  thereafter,  and  that  the  lands 
and  premises  sought  to  be  recovered  in  this  action  were  and  are  a 
part  of  said  dower  so  assigned  and  confirmed  as  aforesaid.  That 
the  said  Caesar  Beauchanip,  by  his  attorney,  appeared  in  the  Or- 
phans' Court,  and  offered  to  contest  the  confirmation  of  the  said 
dower,  as  a  purchaser  of  part  of  the  same  as  aforesaid;  but  the 
said  Orphans'  Court  refused  to  hear  him,  inasmuch  as  it  did  not  ap- 
pear that  he  was  a  party  to  the  proceedings  instituted  and  carried 
on  in  the  said  court  for  the  assignment  of  dower  as  aforesaid,  those 
])roceedings  having  reference  to  the  heirs  at  law  of  the  said  Jonathan 
Lowber.  And  it  was  admitted  that  the  said  Caesar  Beauchamp  was 
not  a  party  to  said  proceedings  in  the  said  Orphans'  Court  in  the 
said  assignment  of  dower. 

It  was  contended  by 

Hufjington,  for  the  plaintiff,  that  the  decree  of  the  Orphans'  Court 
was  final  until  appealed  from  against  all  the  world,  being  a  proceed- 
ing in  rem;  and  that  the  dowress  entered  into  the  land  assigned  to 
her  by  the  Orphans'  Court,  not  only  as  against  the  heirs  of  Jonathan 
Lowber,  the  intestate,  but  as  against  all  persons  whatever. 

Bates  and  Frame,  contra,  admitting  that  the  decision  of  the  Or- 
phans' Court  was  conclusive  as  to  all  the  rights  it  professed  to  pass 
upon,  contended,  that  as  this  defendant  was  no  party  to  that  proceed- 
ing, and  the  court  would  not  permit  him  to  become  a  party,  his 
rights  could  not  be  concluded  by  that  decision.  The  record  shows 
that  the  Orphans'  Court  refused  to  pass  judgment  on  liis  rights,  or 
allow  him  there  to  controvert  the  plaintiff's  claim  of  dower,  regard- 
ing that  as  a  proceeding  solely  between  the  widow  and  heirs  at  law. 

By  the  Court: 

The  Orphans'  Court,  acting  in  rem,  is  one  of  peculiar  and  ex- 
clusive jurisdiction,  and  every  one  has  a  right  to  become  a  party  to 
its  proceedings,  (a)  This  defendant  being  excluded  from  becoming 
a  party,  the  reason  fails,  and  his  rights  are  not  to  be  bound  by  a  de- 

(rt)  Note. —  The  petition  of  Mary  Lowber  to  the  Orphans'  Court  for 
the  assignment  of  dower,  set  forth  tliat  Jonathan  Lowber  died  intestate, 
being  seised  of  the  land  here  in  controversy;  that  he  left  a  widow,  the 
petitioner,  and  three  children,  to  whom  said  lands  descended  subject  to 
dower;  and  prayed  the  assignment  of  dower.  On  the  coming  in  of  the 
return,  John  Lewis  and  Caesar  Beauchamp  filed  objections  to  its  con- 
firmation, stating  themselves  to  be  purchasers  at  sheriff's  sale,  on  execu- 
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cision  to  which  he  was  neither  a  party  nor  privy.  The  record  is  no 
evidence  against  him,  and  the  plaintiff  cannot  recover,  claiming,  as 
she  does,  under  that  record. 

Judgment  for  defendant. 

Huffington,  for  plaintiff. 

Bates  and  Frame,  for  defendant. 


AZAEIAH  QUINBY  vs.  WILLIAM  BOYD. 

On  a  sale  of  goods  to  one  for  another,  the  legal  liability  depends  on  the  ques- 
tion to  whom  the  credit  was  given,  which  may  be  ascertained  by  the  entry 
on  the  books,  and  other  circumstances. 

Assumpsit  for  lumber  sold  and  delivered.     Plea,  the  general  issue. 

John  Montgomery  a  witness,  after  qualifying  himself  on  the  voire 
dire,  proved  the  sale  of  the  lumber  to  Boyd,  and  swore  that  the  credit 
was  given  to  him.  He  knew  that  the  lumber  was  to  build  a  house 
for  one  M'Glivet,  but  Boyd  built  the  house  by  contract,  and  the  cre- 
dit was  given  exclusively  to  him.  The  entry  on  plaintiff's  books 
was, 

''  William  Boyd     Dr.  (for  Anthony  M'Glivet.") 
The  witneies  was  an  agent  for  Quinby,  in  the  sale  of  the  lumber. 
Sometimes  made  out  bills  in  his  own  name.     M'Glivet  has  failed. 

tion  process  against  Jonathan  Lowber,  of  the  land  out  of  which  dower 
was  assigned. 

But  the  court  said  that  this  proceeding  by  petition  under  the  intestate 
law,  was  a  proceeding  against  the  heir ;  that  the  petition  did  not  set  out 
that  any  other  persons  were  interested  in  the  matter,  nor  seek  to  make 
them  parties ;  that  not  being  parties  they  were  not  affected  by  these  pro- 
ceedings; and  that  it  would  be  safer  to  act  only  on  the  rights  presented 
by  the  petition.  In  all  cases  where  the  husband  dies  out  of  possession, 
the  practice  of  the  court  requires  a  citation  to  purchasers  or  others  in 
order  to  make  them  parties;  but  in  proceedings  against  the  heir  third 
persons  are  not  affected,  and  are  not  entitled  to  object.  If  they  have  the 
right  to  object,  they  are  hound  to  do  it,  and  the  decree  of  the  court  binds 
them  whether  they  object  or  not.  And  how  are  they  to  be  notified?  The 
jjetition  does  not  set  out  their  interest,  and  the  court  can  order  no  cita- 
tion. Are  they  bound  to  take  notice  of  the  application  ?  It  is  better  to 
regard  the  proceeding  as  affecting  only  the  rights  of  the  parties  on  the 
record;  the  heirs  at  law,  and  such  others  as  the  petitioner  chooses  to 
make  parties  by  setting  out  their  interest  and  issuing  citation.  The 
Orphans'  Court,  for  these  reasons,  refused  to  hear  the  objections  of  the 
purchaser,  whose  interest  did  not  appear  by  the  record,  and  could  not 
be  aff:!cted  by  the  proceeding. 
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Hamilton,  for  defendant  contended,  that  the  lumber  was  sold  bj' 
Montgomery  as  his  own,  and  sold  to  M'Glivet.  And  he  proved  by 
M'Glivet's  assignee  that  Montgomery  had  placed  a  bill  in  his  hands 
for  this  lumber,  telling  witness  that  he  had  told  Mr.  Boyd  that  he  was 
willing  to  take  a  part  of  his  account.  He  did  not  propose  to  this 
witness  to  come  in  for  a  dividend  of  M'Glivet's  estate.  The  bill  was 
rendered  in  Montgomery's  name,  and  he  afterwards  brought  suit  in 
his  name  which  was  struck  off,  and  the  present  action  brought,  as 
Mr.  Hamilton  urged,  to  enable  Montgomery  to  be  a  witness. 

Mr.  Bayard,  however,  explained  that  the  bringing  the  first  suit  was 
his  own  mistake,  which  he  was  led  into  by  the  informality  of  the  ac- 
count, not  having  seen  his  client. 

The  plaintijff  had  a  verdict. 

R.  H.  Bayard,  for  plaintiff. 

Hamilton,  for  defendant. 


PKISCILLA  JEANS  vs.  ABEL  JEANS. 

On  a  decree  of  divorce  for  the  adultery  of  the  husband,  the  court  allowed  the 
wife  one-third  of  his  lands  for  life;  and  appointed  commissioners  to  assign  it. 

The  Court  also  gave  to  the  wife  the  custody  of  her  daughters,  and  made  her  an 
annual  allowance  for  their  support. 

Writ  of  habere  facias  possessionem  issued  to  put  the  complainant  in  possession. 

Petition  for  divorce,  causa  aduUerii,  (see  ante  p.  38.) 

The  petition  charged  the  respondent  with  general  adulter}'  with 
one  Mary  Ann  Thompson  whom  he  kept;  and  by  whom  he  had  had 
an  illegitimate  child.  It  also  charged  specific  acts  in  the  months  of 
May  and  June  1835;  and  on  the  13th  of  July  1836,  at  Brandywine 
hundred.  The  general  facts  charged  were  made  out  by  the  proof, 
and  the  last  specification  clearly  proved. 

Plaintiff  and  defendant  were  married  in  1819;  and  had  lived  hap- 
pily together  for  many  years,  and  until  very  recently.  They  had 
four  children,  three  girls  aged  respectively  fourteen,  thirteen  and 
eleven  years,  and  one  boy  aged  seven  years. 

The  respondent  made  no  defence,  except  in  reference  to  the  divi- 
sion of  his  property,  which  was  estimated  at  about  twenty  thousand 
dollars;  and  the  custody  of  his  children. 

The  question  arose,  whether  the  court  would  make  to  the  petition- 
er an  allowance  of  a  gross  sum;  divide  the  property  between  them, 
or  make  an  annual  allowance. 

Bayard,  for  the  petitioner,  contended  for  the  former,  and  claimed 
one-half  the  estate.     It  had  all  been  acquired  since  their  marriage. 
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except  about  three  thousand  dollars;  and  the  wife  was  proved  to  be 
a  very  active  and  managing  woman,  not  only  in  the  house,  but  as  a 
clerk.  There  is  reason  for  a  different  practice  here  from  that  of  the 
ecclesiastical  courts  in  England,  where  the  divorce  is  only  a  mensa  et 
thoro,  and  the  marriage  tie  is  not  dissolved.  An  annual  allowance 
is  there  better  suited  to  the  relation  of  the  parties.  Our  act  of  as- 
sembly contemplates  a  gross  allowance.  1  Ecclesiastical  Rep.  178, 
203,  403;  2  ib.  195;  3  ib.  230  to  234;  4  ib.  11;  5  ib.  449. 

Gray,  for  the  respondent,  opposed  the  principle  of  a  gross  allow- 
ance. If  given  either  in  money  or  land,  it  must  be  given  to  her  ab- 
solutely, and  by  a  secnd  marriage  may  pass  away  from  the  defen- 
dant's children.  The  law  restores  to  her  all  her  own  lands  and  tene- 
ments; it  is  not  reasonable  that  she  should  have  any  larger  interest 
in  her  husband's,  or  greater  share  than  she  would  be  entitled  to  as 
his  widow ;  that  is,  a  life  estate  in  one-third. 

Tlie  Court  after  decreeing  a  divorce,  allowed  to  the  petitioner  one 
third  part  of  the  defendant's  real  estate,  to  be  laid  off  by  commission- 
ers appointed  by  the  court  for  that  purpose,  and  to  be  held  by  her 
during  her  life.  The  court  also  ordered,  that  she  should  have  the 
custody,  care  and  maintenance  of  her  three  daughters;  and  that  she 
should  be  allowed  out  of  the  defendant's  personal  estate,  the  sum  of 
two  hundred  dollars  per  annum,  until  the  eldest  daughter  arrived  at 
full  age;  and  from  that  time  two-thirds  of  that  sum  until  the  second 
daughter  arrived  at  age,  and  the  remaining  one-third  of  that  sum 
until  the  other  daughter  arrived  at  age. 

J.  A.  Bayard,  for  petitioner. 

Gray,  for  the  respondent. 

The  commissioners  appointed  to  divide  the  land  made  return  to  the 
May  term  of  this  court  1837,  and  their  return  was  confirmed  by  the 
court.  At  the  November  term  1837,  the  complainant  moved  for  a 
writ  of  habere  facias  possessionem,  founded  on  an  affidavit  that  the 
land  was  still  in  defendant's  possession,  and  that  he  had  refused  to 
give  possession. 

The  court  laid  a  rule  to  show  cause  why  the  writ  should  not  issue; 
and,  upon  hearing,  made  that  rule  absolute.  A  writ  of  habere  facias 
was  issued  accordingly. 
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THOMAS  JAQUETT'S  Adm'r.  vs.  WILSON  PALMER  and  wife. 

A  surplus  in  the  hands  of  the  late  sheriff,  arising  from  the  sale  of  lands  after 
payment  of  all  executions,  may  be  attached. 

FiERE  Facias  attachment.  Returned ;  "  summoned  William  Herd- 
man,  late  sheriff,  as  garnishee  of  defendants."  Sheriff  Herdman  an- 
swered, that  by  virtue  of  execution  process  directed  to  him  as  sheriff 
of  New  Castle  county,  he  had  taken  in  execution  and  sold  the  lands 
of  Palmer,  for  a  sum  sufficient  to  pay  all  the  executions;  and  that 
there  was  a  balance  remaining  in  his  hands.  His  term  of  office  has 
now  expired. 

Wales,  for  the  defendant,  obtained  a  rule  to  show  cause  why  this 
attachment  should  not  be  dissolved. 

Money  levied  by  a  sheriff  cannot  be  attached.  Serg.  on  Attach- 
ment, 74;  1  Dallas  Rep.  354.  Nor  can  money  in  the  hands  of  a  pro- 
thonotary.  The  only  question  then  is,  whether  the  fact  that  Herd- 
man  has  gone  out  of  office,  makes  him  liable  to  be  attached  for  mo- 
ney which  came  into  his  hands  as  sheriff.  Sec.  1,  Digest  211,  au- 
thorizes the  issuing  of  writs  to  the  late  sheriff,  for  the  sale  of  lands 
levied  on  by  him,  while  in  office;  and  Sec.  2,  makes  him  liable  in  case 
of  any  default  thereon  "  to  all  such  rules  of  court,  suits,  fines  and  other 
process  and  proceedings,  as  any  sheriff  is  or  can  be  liable  to  in  like 
cases."  The  late  sheriff  is,  therefore,  precisely  on  the  same  footing 
with  a  sheriff  in  office;  and  money  in  his  hands  cannot  be  attached. 
The  reason  is,  that  the  property  taken  by  him  is  in  custodiam  legis; 
it  is  a  contempt  of  the  process  of  the  court,  and  would  be  extremely 
inconvenient  in  practice,  as  well  as  dangerous  to  the  officer,  to  be 
made  liable  as  a  garnishee,  and  have  funds  thus  summarily  stayed  in 
his  hands,  which  may  be  applicable  to  other  purposes. 

Gray,  contra.  Our  attachment  laws  authorize  the  attachment  of 
property  in  whose  hands  soever  it  may  be.  This  money  is  not  in 
Herdman's  hands  as  sheriff,  nor  as  late  sheriff.  All  the  money  ho 
was  authorized  to  receive  by  virtue  of  the  process  in  his  hands,  was 
so  much  as  Avould  satisfy  the  executions  against  Palmer.  His  answer 
admits  that  they  are  satisfied;  and  he  has,  as  sheriff,  no  further  claim 
on  the  proceeds  of  the  land.  There  can  be  no  contempt  of  the  pro- 
cess of  the  court,  for  the  attachment  in  no  manner  interferes  with 
the  due  execution  of  that  process,  nor  was  he  in  fact  the  officer  of 
the  court  at  the  time  the  attachment  was  laid  in  his  hands. 

Wales. —  Hordman  is  still  the  sheriff  as  to  this  matter:  still  liable 
to  be  ruled  to  bring  this  money  into  court. 
Per  curiam.     Our  courts  have  gone  further  than  tlie  Engrlish  de- 
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cisions,  in  sustaining  attachments.  The  reason  of  not  allowing  them 
against  a  sheriff  is,  that  generally  the  party  has  a  summary  remedy 
against  the  officer,  and  can  force  the  money  out  of  his  hands,  notwith- 
standing the  attachment.  He  has  no  opportunity  of  pleading  it,  and 
he  might  thus  be  subjected  to  pay  the  money  twice.  But  here  all  the 
executions  are  satisfied,  and  the  balance  now  in  Herdman's  hands  is 
there  as  money  had  and  received  to  the  use  of  the  defendant,  and  for 
which  an  action  would  lie  at  his  suit.  He  could  not  rule  the  sheriff 
to  bring  the  money  into  court.  It  is  in  fact  not  in  his  hands  as 
sheriff,  though  it  came  there  as  such.  It  cannot  be  recovered  from 
him  in  a  summary  way,  or  otherwise  than  by  suit,  in  which  he  would 
have  the  opportunity  of  pleading  this  attachment  in  his  defence. 

Kule  discharged. 

Wales,  in  support  of  the  rule. 

Gray,  contra. 


JOHN  EUTH  vs.  JAMES  LUNNEY. 

A  justice  of  the  peace  cannot  give  judgment  merely  on  the  allegations  of  the 
parties;  he  must  require  proof. 

Certiorari  to  Justice  Eobinson. 

The  action  was  on  an  order  given  by  the  supervisor  of  the  roads 
to  Lunney,  on  Euth  the  collector,  and  the  propriety  of  the  judgment 
in  the  case  depej^ded  on  the  question  whether  the  order  had  been  ac- 
cepted. On  the  subject  of  proof,  the  record  showed  that  no  testi- 
mony was  heard,  and  that  the  cause  was  decided  by  the  justice  on  the 
"  allegations  "  of  the  parties.     On  this  ground  the  judgment  was 

Eeversed. 

Gray,  for  plaintiff  in  error. 

Rodney,  for  defendant. 


JUSTIS  and  EGNOE  vs.  LINDSAY. 

The  writ  of  certiorari  limited  to  five  years  after  judgment. 

Certiorari  to  Justice  Eobinson. 

Judgment  entered  13th  March,   1830.     Scire  facias  issued  24th 
August,  1835. 

The  Court  said,  that  as  to  any  exceptions  which  applied  to  the 
original  judgment,  the  plaintiff  in  error  was  too  late,  according  to  the 
VOL  II.  19 
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decision  in  King's  administratrix  vs.  Hudson's  administrator,  (ante 
p.  135.)     This  determined  the  case. 

Certiorari  dismissed. 

Gray,  for  plaintiffs  in  error. 

W.  H.  Rogers,  for  defendant. 


JOHN  CALDWELL  vs.  ISAAC  MILLEK. 

A  return  of  "  served  by  copy,  left  at  a  house  said  to  be  the  boarding  house  of 
defendant,"  is  not  suflficient  to  authorize  a  judgment  by  default. 

Certiorari  to  Justice  Wiley. 

The  return  of  service  of  the  summons  was  "  served  on  the  defen- 
dant by  leaving  a  copy  at  the  house  of  Michael  Kinch,  said  to  be  the 
boarding  house  of  said  defendant :  "  and  it  was  held  to  be  insufficient. 
The  judgment  was  by  default. 

Judgment  reversed. 

J.  A.  Bayard,  for  plaintiff  in  error. 

Memorandum. —  During  the  winter  vacation,  the  Hon.  Thomas  Clay- 
ton, Chief  Justice  of  the  State,  resigned;  and  the  Hon.  John  M.  Clay- 
ton, of  Kent,  was  appointed  to  succeed  him. 


SUPERIOR  COURT. 

SPRING  SESSIOI^S, 

1837. 


LAYTON  and  SIPPLE  vs.  GILLIS  F.  HASTINGS,  surviving 
obligor  of  WINGATE  and  HASTINGS. 

An  instrumentaiy  witness  having  proved  his  own  signature  to  the  deed,  but 

being  unable  to  identify  the  party  executing  it,    (not  knowing  him,)    proof 

of  tlie  obligor's  hand-wi'iting  was  admitted  as  suflicient. 
One  partner  cannot  bind  the  firm  by  deed. 
If  one  partner  execute  an  instrument  under  seal  in  the  name  of  the  firm,  it 

will  bind  him  as  his  separate  act;  and  the  instrument  should  be  declared  on 

accordingly. 

Debt  on  single  bill.    Pleas,  non  est  factum  and  set-off. 

The  declaration  was  against  both  Wingate  and  Hastings  on  the 
following  note. 

"Dollars  391  40.  On  demand,  we  promise  to  pay  to  Layton  and 
Sipple,  their  heirs  or  assigns,  $391  40,  for  value  received,  with  inte- 
rest until  paid.  And  we  do  hereby  authorize  and  empower  any  at- 
torney, of  any  court  of  record  within  the  state  of  Delaware,  to  appear 
for  us  at  the  suit  of  the  said  Layton  and  Sipple,  and  hereupon  to  con- 
fess judgment  with  stay  of  execution  until  the  first  of  July  next; 
hereby  releasing  all  error  in  said  judgment  or  execution. 

Witness  our  hands  and  seals,  this  third  day  of  June,  1834. 

(Signed,)  Wixgate  &  Hastings,  [«S'eaZ.] 

Witness,  Wm.  G.  Carlisle." 

The  witness,  William  G.  Carlisle,  upon  being  called,  proved  his 
own  signature  to  the  note,  and  that  he  saw  it  executed  by  a  person 
whom  he  did  not  know. 

The  note  was  offered  in  evidence  and  objected  to. 

Per  curiam. —  It  is  not  proved.  The  witness  not  knowing  the 
person  who  executed  the  note,  can  only  prove  his  own  signature  to 
it.  But,  under  the  circumstances,  we  would  hold  proof  of  the  hand- 
writing of  the  obligor  connected  with  the  testimony  already  given, 
as  sufficient.     If  the  subscribing  witness  was  dead,  proof  of  his  hand- 


148  Layton  &  SiprLE  vs.  Hastings. 

writing,  with  proof  of  the  obligor's,  would  be  sufficient.  The  witness 
here  is  unable  to  identify  the  obligor,  being  personally  unacquainted 
with  him;  he  proves  his  own  signature,  however,  and  that  some 
person  did  execute  the  paper.  Under  these  circumstances,  proof  of 
the  obligor's  hand-writing  would  be  equivalent  to  the  proof  common 
in  case  of  the  death  of  the  instrumentary  witness. 

Proof  was  then  made  that  the  signature  of  Wingate  and  Hastings 
was  in  the  hand-writing  of  Hastings;  and  the  note  was  admitted. 

But, 

Cullen,  for  the  defendants,  moved  a  non-suit,  on  the  ground  that 
there  could  be  no  recovery  against  the  estate  of  Wingate,  who  never 
executed  the  note,  because  one  partner  could  not  bind  the  firm  by  a 
sealed  instrument;  nor  could  there  be  any  recovery  against  Hastings, 
for  the  note  declared  on  is  a  joint  note,  and  the  evidence,  at  most, 
establishes  a  separate  note  of  Hastings,  if  it  does  so  much  as  that. 

And  of  this  opinion  were  the  Court,  though 

Ridgely,  for  plaintiff,  contended,  that  if  he  could  prove  a  subsequent 
ratification  by  Wingate,  a  payment  of  interest,  or  other  acknowledg- 
ment, it  would  bind  him;  and  he  cited  19  Johns.  Rep.  513,  554;  1 
Dallas  Rep.  119 ;  13  Johns.  Rep.  307. 

The  Court  said  that  this  would  not  help  him  in  a  court  of  law. 
The  cases  only  assert  the  principle  in  equity,  where  different  rules 
obtain.  If  the  plaintiff  had  declared  against  Hastings  alone,  he 
might  have  recovered  on  this  note  as  the  separate  deed  of  the  party 
who  sealed  it;  for,  though  it  assumes  to  be  the  joint  act  of  the  part- 
ners, and  the  expression  used  is,  we  promise,  &c.,  it  may  be  construed 
the  separate  obligation  of  the  individual  signing.  He  but  uses,  as  the 
books  say,  the  royal  style,  which  will  bind  him  as  well  as  any  other. 
The  plaintiff,  having  declared  on  a  joint  note,  and  shown  only  a 
several  liability,  must  be 

Nonsuited. 

Ridgely,  for  plaintiffs. 

Cullen,  for  defendant. 
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PETER  E.  STILLE  vs.  JOSHUA  S.  LAYTON. 

After  a  plea  of  nulla  bona,  an  award  and  judgment  against  the  garnishee  on  a 
reference  entered  into  by  him  bona  fide,  will  protect  him  as  well  as  a  verdict. 

Where  one  has  purchased  goods  of  A,  which  are  attached  in  his  hands  as  the 
property  of  B,  he  may  dispute  his  vendor's  title  in  an  action  against  him  for 
the  purchase  money. 

Depositions  are  not  evidence  against  a  party  who  had  no  opportunity  to  cross- 
examine. 

A  general  agent  with  an  interest  may  sue  in  his  own  name. 

Assumpsit.  Narr.,  pleas,  non  assumpsit,  payment,  discount,  and 
the  act  of  limitation. 

This  was  an  action  of  assumpsit  for  a  bill  of  store  goods  bought 
by  defendant  of  plaintiff;  and  the  defence  was  that  the  goods  in  fact 
belonged  to  one  Bostick,  for  whom  Stille  acted  as  a  clerk  or  agent; 
and  the  amount  of  this  bill  had  been  attached  in  defendant's  hands  as 
the  garnishee  of  Bostick.  The  attachment  was  on  a  Judgment  of 
Samuel  G.  Wright  &  Co.  vs.  John  H.  Bostick;  and,  after  it  was  laid 
in  defendant's  hands,  he  pleaded  nulla  bona,  and  then  entered  into  a 
reference  with  the  attaching  creditor,  which  resulted  in  a  judgment 
against  him  for  the  value  of  these  goods. 

The  record  of  this  judgment  was  offered,  and  objected  to,  as  not 
being  between  the  same  parties,  nor  having  any  relation  to  this  case. 

BrincMoe. — We  intend  to  follow  up  the  judgment  with  proof  of 
the  execution,  attachment  and  judgment  against  defendant;  and  con- 
nect with  this  the  proof  that  Bostick  was  the  owner  of  these  goods. 

Bodney. — It  appears  now  to  be  the  case  of  an  attempt  by  the 
purchaser  of  goods  to  dispute  the  title  of  his  vendor  in  an  action  for 
the  price,  even  while  he  retains  the  goods.    This  cannot  be  done. 

Ber  curiam. —  Under  non  assumpsit  you  may  give  in  evidence  that 
another  person  owns  the  goods  sold;  the  plea  puts  in  issue  the  title. 
It  does  not  follow  that  because  one  man  sells  goods  to  another  he 
can  recover  the  price,  unless  he  be  the  owner  of  the  goods.  The 
defendant  may  go  on  and  show  title  to  these  goods  in  Bostick,  if  he 
can.  And  it  is  not  worth  while  to  dispute  about  the  order  of  pro- 
ducing the  testimony.  The  judgment  offered  will  avail  nothing  un- 
less followed  up  by  evidence  to  show  that  these  goods  were  Bostick's. 
If  that  be  shown,  it  is  relevant  and  admissible  evidence. 

In  the  course  of  the  evidence. 

Bodney,  for  plaintiff,  offered  certain  depositions  taken  in  the  suit 
of  Samuel  G.  Wright  &  Co.  vs.  John  H.  Bostick,  the  judgment  in 
which  suit  had  already  been  admitted.     They  were  objected  to. 

Cullen. — We  were  no    parties    to    that    cause.     These    depositions 
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were  taken  on  l^ostick's  commission,  to  which  we  could  not  file  cross 
interrogatories^;  and  it  does  iiot  appear  to  have  been  in  relation  to 
the  same  matter. 

Rudney. — It  is  substantially  the  same  case;  the  object  in  botli  ac- 
tions being  the  same,  to  establish  the  title  to  these  goods;  by  the  for- 
mer, in  Bostick;  by  this,  in  Stille. 

Per  curiam.  The  case  is  clear.  You  cannot  give  depositions  in 
evidence,  unless  the  party  against  whom  they  are  ofltered,  had  an  op- 
portunity to  cross  examine,  which  here  he  had  not.  They  were  ta- 
ken in  a  cause  in  which  the  present  defendant  was  no  party,  nor  had 
any  authority  to  move  in  it.  There  is  a  manifest  distinction  between 
the  judgment  as  a  matter  of  evidence,  and  these  depositions.  A  judg- 
ment is  always  evidence  to  prove  its  existence  and  legal  consequen- 
ces; but  the  depositions  stand  on  different  grounds;  they  are  res  inter 
alios  acta,  and  cannot  be  evidence  against  Layton. 

The  Chief  Justice,  (J.  M.  Clayton,)  charged  the  jury. 

Action  of  assumpsit  for  goods  sold  by  Peter  R.  Stille  to  the  defend- 
ant amounting  to  $119  19.  It  is  not  disputed  that  the  purchase  was 
made  of  Stille,  but  it  is  contended  that  he  was  but  an  agent  of  John 
H.  Bostick,  to  whom  the  goods  in  fact  belonged.  Samuel  G.  Wright 
&  Co.  having  obtained  a  judgment  against  Bostick,  sued  out  a  fieri 
facias  attachment,  and  summoned  the  defendant  as  garnishee  in  re- 
spect of  these  goods.  He  pleaded  nulla  bona;  entered  into  a  reference 
with  the  attaching  creditor;  had  a  report  and  judgment  against  him; 
and  paid  the  amount  in  pursuance  of  such  judgment.  It  has  been 
contended,  that  because  this  reference  was  voluntary  on  the  part  of 
Layton,  he  is  not  protected  by  the  award  and  judgment.  We  do  not 
think  so. 

We  think  the  result  of  the  reference,  there  being  no  fraud  or  col- 
lusion shown,  is  as  binding  on  the  garnishee  as  a  verdict,  and  equal- 
ly a  protection  to  him.  No  such  fraud  or  collusion  is  here  pretend- 
ed. But  another  tiling  is  essential  to  the  protection  of  Layton.  It 
must  appear  to  the  jury  that,  at  the  time  of  the  sale  of  these  goods, 
they  were  the  property  of  Bostick  and  not  of  Stille;  for  if  they  were 
the  pro])erty  of  Stille,  then  even  a  recovery  in  the  garnishment  on 
the  judgment  of  Wright  &  Co.,  against  Bostick,  would  not  protect 
the  defendant.  If  the  property  was  Bostick's,  Stille  cannot  maintain 
this  action  for  the  price  of  it,  after  Bostick's  creditor  has  attach- 
ed the  defendant  as  his  garnishee,  obtained  judgment  and  received 
payment.  For,  though  a  general  agent  may  sue  in  his  own  name, 
where  he  has  an  interest  in  the  goods,  a  mere  agent  cannot  recover 
after  the  property  is  attached  as  that  of  his  principal.  A  sale  is  al- 
ways a  warranty  of  title :  and  if  after  a  sale  the  property  is  shown 
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in  another,  the  vendor  cannot  recover.     True,  possession  is  always 
prima  facie  evidence  of  title;  but  it  may  be  rebutted. 

Verdict  for  defendant. 

Rodney,  for  plaintiff. 

Brinkloe  and  Cullen,  for  defendant. 


AMOS  STAYTON  vs.  ZADOC  WILLEY. 

A  justice  of  the  peace  cannot  grant  a  new  trial  in  an  action  of  trespass. 

Certioeaki. 

Record.  "  Willey  vs.  Stayton.  Summons  issued  23d  Oct.  1835, 
for  $12,  in  an  action  of  trespass,  for  damage  done  in  carrying  a^vay 
corn  out  of  lot  of  ground  as  per  account  filed;  returnable  30th  Oc- 
tober, instant,  when  the  parties  appeared  and  plaintiff  asked  a  post- 
ponem.ent,  which  was  granted,  and  the  case  continued  to  13th  ISTo- 
vember  next;  when  the  parties  appeared  again,  the  case  was  refer- 
red. Eefere.es  report  no  cause  of  action.  Judgment.  December 
2oth  1835,  the  plaintiff  appeared  and  craved  a  second  trial  by  refer- 
ree^,  which  is  granted.  Trial  had  and  report  and  judgment  for  plain- 
tiff for  $8  25. 

Exceptions: — 1st.  That  the  summons  issued  in  an  action  of  tres- 
pass without  any  written  statement  of  the  injury  complained  of.  2d. 
Th.n  the  justice  granted  a  new  trial  in  an  action  of  trespass,  v/hich 
by  law  he  could  not  do.  (Digest  360,  326.)  3d.  Because  it  does 
not  appear  that  the  referees  were  sworn,  which  has  been  decided  to 
be  a  fatal  error.     Ray  use  of  Moon  vs.  Hall,  1  Harr.  Rep.  106. 

The  Court  directed  a  reversal,  on  the  ground  taken  in  the  second 
exception,  thereby  deciding  that  a  justice  of  the  peace  cannot  grant 
a  new  trial  in  an  action  of  trespass. 

Judgment  reversed. 

Cullen  for  plaintiff  in  error. 


THE  STATE,  use  of  Derrickson,  et  al.  vs.  EBE  WALTER,  Executor 
of  ARTHUR  WEST,  deceased. 

A  bequest  of  the  proceeds  of  the  sale  of  lands  to  a  church  is  void. 

Debt  on  an  administration  bond.     Case  stated. 
The  case  stated  set  forth,  that  Arthur  West  died  in  the  year  1831, 
having  duly  made  his  last  will  and  testament,  wherein,  after  sundry 
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legacies,  he  directed  that  all  his  lands,  and  all  the  residue  of  his  per- 
sonal estate,  should  be  sold  within  six  months  after  his  decease,  at 
public  vendue  for  cash;  and,  after  all  his  just  debts  should  be  fully 
satisfied,  that  the  residue  or  balance  of  the  money  shall  be  equally 
divided  between  the  three  Methodist  churches,  namely:  Antioch,  Sa- 
lem and  the  Head  of  the  Sound  church.  And  he  appointed  the  said 
Ebe  AValter  his  executor.  That  after  payment  of  debts  there  re- 
mained for  distribution  under  the  residuary  clause,  the  sum  of  $501- 
03.    The  cestuis  que  use  are  the  heirs  at  law  of  Arthur  West. 

The  question  stated  was  "is  the  residuary  bequest  of  the  balance 
of  the  money  of  the  estate  of  the  testator,  composed  as  that  balance 
is,  entirely  of  the  proceeds  of  the  sale  of  the  real  estate  of  the  testa- 
tor^s  land,  to  the  three  churches  of  Antioch,  Salem,  and  the  Head  of 
the  Sound,  a  void  bequest.  And  if  so,  does  that  balance  go  to  the 
heirs  at  law  of  the  testator?  If  the  court  are  of  opinion  that  the 
bequest  is  void,  and  that  the  balance  should  go  over  to  the  heirs  at 
law  of  the  testator,  then  judgment  to  be  entered  for  plaintiff;  but 
if  the  court  should  be  of  opinion  that  the  said  bequest  is  valid,  then 
judgment  to  be  entered  for  defendant. 

The  Court,  without  hearing  argument,  gave  judgment  for  plaintiff, 
on  the  authority  of  the  lessee  of  Furguson,  et  al.  vs.  Hedges,  1  Harr. 
Rep,  524,  and  The  State  use  of  Wiltbank,  et  al.  vs.  Wilthank's  ad- 
ministrator, (ante  p.  18.) 

C.  0.  Ridgely,  for  plaintiff. 

Thomas  Robinson,  jr.,  for  defendant. 


The  STATE,  use  of  JOHN  E.  DRAPER  and  wife,  administrator  of 

SAMUEL  RATCLIFFE,  deceased,  vs.  PHILIP  SHORT. 

The  same  vs.  LISTON  A.  HOUSTON. 

The  same  vs.  WILLIAM  WALTON. 

In  debt  on  administration  bond,  the  defendant  cannot  give  outstanding  debts 
in  evidence  iinder  a  plea  of  performance. 

In  debt  on  a  bond  with  collateral  condition,  if  the  narr.  assign  breaches, 
performance  is  not  a  good  plea,  and  may  be  demurred  to. 

]f  the  narr.  do  not  assign  a  breach,  performance  Avill  do;  as  it  drives  the  plain- 
tiff to  assign  his  breaches  in  the  replication. 

Outstanding  debts  must  be  pleaded. 

Matter  excusing  non-performance  cannot  be  given  in  evidence  under  a  plea  of 
performance. 

Debt  on  administration  bond. 
This  was  an  action  of  debt  in  the  name  of  the  state,  for  the  use  of 
the  administrators  of  Samuel  Ratcliffe,  deceased,  on  an  administra- 
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tion  bond,  executed  by  James  B.  Jester,  administrator  of  William  E. 
Jester,  and  by  these  defendants  as  his  sureties.  The  plaintiff  had 
recovered  a  judgment  against  the  estate  of  William  E.  Jester,  for  the 
non-payment  of  which  the  present  action  was  brought. 

The  declaration  set  out  the  bond  and  condition,  and  assigned 
several  breaches  thereof;  to  which  the  defendant  pleaded  "  perform- 
ance, set-ort',  and  the  act  of  limitation,"  general  replications,  and 
issues. 

The  plaintiffs  proved  the  execution  of  the  bond,  and  the  recovery 
of  a  judgment  on  an  award,  at  the  suit  of  John  K.  Draper,  adminis- 
trator, in  right  of  his  wife  Kachel,  of  Samuel  Eatcliffe,  deceased, 
against  Susannah  Jester,  and  James  B.  Jester,  administrators  of 
William  E.  Jester,  deceased,  for  the  sum  of  $420  97.  The  reference 
was  entered  into  on  the  8th  June,  1835,  award  made  20th  June,  and 
judgment  rendered  the  14th  of  October  of  the  same  year.  The 
plaintiff  then  exhibited  an  administration  account  on  the  estate  of 
William  E.  Jester,  passed  on  the  11th  August,  1836,  showing  a 
balance  due  from  the  administrators  of  $811  27.  And  he  here  closed 
his  case. 

On  the  8th  of  June,  1835,  there  were  five  amicable  actions  entered 
into  by  the  administrators  of  Jester  with  sundry  persons,  amongst 
whom  was  the  plaintiff;  but  he  stood  the  last  in  the  order  of  the 
entry  on  the  docket.  The  same  set  of  referees  was  agreed  upon  for 
all  the  cases.  The  report  was  made  in  all  the  cases  at  the  same 
time,  (20th  June,)  and  they  were  read  and  judgment  rendered  by  the 
court  on  the  same  day,  (14th  October,)  in  the  order  in  which  they 
were  docketted.  The  aggregate  amount  of  the  first  four  judgments 
was  $641  95. 

The  defendant  now  offered  these  four  judgments  in  evidence,  as 
debts  of  prior  dignity,  and  having  a  preference  to  the  above  judg- 
ment, at  the  suit  of  plaintiffs.     They  were  objected  to. 

Brinckloe. — The  evidence  is  not  admissible  under  the  pleadings  in 
the  cause.  There  is  no  plea  of  outstanding  debts,  or  of  debts  of  prior 
or  superior  dignity.  Had  these  judgments  been  pleaded,  we  might 
have  controverted  them,  and  perhaps  shown  that  some  of  them  were 
fraudulently  obtained,  or  were  paid.  The  evidence  offered  is  at  best 
an  excuse  for  the  non-performance  of  their  bond,  when  their  plea  is 
performance. 

Frame  and  Ridgely,  contra.     The  only  question  in  the  cause  is,  as 
to  the  application  of  the  assets  of  this  estate.    We  insist  that  the  evi- 
dence offered  is  strictly  admissible.    It  is  a  matter  that  goes  to  show 
performance;  which   plea  puts   in  issue  every  matter  denying  the 
VOL.  II.  20 
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plaintiff's  right  to  recover.  The  narr.  must  alledge  that  there  are 
assets  in  hand  applicable  to  the  plaintiff's  claim;  the  evidence  now 
offered,  goes  to  deny  this  averment,  because  it  shows  that  these  as- 
sets are  applicable  to  prior  judgments.  This  is  not  a  suit  against  the 
administrator  as  such,  seeking  to  charge  him  personally,  and  in  which 
the  plea  would  be  plene  administravit,  or  plene  administravit  praeter 
debts  outstanding;  but  this  is  a  case  in  which  the  plaintiff  undertakes 
to  show  that  there  are  assets  in  the  administrator's  hands  applicable 
to  his  judgment.  The  evidence  offered  bears  directly  on  this  point. 
The  action  also  is  against  sureties.  What  are  they  to  show?  That 
they  have  performed  their  bond;  that  the  administrator  has  paid  all 
that  is  applicable  to  plaintiff's  claim,  and  the  existence  of  these 
judgments  goes  to  show  it.  Suppose  the  plea  of  "  performance," 
which  is  put  in  in  short,  was  drawn  out,  would  it  not  set  out  all  these 
judgments?  And  if  not  under  performance,  under  what  plea  could 
they  be  brought  in?  There  can  be  no  more  general  denial  of  the 
plaintiff's  cause  of  action.  If  there  are  judgments  enough  of  an 
older  date  than  plaintiff''s,  to  consume  all  the  assets,  how  can  the 
defendant  be  said  to  have  broken  his  bond  by  not  paying  this?  The 
plaintiff  has  not  demurred  to  the  general  plea  of  performance;  and 
under  it  we  have  the  right  to  show  any  thing  that  negatives  a  breach 
of  the  condition  of  the  bond. 

BrincMoe,  in  reply,  cited  Boscoe  Evid.  470,  471;  Bull.  N.  P.  141; 
1  Saund.  333,  (71,)  to  show  that  under  a  plea  of  plene  administravit, 
the  defendant  could  not  give  in  evidence  outstanding  debts  of  a  higher 
nature;  and  he  argued  that  the  plea  of  performance  could  not  be 
more  extensive  than  plene  administravit. 

Per  curiam. 

Harrington,  Justice. — The  evidence  now  offered  raises  the  ques- 
tion, whether  a  general  plea  of  performance  to  a  declaration  in  debt 
on  an  administration  bond  setting  out  particular  breaches,  is  a  suffi- 
cient answer  to  the  declaration;  and  if  under  such  a  plea  the  de- 
fendant may  give  in  evidence  outstanding  debts  of  equal  or  prior 
dignity.  It  necessarily  conies  to  this  point,  for  we  understand  that 
the^-e  judgments  arc  not  offered  for  the  purpose  of  showing  that  they 
have  been  ]iaid,  but  it  is  insisted  that,  being  debts  of  equal  or  prior 
grade,  the  assets  in  defendant's  hands  are  applicable  to  them;  and 
that  it  is  enough  for  the  defendant  to  show  that  they  are  so  applic- 
able to  sustain  his  plea  of  ])erformance. 

The  usual  course  of  pleading  in  actions  on  bonds  with  a  collateral 
condition,  is  to  declare  merely  for  the  penalty;  when  the  defendant 
(after  setting  out   the   condition    on    oyer)    may   reply    performance 
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generally;  for  the  plaintiff,  not  having  assigned  any  particular 
breach,  is  sufficiently  answered  by  such  general  plea.  The  plaintiff 
is  then  forced  to  a  more  particular  assignment  in  his  replication; 
for  he  dare  not  go  to  issue  on  this  general  pleading.  After  the  as- 
signment of  a  particular  breach  in  the  replication,  the  defendant  may 
not  again  plead  performance  generally,  but  is  compelled  to  make  a 
specific  answer.  And  this  is  equally  so  whether  the  assignment  of 
a  particular  breach  be  made  in  the  replication,  or  in  the  narr.,  as  the 
plaintiff  may  by  the  rules  of  pleading  make  it;  which  produces  an 
earlier  issue,  as  there  can  be  no  general  plea  of  performance  after 
an  assignment  of  a  particular  breach. 

The  pleading  in  this  case  is  in  short;  and  that,  perhaps,  has  oc- 
casioned the  doubt  as  to  the  competency  of  this  evidence.  Not 
being  drawn  out,  we  are  to  consider  it  as  containing  all  the  requi- 
sites of  a  general  plea  of  performance  in  its  perfect  shape,  and  then 
what  is  it  ?  "  That  the  defendant  hath  kept  and  performed  all  the 
covenants  on  his  part  to  be  performed,  contained  in  the  condition  of 
his  bond."  Xow  what  kind  of  an  answer  is  this  to  the  present  de- 
claration? It  sets  out  a  bond  with  condition  well  and  faithfully  to 
administer  the  goods  and  chattels  of  the  intestate  according  to  law: 
it  avers  that  a  judgment  was  recovered  at  the  suit  of  the  plaintiff 
against  the  estate  of  the  intestate  for  $420  97,  and  that  assets  suf- 
ficient to  pay  said  judgment  have  come  to  the  hands  of  defendants 
to  be  administered  according  to  law;  and  concludes  with  a  breach 
that  they  have  not  paid  the  said  judgment.  The  answer  to  this 
breach  is,  that  the  defendant  hath  kept  and  performed  all  the  cove- 
nants on  his  part  to  be  performed  contained  in  the  condition  of  his 
bond;  which  totally  overlooks  the  particular  breach,  and  merely 
affirms  a  general  performance  without  showing  the  manner  or  par- 
ticulars of  it.  It  is  in  substance  that  he  hath  well  and  faithfully 
administered  the  goods  of  his  intestate,  which  is  the  general  obligation 
of  his  bond.  It  can  amount  to  no  more  than  a  plea  of  plene  adminis- 
travit,  or  a  plea  of  non  devastavit;  and  it  is  well  established  that 
under  such  pleas  the  defendant  cannot  give  in  evidence  outstanding 
debts  of  a  higher  nature.  (Roscoe,  470 ;  Bull  N.  P.  141 ;  2  Saund. 
R.  50,  n;  2  StarTc.  Ev.  322.)  All  the  purposes  of  certainty  in  plead- 
ing, and  notice  to  the  other  party,  would  be  violated  by  the  admission 
of  such  evidence.  If  the  defendant  do  not  mean  to  rely  on  an  actual 
administration  of  the  assets,  but  refuses  payment  because  there  are 
other  debts  for  which  he  holds  them,  the  plaintiff  has  the  right  to  be 
informed  what  debts  those  are,  and  to  controvert  them.  If  the  ex- 
itence  of  outstanding  debts,  without  showing  them,  be  an  answer  to 
this  plaintiff,  it  would  equally  be  an  answer  to  every  other;  and  the 
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administrator  might  retain  the  assets  without  applying  them  to  any 
of  the  debts.  The  defendant,  therefore,  is  bound  to  plead  these 
debts  specially,  that  the  other  side  may  know  what  application  is 
to  be  made  of  assets  which  are  otherwise  applicable  to  his  judgment; 
and  he  may  controvert  such  debts  by  showing  that  they  are  of  in- 
ferior dignity,  or  that  they  were  obtained,  or  are  kept  on  foot,  by 
fraud  and  covin. 

In  assimilating  this  plea  of  performance  to  a  plea  of  plene  adminis- 
travit,  we  do  not  mean  to  say  it  is  good  even  to  that  extent.  It  is 
totally  inadmissible  and  bad  on  demurrer.  It  is  so  decided  in  the 
P.  M.  Oenl.  vs.  Cochran,  2  Johns.  Rep.  413,  by  Kent,  Chief  Justice, 
and  by  Lord  Mansfield,  in  Sayre  vs.  Minns,  2  Cowp.  575.  You  can- 
not go  to  issue  on  a  general  plea  of  performance;  and  the  plaintiff, 
if  driven  to  reply,  would  have  to  repeat  his  declaration.  The  defen- 
dant is  bound  to  meet  the  allegation  of  specific  breaches  by  some- 
thing more  than  the  general  plea  of  performance.  Such  a  plea  is 
not  issuable,  and  it  may  be  demurred  to.  It  is  therefore  not  good, 
even  to  the  extent  of  plene  administravit ;  but,  supposing  it  pleadable 
and  good,  it  amounts  to  no  more  than  an  affirmance  by  the  defen- 
dant that  he  has  well  and  truly  administered  all  the  assets  of  his  in- 
testate's estate.  What  is  the  evidence  now  offered  in  support  of  this 
plea?  Not  the  administration  of  the  assets,  but  certain  judgments 
standing  open  against  the  estate.  Does  this  support  the  plea?  By 
no  means.  And  if  it  did  it  would  be  unjust  to  the  other  party  to 
allow  of  such  a  defence  without  notice.  Hence  the  rules  of  plead- 
ing, which  will  always  be  found  to  rest  upon  good  sense,  and  to  tend 
to  the  attainment  of  justice,  prohibit  the  introduction  of  such  testi- 
mony without  a  special  plea  setting  it  out  on  the  record,  and  show- 
ing it  to  the  other  party. 

The  proper  plea  in  this  case  was  not  a  plea  of  performance,  but  a 
plea  of  outstanding  debts,  which  is  an  excuse  for  non-performance. 
The  declaration  assigns  breaches  generally  and  specially  on  the 
bond,  averring,  among  other  things,  that  the  administrator  "  did  not 
well  and  faithfully  administer  according  to  law  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  of  said  deceased,  which  came 
to  the  possession  or  knowledge  of  said  administrator."  The  plea  of 
performance,  however,  inartificially,  yet  virtually  traverses  this 
breach.  The  evidence  offered  can  furnish  no  proof  that  the  ad- 
ministrator had  "  well  and  faithfully  administered,"  but  the  very 
reverse;  for  its  object  is  to  show  that  there  are  other  debts,  to  which 
the  assets  ought  to  have  been  but  have  not  been  applied,  and  thereby 
(while  admitting  that  the  defendant  has  not  administered)  to  excuse 
his  non-performance  as  against  the  plaintiff.     Performance  cannot 
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be  given  in  evidence  under  a  plea  admitting  and  excusing  a  non- 
performance; nor  can  matter  "which  is  merely  an  excuse  for  non- 
performance, be  shown  to  sustain  a  plea  averring  an  actual  perform- 
ance. The  two  classes  of  pleas  are  essentially  different  in  every 
particular.  Performance  to  a  general  declaration  on  a  bond  with  a 
collateral  condition,  compels  the  plaintiff  to  a  special  assignment  of 
breaches  in  his  replication;  but  "if  the  defendant  plead  a  special 
matter  that  admits  and  excuses  a  non-performance,  the  plaintiff  need 
only  answer  and  falsify  the  special  matter  alledged;  for  he  that  ex- 
cuses a  non-performance  supposes  it,  and  the  plaintiff  need  not  show 
that  which  defendant  has  supposed  and  admitted;  but  if  defendant 
plead  a  performance  of  the  condition,  though  it  be  not  well  pleaded, 
the  plaintiff  in  his  replication  must  show  a  breach,  for  then  he  has 
not  a  cause  of  action  unless  he  show  one."  Per  Holt,  Chief  Justice, 
in  Meredith  vs.  Allen,  1  Salk,  138;  1  Saund.  Rep.  103,  c.  The  plea 
of  outstanding  debts  of  superior  dignity  would  have  shown  a  good 
legal  excuse  in  the  case  before  the  court,  as  against  the  creditor 
suing,  for  although  the  defendant  could  not  have  justified  the  with- 
holding payment  from  the  creditors  of  superior  dignity,  had  they 
been  plaintiffs  in  the  action,  and  therefore  could  not  set  up  in  a7iy 
action  on  his  bond  such  a  defence  as  performance  or  plene  adminis- 
travit;  yet  he  had  a  right  by  law  to  withhold  payment  from  the 
creditor  of  inferior  dignity,  and  excuse  himself  for  doing  so  under  a 
special  plea  in  bar,  which  would  give  the  plaintiff  an  opportunity  to 
"  answer  and  falsify  the  special  matter  alledged."  For  forms  of 
pleas  of  excuses  of  performance  on  bonds  for  performance  of  cove- 
nants, &c.,  see  2  Chittys  Plead.  503,  534;  1  Saund.  100;  3  East, 
485.     For  pleas  of  performance,  see  2  Chitty's  PI.  529,  530,  531. 

Evidence  rejected 

The  plaintiff  had  a  verdict  for  $470  03,  which  he  entered  on  the 
first  breach  in  his  narr. 

BrincTcloe,  for  plaintiff. 

Ridgely  and  Frame,  for  defendant. 


BAEKLEY  TOWNSEND  vs.  ROBEET  HOUSTON. 

PlaintiflF  having  left  the  state  after  suit  brought,  ordered  to  give  security  for 
costs. 

In  this  case  a  motion  was  made  that  the  plaintiff  give  security  for 
costs,  founded  on  an  affidavit  stating  that  the  plaintiff,  since  action 
brought,  had  left  the  state,  and  it  was  not  known  where  he  was,  or 
who  was  conducting  the  suit  for  him. 


158  Gray  vs.  Sorden. 

The  Court,  considering  the  ease  as  falling  within  the  equity  of  the 
thirty-eighth  rule  of  court,  (post,  p.  164.)  though  not  within  its  terms, 
granted  the  motion,  though  objected  to;  and  ordered  that  plaintiff 
give  security  for  costs  by  the  second  rule  day  in  vacation,  or  judg- 
ment of  non  pros,  (a.) 

Frame  and  Brinckloe,  for  the  motion. 

Cullen,  against  it. 


JOHN  S.  GKAY  vs.  JOHN  SORDEN. 

Appeal  dismissed  for  want  of  proper  security  to  prosecute. 

Appeal  from  the  judgment  of  a  justice  of  the  peace. 

The  entry  of  surety  in  appeal  was  thus  made  on  the  justice's  docket. 

"  On  the  eighth  day  of  April  1837,  the  said  John  S.  Gray  appeals, 

and becomes  surety  in  the  sum  of  forty  dollars; 

that  the  said  appeal  shall  be  prosecuted  with  effect,  and  also  that  any 
judgment  which  shall  be  rendered  against  the  said  John  S.  Gray,  or 
his  executors  or  administrators  upon  said  appeal,  shall  be  satisfied 

(Signed)  Eoger  Adams." 

Frame,  for  defendant,  now  moved  that  the  appeal  be  dismissed,  on 
the  ground  that  no  security  had  been  given  to  prosecute  the  appeal; 
the  name  of  the  surety  being  left  blank. 

Rohinson,  jr.,  contra,  likened  it  to  the  case  of  a  bond  executed  by 
a  party  whose  name  happens  to  be  omitted  in  the  body,  which  he 
said  would  be  binding;  but 

The  Court,  said,  the  language  of  the  bond  was  I,  or  we  bind  my- 
self or  ourselves,  which  expression  connects  itself  with  the  signature, 
and  makes  the  obligation ;  but  this  entry  does  not  bind  any  one. 

Appeal  dismissed. 

T.  Rohinson,  for  plaintiff. 

Frame,  for  defendant. 

(a)  The  same  was  the  rule  and  practice  of  the  old  courts;  and  also 
of  Chancery. 

Buckmaster  vs.  Buckmaster  et  ux.  ex'x.  Chancery,  Kent;  Aug.  Term 
1814. 

On  the  affidavit  of  Joseph  Buckmaster,  one  of  the  defendants,  being 
filed ;  stating  that  the  complainant  removed  out  of  the  state  soon  after 
filing  his  bill ;  and  that  he  had  for  a  year  and  upwards,  resided  in  the 
State  of  Ohio;  the  Chancellor  granted  a  rule  that  the  complainant  give 
security  for  the  payment  of  the  costs  by  the  first  day  of  next  term;  or 
that  the  bill  be  dismissed.     2  Strange,  697. 
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BUETON  W.  WAPLES,  et.  al.  vs.  DAVID  H.  WAPLES. 

A  vieio  ordered  in  the  action  of  waste,  application  having  been  made  for  it  at 
the  first  t€rm  after  issue  joined. 

Summons  in  waste. 

Ridgely,  for  plaintiff,  moved  for  a  view  and  for  a  continuance  of 
the  cause  to  give  time. 

Cullen  objected.  The  motion  for  a  view  is  not  a  motion  of  course, 
but  in  the  discretion  of  the  court.  The  practice  in  England  is  under 
the  statute  of  Aim,  which  has  not  been  held  to  extend  to  this  state.  2 
Tidd  846.  Our  own  act  of  assembly  (Digest  117,)  does  not  affect 
the  granting  of  a  view,  but  only  regulates  the  mode  of  conduct- 
ing it  when  granted.  So  of  the  rule  of  court.  The  principle,  there- 
fore, of  granting  a  view,  is  that  it  must  be  apparent  to  the  court,  that 
justice  cannot  be  done  without  it.  This  must  be  shown  the  court, 
and  a  party  cannot  have  the  order  as  a  matter  of  course.  If  a  "view 
should  be  granted,  I  would  consent  to  send  a  jury  to-morrow,  or  any 
day  this  term,  so  that  no  delay  shall  take  place. 

Ridgely. —  I  have  regarded  a  view  as  essential  in  the  action  of 
waste,  and  have,  therefore,  prepared  my  cause  accordingly;  and  so 
is  the  authority  of  Tidd,  which  states  that  a  view  shall  be  granted  in 
waste,  and  without  affidavit.  5  Bacon  Waste,  K.  In  waste  a  view 
is  incident  to  the  action.  With  this  opinion  of  the  necessity  of  a  view, 
I  could  not  be  prepared  for  trial  at  this  term.  As  plaintiff,  I  can  have 
no  desire  to  delay  the  cause.  In  Wilsons  Bed  Boole,  it  is  stated,  in  a 
note,  that  a  view  in  waste  and  also  in  ejectment,  is  a  motion  of  course; 
though  the  chief  justice  added,  he  did  not  see  the  necessity  of  it. 

Pej-  curiam.  The  action  of  waste  is  rarely  brought  in  this  state, 
having  been  nearly  superceded  by  the  action  of  ejectment.  But  the 
action  may  yet  be  brought.  The  view  could  not  be  asked  for  in  this 
action  until  issue  joined;  this  is,  therefore,  the  first  term  when  such 
a  motion  could  have  been  made.  Without  deciding  that  a  view  is 
incident  to  the  action  of  waste,  we  can  say  that  it  would  often  be 
proper,  and  frequently  necessary,  for  the  jury  to  see  the  place  wasted, 
as  it  is  attended  with  the  highly  penal  consequence  of  a  forfeiture  of 
the  place  wasted. 

The  Court,  therefore,  order  a  view,  and  continue  the  cause  for  that 
purpose;  and  we  direct  that  the  first  twelve  jurors  on  the  panel  re- 
turned to  the  next  term,  shall  be  the  viewers,  six  of  whom  shall  sit 
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on  the  trial,  allowing  each  of  the  parties  to  challenge  three  at  the  trial 
if  he  choose. 

Ridgely,  for  plaintiff. 

Cullen,  for  defendant. 
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Regula  generalis.  No  appeal  from  the  judgment  of  a  justice  of  the  peace  shall 
be  entered  by  the  prothonotary,  until  a  transcript  shall  be  filed  under  the 
hand  and  seal  of  the  justice. 

Appeal.  Judgment  rendered  28th  December  1836;  appeal  pray- 
ed and  security  given  and  signed  by  the  surety;  record  certified  thus: 
"I  certify  the  above  to  be  a  true  copy  from  my  docket,  as  it  stands 
stated;  as  witness  my  hand,  this  4th  day  of  January  1837. 

Nathaniel  Hearn." 

Cullen  moved  the  court  to  dismiss  the  appeal,  because  a  duly  cer- 
tified copy  of  the  record  was  not  filed  in  the  prothonotary's  office. 
"A  true  transcript  of  all  docket  entries,  &c."  is  required  by  the  law 
to  be  "  certified  under  the  hand  and  seal  of  the  justice."  Dig.  353, 
sec.  40. 

It  is  the  duty  of  the  party  appealing  to  get  a  copy  of  the  record 
duly  certified;  to  file  it,  and  prosecute  his  appeal.  It  is  the  constant 
practice  of  the  court  to  dismiss  appeals,  if  the  record  do  not  show 
that  security  has  been  given  and  signed.  The  record  cannot  show 
this,  unless  it  is  so  certified  as  to  make  it  evidence;  and  this  cannot 
be  unless  the  record  is  certified  as  directed  by  law,  i.  e.  under  hand 
and  seal.  If  the  justice  has  neglected  his  duty  in  this  respect,  he  is 
liable  to  the  party. 

Ridge\y,  who  had  just  been  spoken  to  by  the  appellant,  desired  time 
to  look  into  the  record,  which  was  granted. 

Ridgely. —  The  question  is,  whether  the  law  requires  the  record  to 
be  sent  up  under  the  justice's  seal.  The  law  says  it  shall  be  duly  cer- 
tified; and  the  practice  has  been,  to  certify  under  the  hand  only. 

Cullen. — What  makes  a  transcript  of  a  justice  evidence?  The  act 
of  assembly;  which  requires  that  the  seal  shall  be  used  to  authenti- 
cate it.  A  justice  of  the  peace  can  only  speak  by  his  seal.  His 
statements  under  hand,  are  no  more  evidence  than  the  statement  of 
any  other  man;  but  when  certified  in  such  a  manner  as  to  make  them 
evidence,  they  are  then  duly  certified. 

Per  curiam.     Without  the  seal  of  the  justice,  is  the  transcript  duly 
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certified?  We  have  looked  into  the  record,  and  the  law,  and  are  sa- 
tisfied that  a  seal  is  necessary  to  the  certificate;  and  we  direct  that 
the  appeal  be  dismissed,  unless  a  duly  certified  transcript  be  filed  dur- 
ing this  term;  we  make  this  conditional  order  under  the  general 
constitutional  power  vested  in  this  court,  to  make  amendments  in 
furtherance  of  justice.  "We  also  make  a  general  rule  (No.  41,)  That 
"no  appeal  from  a  judgment  given  by  a  justice  of  the  peace  shall  be 
entered  by  the  prothonotary  on  his  docket,  until  a  transcript  of  the 
docket  entries  of  the  case  in  which  the  appeal  may  have  been  taken, 
certified  under  the  hand  and  seal  of  the  justice  rendering  such  judg- 
ment, or  any  other  justice  with  whom  the  docket  of  such  justice  may 
be  deposited,  shall  be  delivered  to  the  prothonotary."     (a) 

Ridgely,  for  appellant. 
Cullen,  for  respondent. 

(a.)  The  following  are  the  rules  of  the  Superior  Court: 

1.  H  is  Ordered,  That  the  gentlemen  who  have  been  admitted  attor- 
neys of  the  Supreme  Court,  and  of  the  Court  of  Common  Pleas,  shall  be 
admitted  attorneys  of  this  court,  and  that  in  future,  upon  the  applica- 
tion of  any  citizen  of  this  state  to  be  admitted  to  practice  as  an  attor- 
ney of  this  court,  it  will  be  required  that  he  shall  have  studied  the  law 
at  least  three  years  under  the  direction  of  some  gentleman  of  ability, 
in  the  practice  of  the  law  in  this  state  or  elsewhere,  or  of  a  judge  of  this 
state  or  a  judge  of  the  United  States  residing  within  this  state;  or,  if  he 
be  a  citizen  of  another  state,  and  come  into  this  state  to  pursue  the  study 
of  the  law,  then  that  he  shall  have  studied  the  law  at  least  three  years 
in  this  state  under  the  direction  of  some  gentleman  of  ability  in  the 
practice  of  the  law  in  this  state,  or  a  judge  of  this  state,  or  a  judge  of 
the  United  States  residing  within  this  state;  that  in  either  case,  he  be 
twenty-one  years  of  age;  that  he  be  a  person  of  integrity  and  fair  char- 
acter, and  that  he  be  publicly  examined  in  the  presence  of  the  court, 
by  such  gentlemen  of  the  bar  as  may  be  appointed  by  the  court  for  that 
purpose. 

2.  Gentlemen  of  the  bar  in  other  states,  of  good  character,  who  have 
studied  the  law  at  least  three  years,  and  who  have  practiced  two  years 
in  the  Superior  Courts  of  the  state  from  which  they  come,  may,  in  the 
discretion  of  the  court,  be  admitted  to  practice  in  this  court. 

3.  Every  attorney,  before  admission,  shall  take  the  oath  (or,  if  he  be 
conscientiously  scrupulous  of  taking  an  oath,  the  affirmation)  required 
by  the  act  of  assembly  —  the  oath  to  support  the  constitution  of  the 
State  of  Delaware,  and  the  oath  to  support  the  constitution  of  the  United 
States  of  America. 

4.  No  attorney,  when  he  has  once  engaged  in  a  cause,  shall  withdraw 
his  name  from  the  record  without  leave  of  the  court. 

5.  No    attorney,    prothonotary,    deputy    prothonotary,    sheriff,    under 
VOL.   II.  21 
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Where  a  record  is  t1;c  ground  of  action  the  narr.,  must  refer  to  it  with  a  prout 
patet  per  recordum ;  but  not  so  if  it  be  merely  inducement. 

Qverc.     Is  a  guardian  account  a  record f 

"J'wo  breaches  cf  tlie  same  stipvJaiion  cannot,  be  assigned  in  the  same  count. 

The  court  will  not  presume  infancy;  nor  need  a  plaintiff  negative  such  a  disa- 
bility; it  is  lor  the  defendant  to  alledge  it. 


Debt  on  a  guardian  bond.     Narr.,  suggesting  breaches.     Demur- 
rer to  the  second  breach. 


sheriff,  or  other  officer  of  this  court,  shall  be  received  as  special  bail  in. 
this  court,  unless  lie  shall  present  a  written  petition,  stating  the  reas- 
ons for  his  application,  and  obtain  the  leave  of  the  court. 

6.  All  process  to  compel  the  appearance  of  a  defendant,  and  all  execu- 
tion process,  sball  be  returnable  on  the  first  day  of  the  term;  the  former 
shall  be  returned  on  the  second  day  of  the  term,  to  the  prothonotary 
before  the  sitting  of  the  court  on  that  day,  and  the  latter  on  the  fourth 
day  of  the  term,  before  the  sitting  of  the  court  on  that  day.  • 

7.  There  shall  be  fovr  general  rule  days;  one  on  the  return  day  of 
every  term,  and  thi'ce  in  vacation^  viz: 

Winter  vacation  — 

Sussex,       (1st,)    iJanuary;     (2d,)  10  February ;   (3d,)    3  March. 

Kent,  "      15  January;         "      25  February;       "      15  March. 

New  Castle,  "        1  February ;       "     10  March ;  '         "1  April. 

Summer  vacation  — 

Sussex,       (1st,)  25  June;       (2d,)  10  August ;   (3d,)    3  September. 

Kent.  "      10  July;  "     25  August;       "     15  September. 

New  Castle,  "        1  August ;       "     10  Sept. ;  "       1  October. 

8.  Every  rule  to  be  filed  at  least  fifteen  days  before  the  rule  day  on 
which  it  is  limited  to  expire,  exclusive  of  the  day  of  filing  the  rule  and 
the  rule  day. 

9.  The  second  term  shall  be  the  trial  term  of  all  causes  commenced  in 
this  court ;  the  first  term  shall  be  the  trial  term  for  issues  from  the  Court 
of  Chancery;  the  Orphans'  Court  and  the  Registers  Court,  and  for  ap- 
peals from  the  justices  of  the  i)eace,  provided  thej-  be  docketed  in  this 
court  before  the  publication  of  the  trial  list. 

10.  In  every  action,  excepting  actions  by  scire  facias,  when  the  de- 
fendant is  in  court,  in  person  or  by  attorney,  the  prothonotary  shall  enter 
on  the  record  of  the  suit,  a  rule  to  file  the  declaration  by  the  first  rule 
day  in  vacation;  and  if  the  declaration  be  not  filed  on  or  before  that 
day.  a  judgment  of  non  pros  shall  1k»  entered  by  the  prothonotary,  or  may 
be  signed  bv  tlie  defendant  or  his  attorney. 
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The  second  breach  in  the  declaration  was  designed  to  meet  the 
following  state  of  facts. 

On  the  5th  March  1822,  a  certain  John  G.  Anderson  was  appointed 
giiardian  of  the  plaintiff,  and  gave  bond  with  John  D.  Horsey  as 

11.  Pro-narrs.  shall  not  be  received  in  any  case  execpt  on  appeals  from 
justices  of  the  peace;  but  declarations  at  length  and  in  due  form  shall 
be  filed. 

12.  In  all  actions  by  scire  facias,  and  in  all  actions  in  which  declara- 
tions are  filed,  the  prothonotary  shall,  on  the  day  succeeding  the  first 
rule  day  after  the  term  to  which  the  action  is  instituted,  enter  on  the 
record  of  the  action  a  rule  on  the  defendant  or  defendants  to  file  his,  her, 
or  their  plea  or  demurrer  by  the  second  rule  day  in  vacation,  and  if  the 
same  be  not  filed  on  or  before  that  day,  judgment  shall  be  entered  against 
the  defendant  or  defendants  by  the  prothonotary,  or  may  be  signed  by 
the  plaintiff  or  plaintiffs  in  the  action,  or  his,  her  or  their  attorney. 

13.  Both  parties  to  be  entitled  to  rules  for  further  pleading,  till  issue 
be  joined  or  non  pros,  or  judgment  according  to  the  cases. 

14.  When  the  defendant  is  not  in  court  at  the  first  term,  but  comes  in 
thereafter,  the  prothonotary  shall  enter  a  rule  on  the  plaintiff  to  file  his 
declaration  on  or  before  the  rule  day  next  succeeding  such  appearance; 
and  when  in  such  case  the  declaration  is  filed,  he  shall  enter  a  rule  on 
the  defendant  to  plead  or  demur,  on  or  before  the  rule  day  next  succeed- 
ing the  filing  of  the  declaration.  If  the  declaration  be  not  filed  accord- 
ing to  the  rule,  judgment  of  non  pros  shall  be  entered  by  the  prothono- 
tary, or  may  be  signed  by  the  defendant  or  his  attorney ;  and  if  a  plea  or 
demurrer  be  not  filed  according  to  the  rule,  judgment  shall  in  like  man- 
ner be  entered  or  signed  against  the  defendant. 

15.  Either  party  may  add  the  similiter,  if  the  other  neglect. 

16.  Whenever  a  party  to  a  suit  pleads  or  replies  "  specially,"  and 
such  plea  or  replication  be  not  drawn  out  at  length;  or  whenever  a  plea 
is  filed  with  leave  to  give  the  special  matter  in  evidence,  the  facts  in- 
tended to  be  relied  on  shall  be  suggested  on  the  record. 

17.  Parties  shall  be  obliged  to  take  notice  of  all  rules  expirable  on  a 
general  rule  day;  and  for  the  purpose  of  expediting  causes,  either  party 
shall  be  entitled  to  rules  for  pleading  expirable  (on  any  day)  in  fifteen 
days,  exclusive  of  the  day  of  laying  the  rule,  upon  giving  special  notice 
in  writing  to  the  adverse  party  or  his  attorney,  of  such  rule. 

18.  All  rules  expirable  on  a  general  rule  day,  shall,  unless  the  same  be 
complied  with,  be  considered  as  absolute,  notwithstanding  advantage 
may  not  be  taken  of  such  rules  by  the  adverse  party  or  his  attorney; 
and  the  prothonotary  shall  sign  judgment  for  the  plaintiff  or  defendant 
according  to  the  rule. 

19.  No  non  pros,  discontinuance  or  judgment,  shall  be  struck  out  or 
taken  off,  without  leave  of  the  court. 
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his  surety.  He  received  as  guardian,  the  sum  of  $800:  which  re- 
mained in  his  hands  at  his  death,  as  appeared  by  an  account  passed 
by  James  Windsor  (the  present  defendant,)  as  administrator  of  said 
Anderson,  of  Anderson's  guardianship  of  plaintiff.     James  Windsor 

20.  No  cause  shall  be  placed  on  the  trial  list,  until  after  issue  is  joined, 
except  appeals  from  justices  of  the  ipe&ce,  and  causes  shall  be  inserted  on 
such  list  according  to  their  seniority  in  this  court.  The  trial  list  shall 
be  made  out  and  published  in  one  week  after  the  third  rule  day  in 
vacation. 

21.  The  first  Thursday  in  each  term  shall  be  the  return  day  for  all 
subpceneas  and  other  process  to  compel  the  attendance  of  witnesses  in 
civil  causes. 

22.  An  affidavit  to  hold  to  special  bail  shall  be  filed  with  the  prothono- 
tary,  before  or  at  the  time  appointed  for  hearing  the  rule,  to  show  cause 
of  bail,  otherwise  the  defendant  shall  be  discharged  on  filing  common 
bail,  unless  the  time  for  filing  the  affidavit  be  extended  by  order  of  the 
court  on  reasonable  cause  shown. 

23.  Special  bail  warned  by  process  of  scire  facias,  or  upon  which  nihil 
is  retnrned  to  a  second  scire  facias,  may  notwithstanding  surrender  the 
principal  at  any  time  during  the  term  to  which  the  process  is  returnable, 
but  not  at  any  adjourned  court  without  a  special  order  for  that  purpose. 

24.  No  special  bail  shall  be  made  liable  on  his  recognizance  of  bail,  un- 
less the  execution  issued  against  the  principle  shall  have  been  put  in  the 
sheriff's  hands  at  least  ten  days  before  the  return  thereof,  exclusive  of 
the  day  of  the  delivery  and  the  return  day ;  nor  on  two  nihils  returned  to 
the  scire  facias  against  the  special  b*il,  unless  such  scire  facias  shall  be 
delivered  to  the  sheriff  at  least  ten  days  before  the  return  thereof,  ex- 
clusive of  the  ■day  of  delivery  and  the  return  day;  and  the  sheriff  is 
ordered  to  indorse  the  time  of  the  receipt  of  such  execution  or  scire 
facias  on  the  writ;  but  if  he  neglect  it,  other  evidence  may  be  given  of 
the  time  of  delivery. 

25.  The  prothonotary  shall  attend  the  court  in  person,  or  by  his  deputy 
if  he  be  prevented  by  sickness  or  other  unavoidable  cause  of  absence. 

26.  The  sheriff  shall  attend  the  court  in  person,  unless  prevented  by 
sickness  or  other  unavoidable  cause  of  absence;  and  in  such  case  the 
under  sheriff  shall  attend.  The  sheriff,  or  in  his  absence,  his  under 
sheriff,  shall  keep  order  in  court,  and  admit  no  person  within  the  bar 
but  the  officers  of  the  court,  or  such  as  shall  be  called  on  process  or  other- 
wise, or  shall  have  business  before  the  court,  or  shall  be  permitted  by 
the  judges  to  come  within  the  bar. 

27.  A  defendant  in  ejectment  or  scire  facias  may  appear  at  any  time 
during  the  term  to  which  the  ejectment  or  scire  facias  shall  be  brought, 
but  not  at  any  adjourned  court. 

28.  In  all  ejectment  causes  the  service  of  the  declaration  and  notice  to 
appear  shall  be  given  six  days  before  the  return  day  of  the  term,  exclu- 
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afterwards  became  the  guardian  of  plaintiff,  and  the  object  of  this 
breach  was  to  charge  him  in  this  action,  as  guardian,  with  the  sum 
thus  in  his  hands  as  administrator  of  Anderson,  the  former  guardian. 
The  narr.,  averred  "  that  on  the  10th  August  1831,  defendant  was 
appointed  guardian  of  plaintiff  by  the  Orphans'  Court  of  Sussex  coun- 

sive  both  of  the  day  of  service  and  the  return  day;  and  that  the  tenant 
in  possession,  defendant  or  defendants,  take  defence  the  first  term. 

29.  Warrants  of  survey  and  view  shall  issue  when  application  is  made 
therefor  to  the  court  or  to  the  prothonotary  in  vacation,  they  shall  be  ex- 
ecuted in  such  time  (ten  days  notice  being  given  by  the  sheriff  to  the 
parties,  or,  if  living  out  of  the  county,  to  their  respective  agents  or  at- 
torneys of  the  time  and  place  of  meeting  to  make  such  survey  or  view) 
as  that  the  surveyor  may  be  enabled  to  make  out  and  return  four  plots 
to  the  prothonotary's  office  on  or  before  the  first  day  of  the  term :  which 
it  is  ordered  that  the  surveyor  do  accordingly. 

30.  When  leave  shall  be  granted  to  amend  or  add  to  any  plot  returned 
under  a  warrant  of  survey,  or  for  further  view,  the  same  notice  shall  be 
given  as  on  warrants  of  survey  and  views,  and  that  the  amendments  and 
additions  shall  be  made  by  the  last  rule  day  in  vacation  next  ensuing  the 
term  at  which  such  leave  was  given,  and  the  plots  so  amended  shall  be  re- 
turned to  the  prothonotary's  office  on  or  before  the  first  day  of  the  next 
term. 

31.  Ten  days  written  notice  of  inquisitions  held  on  lands  shall  be 
given  by  the  officer  holding  the  same. 

32.  In  all  motions  to  set  aside  sheriff's  sales,  the  court  will  not  look 
beyond  the  matters  insisted  on  in  the  affidavit,  unless  the  matters  appear 
on  the  face  of  the  proceedings ;  nor  will  they  in  motions  to  set  aside  re- 
ports of  referees. 

33.  Motions  in  arrest  of  judgment  and  for  new  trials  shall  be  made, 
and  the  reasons  filed,  within  four  days  next  after  the  trial  if  the  court 
shall  sit  so  long:  and  if  it  do  not,  then  during  the  term. 

34.  No  use  shall  be  indorsed  on  the  record  of  any  suit  or  judgment, 
unless  by  the  written  direction  or  authority  of  the  plaintiff  or  his  attor- 
ney :  it  shall  take  effect  from  the  time  the  indorsement  is  made. 

35.  The  appearance,  execution,  continuance  and  judgment  dockets  shall 
be  kept  in  bound  books  separate  from  each  other,  by  the  prothonotary. 
The  index  in  each  shall  state  the  causes  in  alphabetical  order.  The  in- 
dex to  the  judgment  docket  shall  be  both  direct  and  reversed. 

3G.  On  a  return  being  made  to  a  certiorari,  the  appellant  shall  file  par- 
ticular exceptions  or  causes  of  diminution  by  the  first  Friday  of  the  term 
to  which  such  certiorari  is  returned,  or  the  judgment  shall  be  affirmed 
of  course.  If  the  writ  and  record  from  below  be  not  returned  by  the  sec- 
ond day  of  the  term,  the  time  for  filing  exceptions  or  causes  of  diminu- 
tion may  on  application  to  the  court  be  enlarged. 
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ty,  having  jurisdiction,  &c.,  he  giving  bond  in  $2,000,  with  condi- 
tion, &c.  1st  breach,  after  averring  that  $600  came  to  defendant'^ 
hands  as  guardian,  and  after  deducting,  &c.,  there  remained  of  said 
sum  $500 :  which  he  was  bound  to  pay  plaintiff,  (the  said  guardian- 
ship having  ceased  on  12th  November  1833,)  concluded  that  he  has 
not  paid  said  sum  or  any  part  thereof. 

2d  breach,  averred  that  on  5th  March  1822,  a  certain  John  G, 
Anderson  was  duly  appointed  guardian  of  plaintiff  by  the  Orphans* 
Court  of  Sussex  county,  having  jurisdiction,  &c. :  that  Anderson 
gave  bond  with  one  John  D.  Horsey  as  his  surety  in  $4,000,  condi- 
tioned, &c:  that  $800  came  to  Anderson's  hands  as  guardian  of 
plaintiff,  and  after  deducting,  &c.,  there  remained  in  his  hands,  as 

37.  Whenever  the  court  shall  direct  a  question  of  law  to  be  heard  be- 
fore all  the  judges  in  the  Court  of  Errors  and  Appeals,  it  shall  be  the 
duty  of  the  counsel  on  both  sides  in  such  cause  to  furnish  each  of  the 
judges  before  the  hearing  of  the  cause  is  commenced,  a  brief  containing 
a  statement  of  the  points  on  which  they  rely  and  of  the  authorities  in- 
tended to  be  used  in  support  of  them. 

38.  When  a  suit  is  instituted  in  this  court  by  a  non-resident,  a  rule 
may,  in  the  discretion  of  the  court,  be  grante<l  that  security  for  costs  be 
given  by  a  certain  day  or  that  nonsuit  be  entered;  such  rule  to  be 
granted  on  an  affidavit  of  the  defendant  that  he  has  a  just  or  legal  de- 
fence to  such  action,  and  Ihat  the  plaintiff  does  not  reside  within  the  state. 

39.  Whenever  money  is  brought  into  court  by  order  of  the  court,  in 
any  suit  or  proceeding  in  the  court,  unless  an  order  be  immediately  made 
for  the  payment  over  of  such  monies,  the  same  shall  forthwith  be  depos- 
ited by  the  prothonotary  in  the  Farmers'  Bank  of  the  State  of  Delaware 
at to  the  credit  of  this  court. 

40.  In  any  suit  that  may  be  depending  in  this  court,  the  prothonotary 
shall  on  the  application  of  either  party  enter  a  rule,  commission  or  com- 
missions on  the  part  of  such  applicant,  which  commission  or  commis- 
sions shall  issue  on  ten  days  notice  of  interrogatories  filed,  to  the  com- 
missioner or  commissioners  to  be  named  on  the  part  of  such  applicant, 
and  to  the  commissioner  or  commissioners  to  be  named  by  the  other 
party,  if  any  commissioner  be  named  by  such  other  party.  If  either 
party  object  to  the  commissioner  or  commissioners  named  by  the  other 
party,  the  commissioner  or  commissioners  shall  be  appointed  by  one  of^ 
the  judges. 

41.  No  appeal  from  a  judsinicnt  given  by  a  justice  of  the  peace  shall 
be  entered  by  the  prothonotary  on  his  docket,  until  a  transcript  of  the 
docket  entries  of  the  case  in  which  the  appeal  may  have  been  taken,  cer- 
tified under  the  hand  and  seal  of  the  justice  rendering  judgment,  or  any 
other  justice  with  whom  the  docket  of  such  justice  may  be  deposited, 
shall  be  delivered  to  the  prothonotary. 
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guardian  at  the  time  of  his  death,  to  wit,  39th  September  1829,  and 
in  the  hands  of  James  Windsor  (the  defendant)  his  administrator,  to 
whom  letters  of  administration  were  granted  by  Nathan  Vickars, 
Esq.,  the  register  for  Sussex,  on  the  13th  October  1829,  a  balance  of 
$600,  as  appears  by  a  guardian  account  passed  by  said  James  Wind- 
sor, as  administrator  of  said  Anderson,  before  Nathan  Vickars,  Esq. 
register,  &c.,  on  4th  May  1830,  of  which  the  said  James  Windsor 
then  and  there  had  notice;  which  said  sum  of  $600,  so  in  hands  of 
Anderson  at  the  time  of  his  death  as  guardian  as  aforesaid,  and  in 
Windsor's  hands  as  administrator  of  said  Anderson,  after  his  death, 
he  the  said  Windsor  as  administrator  aforesaid,  became  liable  ac- 
cording to  said  bond  of  Anderson  and  Horsey,  and  the  condition 
thereof  to  pay  to  said  John  W.  Jarman,  and  to  said  James  Wind- 
sor as  guardian  of  Jarman,  upon  the  ceasing  of  the  guardianship  of 
said  Anderson,  which  ceased  by  the  death  of  said  Anderson,  on  29th 
September  1329:  averred  further,  that  said  Windsor  (the  defendant) 
as  guardian  as  aforesaid,  might  and  ought  to  have  collected  said 
$600,  and  ought  to  have  paid  the  same  to  plaintiff  on  the  ceasing  of 
his  guardianship:  yet,  the  said  James  Windsor  as  guardian  as  afore- 
said, hath  not  paid  &c.  said  sum  to  plaintiff,  nor  did  said  Horsey  nor 
Anderson  in  his  lifetime,  nor  James  Windsor  his  administrator  pay 
&c.  said  sum  to  plaintiff;  but  the  same  has  been  lost  by  the  negli- 
gence and  default  of  said  Windsor  as  guardian  as  aforesaid. 

3d.  breach^  averred  that  on  5th  March  1822,  John  G.  Anderson 
was  appointed  guardian  of  said  Jarman,  by  the  Orphans'  Court  of 
Sussex  county,  and  gave  bond  with  Horsey  his  surety  in  $4,000 — 
that  $500  came  to  Anderson's  hands  as  guardian,  and  continued  in 
his  hands  as  guardian  .at  the  time  of  his  death,  when  his  guardian- 
ship determined,  to  wit:  on  20th  September  1829;  which  sum  ought 
to  have  been  collected  and  accounted  for  by  said  James  Windsor  the 
subsequent  guardian,  and  which  might  have  been  collected  by  due 
diligence;  yet,  said  Windsor,  although  he  became  the  administrator 
of  Anderson,  did  not  collect,  retain  and  pay  said  sum  nor  any  part 
thereof;  which  said  sum  of  $500  said  Windsor,  according  to  the 
writing  obligatory  aforesaid  and  the  condition  thereof,  is  bound  to 
pay  to  said  Jarman;  the  said  guardianship  of  said  Windsor  having 
ceased  on  12th  November  1833;  yet  said  Windsor  hath  not  paid,  &c. 

To  the  first  breach,  defendant  pleaded — 1st.  performance;  2d.  the 
act  of  limitation;  3d.  a  set-off.  He  demurred  to  the  second  breach, 
and  assigned  for  cause — 1st.  because  plaintiff  in  said  breach  alledges 
that  Windsor  as  administrator  of  Anderson  passed  a  guardian  ac- 
count before  Nathan  Vickars,  Esq.  register,  &c..  on  the  4th  May 
1830,  which  is  matter  of  record  and  ought  to  have  been  pleaded  with 
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a  prout  patet  per  recordutn.  2d.  Because  plaintiff  does  not  aver  the 
authority  of  Nathan  Vickars,  Esq.  to  take  such  accounts.  3d.  Be- 
cause the  averment  of  the  appointment  of  Anderson  as  guardian  of 
plaintiff,  is  not  made  with  a  prout  patet  per  recordum,  though  the 
same  is  a  record.  4th.  Because  the  term  at  which  said  appointment 
was  made  is  not  averred.  5th.  Because  plaintiff  does  not  in  any  of 
his  breaches  show  how  the  guardianship  of  Windsor  ceased  and  de- 
termined. 6th.  Because  the  breach  is  double,  informal,  absurd,  &c. 
&c.,  and  assigns  matters  as  breach  of  this  guardian  bond  which 
would  be  breaches  of  Windsor's  administration  bond  on  Anderson's 
estate,  &c.  &c. 

Cullen,  in  support  of  the  demurrer: 

The  declaration  is  defective  on  general  demurrer.  It  is  alledged, 
as  a  breach  of  this  bond,  that  persons  who  had  signed  another  bond 
did  not  discharge  their  obligations.  This  has  nothing  to  do  with  our 
bond. 

2d.  They  seek  a  recovery  against  defendant  as  guardian;  and 
they  alledge  a  breach  of  his  duty  in  another  capacity,  to  wit:  as  ad- 
ministrator of  Anderson.  That  is  not  the  condition  of  his  bond.  It 
has  nothing  to  do  with  his  duties  as  administrator,  for  then  he  is 
liable  on  his  administration  bond. 

3d.  The  plaintiff  assigns  breaches,  not  only  of  the  condition,  but 
also  of  the  writing  obligatory.  At  common  law  you  could  assign  but 
one  breach  of  the  condition.  The  statute  of  William  and  Mary,  al- 
lows as  many  breaches  as  the  plaintiff  pleases,  not  of  the  writing 
obligatory,  but  of  the  condition  of  said  writing.  As  to  the  writing, 
it  is  absolute  on  its  face.  The  condition  alone  is  the  matter  of  which 
a  breach  can  be  predicated. 

4th.  Plaintiff  seeks  to  recover  against  defendant  because  he  did 
not  avail  himself  of  the  right  of  retainer,  which  right  arose  in  his 
character  as  administrator,  and  which  right  of  retainer  he  could  ex- 
ercise or  not  as  he  pleased.  And  if  he  has  not  done  his  duty  as 
administrator,  there  is  a  remedy  against  him  on  his  administration 
bond,  and  not  on  his  guardian  bond;  and  again,  if  he  has  not  re- 
tained, the  estate  of  Anderson  is  yet  answerable. 

5th.  The  pleadings  aver  that  Windsor  passed  a  guardian  account, 
which  is  alledged  without  a  prout  patet  per  recordum.  And  the  prin- 
ciple is,  that  a  record  cannot  be  pleaded  without  such  a  reference, 
for  the  court  must  be  pointed  to  the  record,  and  where  it  is,  that 
they  may  inspect  it.  Nor  do  the  pleadings  aver  that  the  register 
had  authority  to  take  such  account.  The  principle  is,  that  wherever 
a  thing  is  pleaded  as  having  taken  place  in  a  court  of  inferior  Juris- 
diction, it  must  be  averred  in  the  pleadings  that  it  has  jurisdiction 
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over  that  matter.  The  register's  is  a  court  of  limited  and  peculiar 
jurisdiction,  and  his  power  to  pass  such  accounts  must  be  averred. 

Wootten,  contra. — This  is  a  special  demurrer.  It  does  not  assign 
for  error  that  the  breach  is  of  the  writing  instead  of  the  condition — 
nothing  said  about  this  in  the  demurrer.  Anderson,  the  first  guar- 
dian of  Jarman,  received  a  certain  sum  of  money  and  died  with  that 
money  in  his  hands.  James  Windsor  administered  on  his  estate,  and 
also  became  the  second  guardian  of  Jarman.  He  was  acting  then 
in  two  capacities,  administrator  of  Anderson  and  guardian  of  Jar- 
man. He  went  into  the  register's  office,  and  passed  an  account  as 
administrator  on  the  estate  of  Anderson,  the  first  guardian  of  Jarman, 
showing  a  balance  of  $447  25  due  the  minor.  We  contend  that  he, 
as  the  second  guardian,  was  bound  to  collect  all  sums  due  to  the 
minor  from  any  and  every  person;  and  particularly  from  the  former 
guardian,  Anderson.  But  that  money  was  in  his  hands  already  as 
administrator  of  Anderson;  it  was  his  duty,  therefore,  to  retain  that 
sum  in  his  hands  and  pay  it  to  himself  as  guardian;  and  the  failure 
to  do  so  is  a  breach  of  the  condition  of  his  bond  to  collect  and  re- 
ceive all  sums  of  money  due  to  the  minor.  The  breach,  therefore, 
is  of  his  guardian  bond,  and  not  of  his  administration  bond,  which 
is  only  set  out  as  matter  of  inducement,  and  to  show  how  money 
came  into  his  hands  as  administrator,  which  he  was  bound  by  a 
guardian  bond  to  pay  to  himself  as  guardian.  These  matters  are 
not  stated  as  a  foundation  of  the  action,  but  merely  as  inducement; 
they  may  be  struck  out  without  vitiating  our  cause  of  action.  They 
were  merely  stated,  and  the  account  passed  by  defendant  as  adminis- 
trator was  merely  referred  to,  as  matter  of  notice  of  the  materials 
out  of  which  we  were  to  sustain  our  breach.  I  admit  that  when  a 
judgment  or  other  record  is  pleaded  as  the  foundation  of  a  suit,  it 
must  be  pleaded  with  prout  patet,  but  not  when  it  is  mere  matter  of 
inducement.  And  this  disposes  of  several  of  the  objections;  as  that 
the  term  is  not  shown,  or  that  the  court  has  jurisdiction,  &c.  &c. 

It  was  not  necessary  to  alledge  that  the  guardianship  has  ceased; 
that  is  not  a  part  of  the  condition.  We  were  not  here  alledging  a 
breach  of  the  condition  to  pay  the  ward  on  the  ceasing  of  the  guar- 
dianship; and  this  allegation,  as  well  as  the  otner,  is  matter  of  in- 
ducement. When  we  come  to  the  breach  proper,  the  ceasing  of  the 
guardianship  is  averred. 

Per  curiam. 

Black,  Justice. — This  is  an  action  on  a  guardian  bond  to  recovcT 
from  Windsor,  the  last  guardian  of  the  plaintiff,  a  sum  of  money 
which  was  due  the  plaintiff  from  Anderson,  his  prior  guardian,  on 
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whose  estate  Windsor  administered,  and  who,  as  administrator, 
passed  an  account  of  Anderson's  guardianship,  before  the  register  of 
wills,  on  which  there  was  a  balance  due  the  plaintiff  of  $800. 

The  plaintiff  seeks  to  recover  from  the  defendant  the  amount  due 
him  from  the  estate  of  Anderson,  on  the  ground  that  it  was  the  duty 
of  Windsor,  as  his  guardian,  to  have  collected  this  money  from  the 
estate  of  Anderson,  or  to  have  retained  it  out  of  the  funds  which 
came  into  his  hands  as  the  administrator  of  Anderson,  The  defea- 
dant  has  demurred  specially  to  the  second  breach  in  the  narr.,  and 
set  forth  his  causes  of  demurrer,  the  most  important  of  which  is,  that 
which  avers  the  narr.  to  bo  defective,  inasmuch  as  matters  of  record 
(t.  e.,  the  account  of  Anderson's  guardianship,  and  of  his  appointment 
as  guardian)  are  referred  to  without  a  prout  patet  per  recordum. 

Where  matter  of  record  is  the  substance,  ground  or  foundation  of 
the  plaintiff's  action,  his  narr.  should  refer  to  it  with  a  prout  patet 
per  recordum.  This  rule  is  well  settled.  But  it  is  also  a  principle 
equally  well  established,  that  if  the  matter  of  record  be  stated  merely 
as  matter  of  inducement  to  the  action,  and  not  as  the  foundation  of 
it,  then  it  is  not  required  that  the  pleadings  should  refer  to  the  record 
with  a  prout  patet  per  recordum.  1  Chitty  Plead.  358,  and  the  cases 
hereafter  cited. 

If  the  gist  of  the  action  is  not  the  matter  of  record  referred  to, 
but  a  matter  of  fact  to  be  proved,  then  a  reference  to  the  record  with 
a  prout  patet  per  recordum  is  not  required  in  the  pleadings;  as 
where  in  an  action  for  an  escape  the  judgment  and  commitment  in 
execution  are  referred  to  in  the  narr.  without  a  prout  patet  per  re- 
cordum, it  is  sufficient,  as  these  are  but  matters  of  inducement,  the 
escape  being  the  gist  of  the  action.  2  Sail'.  565;  5  Modern,  9;  Willes, 
127;  1  Lord  Raymond,  35;  1  Saunders,  38,  (note  3.) 

So  also  in  an  action  against  an  executor  for  a  devastavit,  it  is  not 
required  that  the  judgment  be  referred  to  with  a  prout  patet  per  re- 
cordum, for  it  is  but  inducement,  the  foundation  of  the  action  being 
the  devastavit  committed  l)y  the  executor,  a  fact  to  be  established 
by  proof.     2  Lord  Piaymond,  1503. 

Matter  of  inducement  is  tliat  which  is  merely  introductory  to,  or 
explanatorv  of,  the  essential  ground  of  com])laint  or  defence,  or  of 
the  manner  in  wliich  it  originated.  Gould's  Fiend.  52.  What  is  the 
foundation  of  the  present  action?  Unquestionably  not  this  guardian 
account,  for  if  the  plaintiff's  claim  ])o  well  founded,  he  could  have 
recovered  though  no  such  account  had  ever  been  ]irtssod:  it  is  not, 
therefore  the  qisi  of  this  action.  The  ground  of  action  here  is  the 
breach  by  the  defendant,  of  tlie  condition  of  the  guardian  bond  in 
not  collecting,  or  retaining  when  he  had  tlie  power,  a  sum  of  money 
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due  his  ward  from  Anderson's  estate.  The  indebtedness  of  Anderson 
to  the  plaintiff  is  a  fact  to  be  established  by  proof  to  warrant  a  re- 
covery. That  fact  may  be  proved  by  Anderson's  declarations,  or 
by  his  receipt  for  the  specific  sum  of  nwrney  for  the  use  of  his  ward; 
or  by  his  written  acknowledgment  that  he  owed  his  ward  a  certain 
amount,  or  it  may  be  proved  by  this  guardian  account.  This  ac- 
count may  be  evidence  to  establish  or  prove  a  fact  which  is  the 
foundation  of  this  action,  and  thus  sustain  the  plaintiff's  right  to  re- 
cover; but  it  is  not  itself  the  foundation  or  substance,  or  ground  of 
his  action,  and  therefore,  if  it  be  a  record,  it  is  not  necessary  that  it 
should  be  referred  to  with  a  prout  patet  per  recordum. 

If  the  facts  relied  on  by  the  plaintiff  be  true,  that  is,  that  Anderson 
was  indebted  to  him,  and  the  defendant  as  his  guardian  neglected  to 
secure  this  money  when  he  had  the  power,  he  could  recover,  though 
this  account  had  not  been  referred  to  in  the  pleadings,  or  brought 
forward  in  evidence  on  the  trial,  if  the  fact  of  indebtedness  were  es- 
tablished by  other  proof.  The  account,  therefore,  is  not  the  gist  of 
the  action,  and  the  reference  to  it  in  the  narr.  is  merely  explanatory 
of  the  plaintiff's  action,  its  origin  and  the  manner  in  which  it  could 
be  proved,  and  is  no  more  than  matter  of  inducement. 

"Whether  a  guardian  or  administration  account,  remaining  on  tile 
in  the  register's  office,  be  or  be  not  a  "  recard,"  in  the  legal  accepta- 
tion of  the  term,  is  a  point  that  was  not  discussed  by  the  counsel 
who  argued  this  case;  and  as,  from  the  views  we  have  expressed,  a 
decision  of  the  court  on  this  point  is  not  rendered  necessary,  we 
shall  not  now  give  an  opinion  upon  it. 

It  is  alledged  as  a  further  cause  of  demurrer  to  this  declaration, 
that  there  is  duplicity  in  the  breaches  assigned. 

The  rule  is,  that  two  hr caches  of  the  same  specific  stipulation  can- 
not be  assigned  in  the  same  count.     1  Chitty,  330. 

The  narr.  sets  out  the  plaintiff's  case;  the  bond  given  by  the  de- 
fendant; the  condition  attached  to  it;  and  the  duty  of  the  guardian  in 
relation  to  the  debt  due  from  the  estate  of  Anderson.  The  breaches 
of  the  condition  are  then  assigned  in  the  following  words:  "Yet  the 
said  James  Windsor,  as  guardian  as  aforesaid,  although  often  re- 
quested so  to  do,  did  not,  nor  would  not  so  account  for,  pay  and 
deliver  the  said  last  mentioned  sum  of  money  to  the  said  J.  W.  Jar- 
man,"  &c.  It  avers  that  he  did  not  account,  &c.  To  account  was 
one  stipulation  of  the  guardian  bond.  It  alledges  that  he  did  not 
pay  and  deliver,  &c.  To  pay  and  deliver  at  the  termination  of  the 
guardianship  was  another  stipulation  in  the  condition  of  the  bond. 
There  is,  therefore,  not  an  assignment  of  tivo  breaches  of  the  same 
stipulation.     The  averment  which  follows  the  breach,   that  neither 
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Anderson,  his  administrator  or  surety,  paid  the  balance  due  from 
Anderson  to  the  plaintiff,  is  not  assigned  as  a  breach  of  the  condition 
of  Windsor's  bond,  but  as  a  denial  of  payment  of  that  balance  by 
all  in  any  way  connected  with  Anderson's  bond. 

It  is  stated,  as  a  further  cause  of  demurrer,  that  it  is  not  averred 
in  the  narr.  that  Windsor's  guardianship  of  the  plaintiff  had  ceased; 
in  other  words,  that  the  plaintiff  has  not  stated  himself  to  have  at- 
tained the  age  of  twenty-one  years  when  he  brought  his  action. 
Courts  of  law  do  not  presume  infancy;  it  is  a  fact  to  be  alledged  and 
proved.  They  hold  prima  facie,  that  those  persons  whose  names 
are  placed  as  parties  to  a  suit  on  their  records  are  of  full  age,  and 
do  not  require  a  plaintiff  to  aver  the  fact  in  his  declaration,  or  to 
negative  a  disability.  If  the  infancy  of  the  plaintiff  be  alleged,  the 
defendant  may  put  it  in  issue  by  a  plea  in  abatement.  Until  this  be 
done  no  averment  is  required  from  the  plaintiff. 

The  Court,  therefore,  overrule  the  demurrer;  but  direct  that  the 
defendant  answer  over. 

Judgment  of  respondent  ouster. 

Wootten,  for  plaintiff. 

Cullen,  for  defendant. 
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If  one  member  of  a  firm  make  a  payment  to  one  who  has  an  account  against 
him,  and  also  an  account  against  the  firm;  the  creditor  must  apply  the  pay- 
ment to  the  individual  account,  unless  he  can  show  a  consent  to  have  it 
otherwise  applied. 

Assumpsit.     Pleas,  non  assumpsit,  payment,  &c. 

The  question  in  the  case  was  as  to  the  application  of  a  payment 
made  on  account. 

The  plaintiff  was  a  ship-chandler,  and  furnished  articles  for  defen- 
dant's vessels.  One  of  the  vessels,  the  "Hermit,"  belonged  to  defen- 
dant alone;  another,  the  "Rachel  and  Sally,"  belonged  to  "Boone 
&  Brown,"  and  a  third,  the  "Eclipse,"  belonged  to  "Boone,  Brown 
&  Tomlinson."  Articles  furnished  for  these  vessels  were  charged 
to  them  separately;  and  payments  made,  if  general,  were  entered  to 
siich  account  as  tlie  plaintiff  saw  fit.  One  of  the  credits  to  the  ac- 
count of  the  "Eclipse,"  was  of  "cash  received  by  Jacob  Boone,  by 
draft  on  Xeall  k  J^arratt,  $47  87,"  which  the  defendant  contended 
should  be  credited  to  the  "Hermit,"  which  was  Boone's  vessel;  the 
payment  appearing  to  have  been  made  by  I^oone. 

To  which  it  was  rcjiliod,  tliat  all  the  accounts  stood  in  the  name 
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of  Boone  "for  several  vessels;"  that  on  a  general  payment  made 
by  him  without  instructions,  the  plaintiff  had  the  right  to  apply  it  to 
which  account  he  pleased;  and  that  the  sum  of  $47  87  being  at  the 
time  the  precise  balance  due  on  account  of  the  "Eclipse,"  showed 
that  the  payment  was  meant  for  that  account. 

Per  curiam. — Where  there  are  distinct  demands  against  a  firm, 
and  the  individuals  of  the  firm,  if  money  of  the  partners  be  paid, 
though  generally,  it  cannot  be  applied  to  the  individual  debt;  and  so, 
vice  versa,  a  payment  by  the  individual  cannot  be  credited  to  the 
partnership  account,  unless  there  be  evidence  of  consent.  Roscoe 
Evid.  248-9.  If  this  was  a  payment  by  Boone  individually,  the 
plaintiff  must  show  his  consent  to  the  application  he  has  made  of  it, 
or  that  such  was  at  the  time  Boone's  intention;  otherwise  it  must 
now  be  credited  to  the  "Hermit."  The  draft  was  probably  inclosed 
in  a  letter,  and  which  would  show,  perhaps,  on  what  account  the 
money  was  paid. 

Verdict  for  plaintiff. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 


JEHU  EEED,  defendant  below,  appellant,  vs.  WILLIAM  LEGG, 
plaintiff  below,  respondent. 

Same  vs.  CHAELES  LEGG. 

.fustification   under  search  warrant  will   shield   the  oflBcer,  but  not  the  in- 
former, if  no  goods  be  found. 
Tn  such  case  the  person  taking  out  the  warrant  ia  a  trespasser. 
Trespass  vi  et  armis,  and  not  trespass  on  the  case,  is  the  proper  remedy. 

Appeals  from  the  judgment  of  Justice  Stevens6n,  in  actions  of 
trespass.     Plea,  justification  under  a  search  warrant. 

The  two  cases,  depending  on  the  same  testimony,  were  tried  to- 
gether. 

The  plaintiffs  below  brought  these  actions  of  trespass,  vi  et  armis, 
quare  clausum  fregit,  against  Reed,  who  had  obtained  warrants  to 
search  for  stolen  goods,  and  entered  plaintiff's  houses  with  the  officer 
for  that  purpose. 

The  officer  proved  that  Heed  accompanied  him  first  to  Charles 
Legg's  house  and  afterwards  to  William  Legg's,  which  they  entered 
and  searched  thoroughly,  but  peaceably.  Nothing  was  found  at 
Charles  Legg's;  several  articles  were  found  at  William  Legg's 
which  Reed  claimed,  and  which  were  given  up  without  resistance 
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or  hesitation,  both  Legg  and  his  wife  saying  they  had  got  them  from 
one  Conner,  who  was  a  clerk  for  Reed,  who  admitted  that  he  had 
let  Conner  have  these  articles  to  sell  for  him  on  commission. 

The  warrant  was  granted  on  the  oath  of  Reed;  and,  after  the 
search,  William  Legg  was  held  to  bail.  It  turned  out,  on  investiga- 
tion, that  Legg  had  procured  the  goods  from  Conner,  as  stated  by 
him.  The  prosecution  of  course  failed;  and  these  actions  were 
brought  before  Justice  Stevenson  for  the  alledged  trespass. 

Frame,  for  defendant  below,  now  moved  a  nonsuit.  This  is  an  action 
of  trespass  vi  et  armis,  quare  clausum  fregit:  the  plea  is  justification: 
the  proof  on  the  plaintiff^s  own  showing  is,  that  the  defendant  went 
with  the  constable  in  execution  of  a  lawful  warrant;  and  entered  in 
his  company,  and  acting  under  his  directions.  The  only  entry  was 
in  execution  of  lawful  process,  and  I  submit  that  in  such  a  case,  even 
if  any  action  would  lie  against  the  defendant,  the  remedy  is  by  tres- 
pass on  the  case,  and  not  trespass  vi  et  armis.  Even  if  malice  was 
the  foundation  of  the  defendant's  proceeding  in  searching  these 
houses,  still  the  action  must  be  for  the  malice,  and  not  for  the  trespass. 
No  person  who  acts  under  a  regular  writ  or  warrant,  however  ma- 
licious his  motives,  can  be  sued  in  trespass;  the  action  is  case.  I 
Chitty  Plead.  137-8-9-1-40.  Xor  can  I  be  answered,  that  there  has 
here  been  an  excess  of  authority  amounting  to  a  substantive  trespass, 
(which  is  an  exception  according  to  Chitty,)  1st.  because  there  is  no 
evidence  of  such  excess;  and  2dly.  if  there  was,  it  cannot  be  taken 
advantage  of  on  the  present  state  of  pleadings,  as  the  excess  is  not 
replied  to  the  plea  of  justification. 

Bates,  contra.  A  man  who  sues  out  execution  on  a  judgment 
which  is  paid,  and  levies  it  on  the  defendant's  goods  is  a  trespasser. 
Minns  vs.  Stant  and  TJarvey,  1  Ilarr.  Eep.  445.  So  a  person  who 
getfi  a  search  warrant,  and  upon  searching  finds  nothing,  is  guilty  of 
a  tres}>ass.  Every  man  wlio  enters  another's  house,  though  under 
color  of  legal  process,  does  it  at  his  peril.  The  officTer  may  be  pro- 
tected, for  he  does  but  his  duty  according  to  the  command  of  the 
writ;  but  the  instigator  of  the  proceeding,  the  accuser,  is  not  pro- 
tected by  any  such  sliield,  and  if  he  fail  to  discover  what  will  sup- 
port his  charge  and  justify  his  proceeding,  he  is  liable  as  a  trespasser. 

Per  cnriam. 

J.  ^I.  Clayton,  Cliicf  Justice. — This  ease  turns  on  the  qiiestion, 
whether  there  were  goods  found  on  the  premises  of  the  plaintiff's  be- 
low lielonging  to  Reed;  and  this  is  a  question  for  the  jury.  As  to 
the  form  of  action,  there  is  scarcely  any  fjuestion  that  is  more  vexed 
than  the  one  raised  in  the  argument;  authorities  may  be  found  both 
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ways;  but  we  consider  the  question  as  settled  in  this  state,  by  a  de- 
cision of  the  late  High  Court  of  Errors  and  appeals,  in  the  ease  of 
Simpson  vs.  Smith,  June  Term  1817.   (a)     The  decision  there  was, 

(a)  The  reporter  has  been  kindly  permitted  by  Henry  M.  Ridgely, 
Esq.  to  abstract  this  case  from  the  notes  of  the  late  Chancellor  Ridgely. 

John  Simpson  vs.  John  Smith. 

Writ  of  error  to  the  Supreme  Court. 

The  case  in  the  Supreme  Court  was  as  follows :  John  Smith,  by  an  ap- 
plication on  oath  to  a  justice  of  the  peace,  procured  a  warrant  to  search 
Simpson's  house  for  stolen  goods.  He  went  with  the  officer  executing  the 
warrant,  and  entered  the  house  in  the  absence  of  Simpson,  (but  in  the 
presence  of  his  uncle,)  and  made  search,  but  found  no  goods.  Simpson 
brought  an  action  of  trespass  vi  et  armis  ([uare  clausum  fregit.  The 
question  was  whether  trespass  could  be  maintained.  The  defendant's 
counsel  insisted  that  case  was  the  remedy ;  but  the  counsel  for  the  plain- 
tiff, contended  that  the  officer  only  could  be  protected  by  the  warrant, 
that  the  defendant  entered  and  searched  at  his  peril,  acting  voluntarily 
upon  his  own  motion ;  and  therefore  that  the  action  was  regularly  brought. 

The  case  was  tried  before  chief  justice  Johns  and  Richard  Cooper,  jus- 
tice, who  divided  in  opinion  on  the  point,  which  was  stated  to  be  the  prin- 
cipal one,  whether  the  defendant  could  be  a  trespasser  in  any  event.  One 
of  the  judges  was  of  opinion  that  he  could  not  be  a  trespasser,  whether 
the  goods  were  found  or  not,  unless  there  was  an  actual  breaking:  the 
other  judge  expressed  the  opinion  to  the  jury,  that  the  defendant  was  to 
bo  considered  as  a  trespasser  if  the  search  was  made  under  the  coercion 
of  the  warrant,  without  the  voluntary  assent  of  the  plaintiff's  uncle. 

The  jury  found  a  verdict  for  the  defendant,  upon  which  Simpson 
brought  this  writ  of  error. 

The  cause  was  heard  in  the  Court  of  Appeals,  before  Ridgely  chancel- 
lor. Booth  chief  justice,  and  Warner  justice  of  the  Court  of  Common 
Pleas;  and  William  B.  Cooper  and  Davis  justices  of  the  Supreme  Court. 
It  was  argued  by  M'Lane  for  the  plaintiff  in  error;  and  Van  Dyke  and 
Rodney  for  the  defendant  in  error. 

M'Lane  for  plaintiff  in  error: 

The  single  question  is,  whether  the  action  of  trespass  vi  et  armis,  or 
trespass  on  the  case,  is  the  proper  form  of  remedy  against  a  party,  not 
an  officer,  who  enters  the  house  under  a  warrant  to  search  for  stolen 
goods,  but  finds  none.  The  officer  is  protected  by  his  warrant,  but  the 
party  who  voluntarily  makes  the  oath,  enters  and  searches,  is  a  tres- 
passer, no  goods  being  found.  His  entry  is  not  lawful,  not  compulsory 
but  voluntary ;  he  is,  therefore,  responsible  for  consequences ;  and  if  no 
poods  be  found  is  guilty  of  a  trespass;  and  trespass  vi  et  armis  is  the 
proper  remedy.  3  Hawk.  180,  note  h.  Booh  2  ch.  13  sec.  17;  2  ^YUs. 
291-2;  2  Bale.  113,  151;  Bos.  &  Fv.l.  222. 
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that  though  the  search  warrant  justifies  the  entry  of  the  officer,  it  is 
no  protection  to  the  party  upon  whose  oath  it  is  obtained,  no  goods 
being  found  upon  search,  but  that  he  is  a  trespasser.  We  confine 
ourselves  to  the  law  as  settled  by  that  case. 

Bates,  for  plaintiff  below. 

Frame,  for  defendant  below. 

Nonsuit  refused. 

Van  Dyke,  for  defendant  in  error: 

This  doctrine,  if  sanctioned  by  the  court,  will  produce  great  incon- 
venience. The  position  contended  for  is,  that  the  party  will  be  liable 
to  an  action  of  trespass  vi  et  annis  if  stolen  goods  are  not  found  on  the 
search,  no  matter  how  strong  the  suspicion,  or  even  if  the  stolen  goods 
had  been  seen  there,  if  they  could  not  now  be  found.  I  dont  believe  that 
such  is  the  rule  in  England ;  but  in  Delaware,  every  citizen  has  the  right 
to  a  search  warrant  under  certain  restrictions,  and  he  is,  therefore,  not 
liable  while  properly  exercising  this  right.  It  would  be  extraordinary  in- 
deed, if  a  party,  having  the  constitutional  right  to  search  upon  probable 
cause,  supported  by  his  oath  {Art.  1,  sec.  6,)  and  not  being  guilty  of  any 
excess  or  abuse  of  this  power,  should  be  adjudged  guilty  as  a  trespasser 
ah  initio.  It  is  admitted  that  the  officer  is  justified;  it  is  as  necessary 
for  the  complainant  to  go  along  to  indentify  the  goods,  as  for  the  officer 
to  make  search;  he  cannot,  therefore  be  a  trespasser.  3  Esp.  Rep.  135, 
Cooper  et  al  vs.  Booth,  an  excise  officer  not  guilty  of  a  trespass,  either  in 
procuring  or  executing  a  warrant  to  search  for  smuggled  goods,  no  goods 
being  found :  yet  if  he  procured  it  maliciously,  he  would  have  been  an- 
swerable in  an  action  on  the  case.  The  regular  execution  of  a  lawful 
warrant  can  never  be  a  trespass. 

Rodney,  for  defendant  in  error: 

There  was  sufficient  evidence  to  justify  the  suspicion  of  the  applicant 
in  this  case  for  the  search  warrant.  If  the  party  was  admitted  by  the 
express  or  implied  consent  of  Simpson  or  his  family,  no  action  could  lie. 
Volenti  non  fit  injuria.  Consensus  tollit  errorem.  There  was  some  evi- 
dence on  this  subject;  the  plaintiffs  uncle  went  with  the  searchers,  it 
was  a  fact  for  the  jury  to  find;  and  if  they  believed  there  was  an  assent 
to  the  search,  either  express  or  implied,  the  defendant  is  not  liable. 
There  was  no  breaking  of  doors;  business  all  mildly  conducted. 

M'Lane,  in  reply: 

The  facts  are  not  before  the  court.  We  are  here  on  a  point  of  law, 
whether  a  private  individual  can  justify  an  entry  under  a  search  war- 
rant obtained  at  his  own  instance,  there  being  no  goods  found.  As  to 
consent,  none  was  given,  either  by  wife  or  uncle,  they  but  submitted  to 
the  authority  of  the  warrant.  Their  assent  could  not  bind  the  plaintiff; 
they  had  no  right  to  consent  to  his  house  being  searched  for  stolen  goods. 
We  sued  for  the  breaking  and  entry.    The  defendant  is  liable  unless  he 
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ISAAC  GRIFFITH  vs.  JAMES  JOHNSON'S  Administrator. 

An  agent  is  liable  to  refund  money  paid  to  him  by  a  mistake  in  fact,  he  being 
notified  of  the  mistake  before  he  paid  the  money  over  to  his  principal. 

Narr.  in  assumpsit.     Plea,  the  general  issue,  &c. 
Action  to  recover  back  money  paid  by  mistake  of  a  fact.     John- 
son, as  the  agent  of  one  Willey,  collected  a  debt  due  from  plaintiff 

justifies,  under  some  circumstances  or  authority;  the  writ  here  is  none, 
unless  goods  be  found.  Lord  Camden  is  express,  that  the  party  is  liable. 
In  3  Wils.  434,  the  officer  acting  under  10  Geo.  1,  c.  10,  is  treated  as  a 
party,  and  held  a  trespasser.  In  3  Esp.  Rep.  135,  Lord  Mansfield  treats 
him  as  officer,  and  therefore  justified.  As  to  custom-house  officers,  it  is 
their  duty  to  make  the  oath  of  suspicion  as  well  as  to  proceed;  they  act 
as  officers.  The  party  here  was  under  no  obligation  to  institute  proceed- 
ings; having  done  it  voluntarily,  he  did  it  at  his  peril.  The  constitution 
is  not  imperative  on  the  party  to  institute  proceedings  as  it  is  on  the 
magistrate  and  constable  to  carry  them  on;  they,  therefore,  are  pro- 
tected, acting  from  necessity,  while  he  is  not. 

The  opinion  of  the  court  was  delivered  by 

RiDGELY,  Chancellor. —  This  case  will  be  decided  by  settling  the  ques- 
tion whether  Smith  was  a  trespasser,  no  goods  being  found  in  the  house 
of  Simpson,  on  the  execution  of  the  warrant.  If  Smith  was  a  trespasser, 
then  the  directions  given  to  the  jury  were  wrong,  for  in  that  event,  no 
actual  breaking  was  necessary  to  constitute  him  a  trespasser ;  neither  will 
any  assent  to  the  search  being  made  excuse  him;  because  Simpson  was 
bound  to  submit  to  the  warrant.  As  this  case  appears,  the  assent  of 
Simpson  himself  would  not  avail  Smith,  because  it  would  have  been  an 
assent  to  an  act  to  which  he  was  obliged  to  yield,  and  which  he  could 
not  and  ought  not  to  resist;  and  consequently  the  act  of  the  uncle  can 
have  no  effect.  The  case  turns  on  the  innocence  of  Simpson.  It  is  no 
excuse  to  Smith  that  he  entered  with  the  officer  executing  the  warrant. 
The  warrant  protected  the  officer,  but  not  Smith.  The  officer  was  bound 
to  execute  it.  His  diity  compelled  him  so  to  do.  In  Smith  it  was  volun- 
tary. He  was  under  no  obligation  to  charge  Simpson,  unless  he  had 
been  really  guilty;  and  although  circumstances  might  have  been  very 
strong,  and  might,  in  the  mind  of  Smith,  have  amounted  to  full  proof  of 
Simpson's  guilt,  yet  Smith  was  the  actor,  the  voluntary  actor,  guided  by 
his  own  judgment;  Simpson  was  passive,  obliged  to  submit;  and  it  is  far 
better  that  the  innocent  man  should  be  protected,  who  merely  yields  to 
the  law,  than  that  the  first  mover,  however  unintentional,  of  mischief, 
should  be  at  liberty  to  disturb  the  repose  of  families,  create  trouble,  con- 
fusion and  distress,  and  expose  to  suspicion  the  plaintiff's  character, 
without  cause.  There  may  be  some  hardship  on  both  sides;  but,  even  if 
that  consideration  could  enter  into  the  question,  it  is  less  on  the  part  of 
the  defendant  than  plaintiff. 

VOL.  II.  23 
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by  bond;  and,  in  calculating  the  balance  due,  he  took,  by  mistake, 
$61  49  more  than  was  due.  The  mistake  was  discovered,  and 
Johnson  notified  of  it,  before  he  had  paid  the  money  over  to  his 
principal. 

A  witness  was  called  to  prove  the  indorsement  on  the  back  of  the 
bond,  of  sundry  payments,  in  the  hand-writing  of  Willey  and  of  John- 
son. 

The  case  of  the  excise  officer,  Bostock  vs.  Saunders  and  others,  3  Wils. 
434 ;  2  Blacks.  912,  has  been  over-ruled  by  the  Court  of  King's  bench,  in 
Cooper  et  al.  vs.  Booth,  3  Esp.  Rep.  135,  (cited  1  Term,  535.)  This  last 
case  was  decided  entirely  on  the  act  10  Geo.  1  ch.  13,  and  is  clearly  dis- 
tinguishable from  the  present  case.  1.  By  that  act  a  duty  is  imposed  on 
an  excise  officer  who  has  grounds  of  suspicion,  to  lay  such  grounds  on 
oath  before  the  commissioner  of  excise ;  and  2ndly.  To  avoid  the  warrant 
in  respect  of  the  excise  officer,  on  the  event  of  not  finding  the  goods 
searched  for,  and  to  consider  him  (the  officer)  a  trespasser  by  relation, 
would  repeal  the  act  of  parliament.  These  are  some  of  Lord  Mansfield's 
reasons  for  deciding  in  favor  of  the  officer ;  but  the  whole  case  is  fotuided 
on  the  act  of  parliament;  and  as  that,  in  the  opinion  of  the  court,  jus- 
tified or  excused  the  officer,  it  is  not  a  case  similar  to  the  one  before  us. 

According  to  Lord  Hale,  2  Pleas  Crown  150,  151,  the  officer  is  excused, 
but  the  party  who  makes  the  suggestion  is  answerable  if  no  goods  be 
found ;  and  in  2  Wils.  296-1,  it  was  resolved,  that  if  on  a  search  warrant, 
no  goods  are  found,  the  informer  is  a  trespasser.  [3  Burns'  Jus.  228;  3 
Esp.  135;  2  Stark.  Ev.  813,  818;  2  Stark.  Rep.  393;  6  Term  Rep.  315; 
3  Com.  Law  Rep.  161.] 

No  case  has  been  produced,  and  I  know  of  none,  which  excuses  the 
person  procuring  the  warrant.  Certainly  the  case  of  excise  officers  de- 
pends on  very  different  principles. 

The  constitution  Art.  1,  s.  6,  was  made  to  protect  the  rights  of  individ- 
uals, and  to  secure  them  from  searches  and  seizures,  except  under  the  re- 
strictions therein  prescribed.  It  never  was  designed  to  enlarge  the  means 
of  access,  nor  to  excuse  a  person  searching,  if  the  party  searched  were 
innocent.  It  is  a  mandate  to  the  justice;  he  is  bound  to  comply  with  its 
injunctions;  and  perhaps  I  should  not  go  too  far  to  say  that  a  warrant 
differing  from  the  form,  and  without  the  pre-requisites  of  the  constitu- 
tion would  be  void,  and  that  the  justice,  constable  and  informer,  would 
all  be  liable  in  an  action  of  trespass.  However,  this  is  not  before  the 
court,  and  not  necessary  now  to  be  decided.  It  is  enough  to  say,  that  the 
constitution  has  no  application  to  the  case  under  consideration. 

Judgment  reversed;  Judges  Booth,  Warnkr  and  Davis,  concurring; 
CoopKK,  Justice,  contra. 

M'Tmhs.  for  plaintiff  in  orror. 

Van  Dyke  and  Rodney,  for  defendant. 
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Frame,  for  defendant,  objected  that  the  object  was  to  prove  the 
bond,  which  could  not  be  done  without  calling  the  subscribing  wit- 
nesses. 

Bates,  contra,  denied  that  the  object  was  to  prove  the  execution 
of  the  bond;  the  only  purpose  for  which  the  witness  was  called 
being  to  prove  the  indorsement  of  credits  or  payments  made  towards 
the  bond  at  sundry  times;  and  the  final  calculation. 

Frame. — It  is  apparent  that  the  object  is  to  prove  the  bond  in  this 
indirect  and  illegal  manner.  The  action  is  for  money  overpaid.  This 
cannot  be  shown  by  proof  merely  of  the  payments,  without  showing 
what  the  bond  was.  It  must  appear  what  was  due,  before  it  can 
appear  that  the  sum  due  was  overpaid. 

Per  curiam. — The  witness  may  prove  the  endorsements,  but  that 
will  not  make  the  bond  evidence,  which  must  be  proved  in  the  usual 
way. 

He  afterwards  proved  an  admission  of  the  overpayment  by  John- 
son to  the  amount  claimed;  and  had  a  verdict  under  the  direction 
of  the  court  as  to  Johnson's  liability. 

Verdict  for  plaintiff. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 
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An  auctioneer  cannot  dispute  the  title  of  a  person  for  whom  he  sells  goods,  in 

an  action  against  him  for  the  amount  of  sales. 
It  seems  that  an  assignment  giving  a  preference  to  creditors  is  void,  whether 

executed  here  or  out  of  the  state.     (As  to  which  see  Maherry  and  Pollard  vs. 

Shisler.  garnishee,  1  Harr.  Rep.  349,  and  the  note  to  that  case  354.) 
The  bailiflF  to  the  jury  permitted  to  be  sworn,  to  prove  an  irregularity  in  the 

jury  making  up  their  verdict. 

Case.  Narr.  in  assumpsit.  Pleas,  non-assumpsit;  payment;  dis- 
count, and  the  act  of  limitation. 

The  count  relied  on  was  for  money  had  and  received  to  the  plain- 
tiff's use.  The  defendant  was  an  auctioneer  in  the  city  of  Wilming- 
ton, and  the  money  came  into  his  hands  as  such,  under  the  following 
circumstances.  Cyrus  Lamborne  being  possessed  of  a  leasehold  in- 
terest in  certain  property  in  Wilmington,  directed  an  agent  to  sell  it 
at  a  certain  price,  but  no  sale  was  made  until  after  Lamborne  made 
a  general  assignment  to  Hutchinson,  in  the  city  of  Philadelphia; 
when  Hutchinson  wrote  to  the  agent  to  have  it  sold  at  public  vendue. 
He  advertised  it  either  as  the  property  of  Lamborne,  or  as  property 
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which  had  belonged  to  Lamborne,  but  he  proved  that  Goraon  was 
informed  he  was  acting  by  orders  from  Hutchinson,  and  that  the  sale 
was  on  his  account.  Lamborne  was  indebted  to  Gordon,  and  on  this 
account  he  held  on  to  the  proceeds  of  sale.  The  tenant  of  Lamborne 
remained  in  possession  until  after  the  sale.  A  witness  (Mr.  Garrett,) 
proved  that  Lamborne  wrote  to  him  that  he  was  a  preferred  cred- 
itor in  the  assignment,  to  the  amount  of  $100;  which  sum  the  assignee 
paid  to  him. 

The  defendant  now  called,  under  notice  to  the  other  side,  for  two 
deeds  of  assigmuent  executed  to  plaintiff  by  Cyrus  Lamborne;  when, 

Gilpin,  for  plaintiff,  produced  a  paper  which  he  stated  to  be  the 
only  assignment  of  which  he  had  knowledge.  Wales,  for  defendant, 
insisted  on  the  production  of  another. 

The  Court  said:  the  notice  covers  another  assignment.  It  is  not 
produced.  The  defendant  may  proceed  to  give  secondary  evidence 
of  its  contents;  first  proving  its  existence. 

Mr.  Wades  declined  reading  to  the  jury  the  assignment  which  was 
produced,  and  the  question  arose,  whether  the  other  side  could  not 
read  it.  The  Court  said,  if  Mr.  Wales  inspected  it,  he  would  make 
it  evidence.     He  refused  to  examine  it. 

The  defendant's  counsel  now  moved  a  nonsuit. 

Wales,  for  defendant: 

This  is  an  action  by  Hutchinson  in  suo  jure,  and  not  as  assignee 
of  another,  and  by  the  proof  before  the  court,  it  is  apparent  that  he 
is  not  entitled  to  this  property  or  its  proceeds,  unless  it  be  as  the  as- 
signee of  Cyrus  Lamborne.  The  house  was  known  as  the  property 
of  Lamborne;  was  advertised  as  such;  the  proceeds  will,  therefore, 
be  regarded  as  his;  or,  if  claimed  by  plaintiff  under  an  assignment, 
the  suit  should  have  been  as  assignee,  and  not  in  his  own  right. 

Gilpin. — According  to  the  proof  of  the  money  claimed  is  the  pro- 
ceds  of  the  sale  of  personal  property;  a  chattel,  which  had  belonged 
to  Lamborne;  but  which  the  defendant  sold  under  the  orders  and  on 
account  of  Hutchinson.  Gordon  is  therefore  bound  to  answer  to 
him  for  the  proceeds;  and,  being  personal  property,  it  was  not  neces- 
sary to  claim  under  any  assignment. 

By  the  Court. — The  deed  of  assignment  has  not  been  given  in  evi- 
dence, though  we  recommended  that  it  should  be,  as  a  paper  having 
an  important  bearing  on  the  cause.  We  can,  therefore,  give  no 
opinion  as  to  its  effect.  The  testimony  of  Thomas  Garrett  is  tliat  he 
ordered  the  property  sold  on  account  of  Hutchinson,  though  he  ad- 
vertised it  as  property  of  Lamborne,  or  which  had  been  Lamborne's. 
If  there  is  any  doubt  about  his  having  made  this  known  to  the 
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auctioneer,  it  must  go  to  the  jury  to  say  how  it  was  ordered  to  be 
sold;  by  whom;  and  on  whose  account.  If  an  auctioneer  sell  prop- 
erty placed  in  his  hands  by  another,  or  by  the  agent  of  another,  it 
does  not  lie  in  his  power  to  controvert  the  title  of  the  person  so 
placing  it  in  his  hands;  at  least  in  an  action  against  him  for  the 
amount  of  sales.  If  a  third  person  were  claiming  from  him  the  pro- 
perty, or  its  proceeds,  it  might  be  a  suitable  defence  for  him;  but,  on 
the  facts  now  before  the  court,  it  is  no  defence  for  him  to  say  that 
this  is  not  the  property  of  Hutchinson,  if  he  received  and  sold  it  as 
such.     Nonsuit  refused. 

The  case  went  on  before  the  jury,  the  plaintiffs  counsel  contending 
that  the  assignment  from  Lamborne  to  Hutchinson  was  proved;  such 
fact  having  been  asserted  by  the  other  side,  and  admitted  on  his  part. 
He  had  offered  them  the  deed  and  they  refused  to  put  it  in  evidence ; 
it  was  not  for  them,  then,  to  say  that  it  contained  any  preference 
such  as  would  make  it  illegal.  That  the  property  was  placed  in  Gor- 
don's hands  and  sold  as  the  property  of  Hutchinson;  and  it  was  not 
in  his  power  now  to  retain  the  proceeds  for  a  debt  of  Lamborne's. 
He  got  possession  of  the  money  as  the  agent  of  Hutchinson. 

For  the  defendant  it  was  urged  that  the  property  was  Lamborne's, 
being  still  in  the  possession  of  his  tenant,  and  sold  as  such :  that  there 
was  no  proof  that  it  had  been  assigned  to  Hutchinson;  and  the  as- 
signment, if  made,  was  illegal,  because  it  preferred  certain  creditors. 
Lamborne  wrote  to  Garrett  that  he  had  preferred  him.  The  assign- 
ment also  was  void,  because  it  was  not  accompanied  by  the  posses- 
sion.    {Digest,  75.) 

To  this  it  was  answered,  that  bills  of  sale  without  possession, 
though  void  as  to  third  persons,  were  good  as  against  the  vendor. 

Fer  curiam  : 

J.  M.  Clayton,  Chief  Justice. — The  first  question  is,  whether  the 
house  was  sold  as  the  property  of  Lamborne  or  of  Hutchinson,  which 
is  a  question  of  fact  for  the  jury.  If  sold  as  the  property  of  Hutchin- 
son, then  the  jury  will  have  to  consider  whether  it  was  in  fact  his 
and  this  depends  on  the  legality  of  the  assignment  from  Lamborne 
to  him.  "We  can  give  no  opinion  on  this  deed  of  assignment,  because 
they  have  refused  to  give  it  in  evidence.  The  jury  must,  therefore. 
determine  from  the  parol  evidence,  being  such  as  the  parties  have 
chosen  to  lay  before  them,  whether  this  assignment  did  give  an  illegal 
preference;  if  so,  the  deed  is  void,  whether  executed  here  or  in 
Philadelphia,  as  to  its  operation  on  property  here.  Our  law  considers 
it  fraudulent  and  makes  it  penal  to  prefer  creditors  in  any  such  as- 
signment. If  the  jury  have  no  satisfactory  evidence  that  this  assign- 
ment   did   give    a    preference,    it   is   good    to    convey    the    property. 
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Though  not  accompanied  by  the  possession  it  is  good  against  Lam- 
borne,  and  against  this  defendant;  for  Lamborne  could  not  deny  it. 

The  plaintiff  had  a  verdict,  and  there  was  a  motion  for  a  new  trial, 
the  defendant  offering  to  prove  by  the  bailiff  that  the  jury,  being 
equally  divided,  a^eed  to  send  for  the  deed  of  assignment  from 
Lamborne  to  Hutchinson;  and,  in  case  it  was  not  sent  to  them,  tr> 
give  a  verdict  against  the  party  who  objected  to  their  having  it. 

The  Court,  referring  to  the  case  of  Pierce  vs.  Patterson,  in  the  late 
Superior  Court,  (a,)  permitted  the  bailiff  to  be  sworn. 

(a)  Abraham  Pierce  vs.  Robert  Patterson. 

Motion  for  a  new  trial  without  costs,  on  the  ground  that  the  jury  had 
drawn  lots  for  their  verdict. 

The  bailiif  to  the  jury  was  produced  to  prove  that  the  case  was  de- 
cided by  lot. 

Hall,  for  plaintiff,  objected  that  the  bailiff  was  not  competent.  He  is 
bound  by  his  oath  to  keep  the  jury  together  until  they  agree  in  a  proper 
manner  upon  their  verdict;  and  if  he  permit  them  to  separate  before  they 
have  so  done,  he  violates  his  oath.  His  case  is  stronger  than  that  of  a 
juror,  and  a  juror  is  clearly  not  admissible  as  a  witness  to  prove  such 
fact.  1  Term  Rep.  11.  He  also  cited  the  case  of  Patrick  Gillaspy  vs. 
Jonas  Garrett,  in  the  Common  Pleas,  May  Term,  1805,  in  which  he  said 
it  was  decided,  that  a  juror  should  not  be  permitted  to  give  testimony 
of  the  jury  having  cast  lots  for  their  verdict. 

(Ridgely  said  he  was  counsel  in  the  case  of  Gillaspy  vs.  Garrett,  but 
had  no  recollection  of  such  a  decision.  He  produced  his  notes  of  the 
case,  whicli  made  no  mention  of  the  point.  He  mentioned  a  case  lately 
decided  in  Sussex,  on  this  subject. 

Chief  Justice  Jonxs,  read  his  notes  of  that  case.  It  was  Elliott's  les- 
see vs.  Bloxsom  and  Mosely.  Motion  for  a  new  trial  on  three  grounds, 
the  last  of  which  was  that  the  jury  had  decided  by  casting  lots.  Tristam 
Handy,  the  bailiff,  swore  that  from  circumstances  he  believed  the  jury 
had  drawn  lots ;  and  Robinson,  of  counsel  for  defendant,  offered  to  prove 
it  also  by  a  juror,  and  cited  (5  Bar.  Abr.  657,  Wilson's  notes;  and  4  Dall. 
Rep.  112.  The  court  did  not  decide  whether  the  juror  might  be  sworn, 
holding  the  evidence  of  the  bailiff  sufficient,  and  they  granted  a  new 
trial  on  payment  of  costs.) 

T.  Clayton,  for  Pierce,  now  cited  4  Bin.  Rep.  155;  5  Burr.  Rep.  2687, 
contending  that  the  bailiff  was  not  a  competent  witness,  as  his  evidence 
would  tend  to  criminate  himself.  His  permitting  the  jury  to  separate, 
knowing  they  had  not  agreed  on  a  verdict,  otherwise  than  by  casting  lots, 
was  a  gross  violation  of  duty  against  which  he  had  expressly  sworn. 

Ridgely,  for  defendant.  The  sum  of  the  objection  is,  that  the  bailiff 
shall  not  be  compelled  to  criminate  himself,  and  the  rule  of  law  goes  no 
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He  did  not  prove  what  was  expected,  and  the  new  trial  was  re- 
fused. 

Gilpin,  for  plaintiff. 
Wales,  for  defendant. 

further.    It  is  for  his  protection.    He  here  waives  any  such  protection, 
and  is  willing  to  be  sworn. 

Johns,  Chief  Justice. —  The  bailiff  is  admissible  ex  necessitate  rei. 

Robert  Catlin,  the  bailiff,  then  swore  that  the  jury,  being  equally  di- 
vided, and  finding  it  impossible  to  agree  in  any  other  way  on  a  verdict, 
drew  lots  by  placing  in  a  hat  an  equal  number  of  slips  of  paper,  marked 
for  the  plaintiff  and  defendant  respectively.  Of  the  twelve  ballots  drawn 
out,  the  plaintiff  had  seven  and  the  defendant  five,  whereupon  they  gave 
their  verdict  for  the  plaintiff. 

The  defendant  then  offered  several  of  the  jury  to  prove  the  same  thing; 
(as  to  which  see  1  Strange  642,  note.)  The  court  said  it  was  unneces- 
sary, and  they  would  not  hastily  decide  so  important  a  question. 

Per  curiam.  We  are  unanimously  of  opinion  that  the  verdict  should 
be  set  aside,  and  a  new  trial  granted.  5  Cam.  Dig.  505 ;  Bull.  N.  P.  352 ; 
2  Tidd.  Prac.  817;  1  Strange  642. 

Davis,  Justice,  said  he  was  decidedly  of  opinion  that  the  testimony  was 
inadmissible ;  but  the  bailiff  having  sworn  to  the  drawing  of  lots,  he  con- 
curred in  granting  the  new  trial. 

On  the  question  of  costs; 

Hall  contended,  that  in  all  cases  of  verdicts  set  aside,  when  there  was 
no  fault  imputable  to  the  parties,  it  was  done  on  the  payment  of  costs. 
He  cited  four  cases  in  the  Court  of  Common  Pleas.  1  Lessee  of  Baker 
and  Comegys  vs.  Dawson  and  BrincTcloe,  May  Term  1803,  in  which  the 
court  directed  the  plaintiff  to  be  called;  but  he  refused  to  submit  to  a 
nonsuit,  and  the  jury  afterwards  found  a  verdict  for  him.  New  trial 
granted.  2d.  Barker  vs.  Reynolds.  3d.  Reynolds  vs.  Moor  and  Smith, 
new  trial  granted  May  1807,  because  the  verdict  was  against!  aw  and 
evidence.  4th.  Harper  and  Harper  vs.  Bailey,  new  trial  May  1802  on 
the  ground  of  misconduct  of  one  of  the  jurors. 

Brinckloe. —  The  question  of  costs  on  granting  new  trials,  is  subject 
to  no  precise  rules.  Every  case  depends  on  its  own  particular  circum- 
stances. We  shall  content  ourselves  with  referring  the  court  to  but  two 
of  the  numerous  cases  in  which  verdicts  have  been  set  aside  without 
costs.  1st.  Edie,  et  al  vs.  East  India  Company,  2  Burr.  Rep.  1228,  be- 
cause the  verdict  was  contrary  to  law :  2d.  1  Strange,  642,  where  the  jury 
drew  lots. 

Per  curiam.  The  defendant  must  pay  the  costs  of  the  term.  Though 
we  would  not  be  understood  as  laying  this  down  as  the  universal  rule,  we 
strongly  incline  to  such  opinion.     (But  the  case  being  mentioned  the  next 
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JOHN  LUBY  vs.  GARRET  COX. 

An  indenture  of  apprenticeship,  though  not  authorized  by  the  "  act  concerning 

apprentices   and   servants,"   or   not    conformable   thereto,   is   not    void,    but 

voidable  only. 
It  seems  that  a  statement  in  the  indenture  of  the  approbation  of  a  justice  and 

his  certificate,  that  it  was  executed   in   his  presence,   is   not  sufficient;    he 

should  certify  that  it  was  with  his  approbation. 

Covenant  on  articles  of  apprenticeship.  Plea,  non  est  factum. 
Is&ue. 

This  was  an  action  of  covenant  on  an  indenture  of  apprenticeship, 
brought  by  the  apprentice  against  the  master.  The  declaration  as- 
signed the  following  breaches  of  the  master's  covenants:  1st.  That 
he  did  not  teach  him  his  trade.  2d.  That  he  did  not  procure  and 
provide  him  with  sufficient  meat,  drink,  lodging  and  washing.  3d. 
That  he  did  not  well  support  and  clothe  him. 

To  this  declaration  the  defendant  pleaded  non  est  factum,  and  it 
was  agreed  by  the  yariies,  through  their  counsel,  that  under  this  plea 
the  court  should  try  the  question,  whether  the  indenture  be  a  nullity 
or  such  a  deed  as  will  sustain  the  plaintiff's  action  for  covenant 
broken.  The  indenture  was  therefore  given  in  evidence,  and  admit- 
ted by  consent  under  this  issue.  It  bore  date  the  25th  day  of  July, 
1827,  when  the  apprentice  was  twelve  years  and  one  month  old,  and 
ap])eared  to  have  been  executed  by  the  parties  to  this  suit,  and  the 
mother  of  the  plaintiff  before  Outten  Davis,  a  justice  of  the  peace. 
The  instrument,  with  the  certificate  of  the  justice,  was  in  the  following 
words: 

"This  indenture  witnesseth,  that  John  Luby,  aged  twelve  years  and 
one  month,  by  and  with  the  advice  and  consent  of  his  mother,  Sarah 
Luby,  and  in  the  presence  and  with  the  approbation  of  Outten  Davis, 
one  of  the  justices  of  the  peace  in  and  for  the  county  of  New  Castle, 
hath  put  himself,  and  by  these  presents  doth  voluntarily  and  of  his 
own  free  will  and  accord,  put  himself  apprentice  to  Garret  Cox,  of 
St.  George's  hundred  and  county  aforesaid,  to  learn  the  art,  trade, 
and  mystery  of  a  wheelwright,  &c.  &c.,  (in  usual  form,)  the  boy  to 
serve,  and  the  master  to  well  support  and  clothe  him,  to  give  him 
reasonable  education  in  reading  and  writing,  and  in  arithmetic  to  the 
single  rule  of  three  inclusive,  excluding  vulgar  and  decimal  fractions, 
apd  at  the  expiration  of  the  term  aforesaid,  the  said  master  shall 

day,  the  chief  justice  took  occasion  to  say  he  much  doubted  the  propriety 
of  this,  as  a  general  rule.) 

Clayton  and  Hall,  for  plaintiff. 

J .  G.  Brinckloe  and  Ridgely,  for  defendant. 
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give  to  the  said  apprentice  two  suits  of  clothes,  one  of  which  shall  be 
new.  "And  for  the  performance  of  all  and  singular,  the  covenants 
and  agreements  aforesaid,  the  said  parties  bind  themselves  each  unto 
the  other  firmly  by  these  presents.  In  witness  whereof,  the  said  par- 
ties have  interchangeably  set  their  hands  and  seals  hereunto.  Dated 
25th  July,  A.  D.  1827. 

JoHX  LuBY,  [Seal] 
Sarah  Luby,  [Seal] 
Garret  Cox,  [Seal.] 
Sealed  and  delivered  in  the  presence  of 

James  H.  Burnham, 
OuTTEN  Davis. 

New  Castle  county,  ss.  I  do  hereby  certify  that  the  within  inden- 
ture was  executed  before  me  the  subscriber,  one  of  the  justices  of  the 
peace  in  and  for  said  county,  in  due  form  of  law.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  this  25th  July  1827. 

OuTTEX  Davis." 

It  was  contended  by  the  defendant's  counsel,  that  the  indenture 
and  all  the  covenant's  contained  in  it,  as  well  those  on  the  part  of 
the  master  as  those  on  the  part  of  the  apprentice,  were  absolutely  void 
by  the  15th  section  of  the  act  of  tlie  5th  February,  1827,  "  concern- 
ing apprentices  and  servants,"  which  provides  that  "any  binding  of 
a  minor  as  an  apprentice  or  servant,  made  (as  this  was)  after  the 
first  day  of  June,  1827,  and  not  authorized  by  or  conformable  to  this 
act,  shall  be  void;"  and  that  the  indenture  was  void  by  the  4th  sec- 
tion of  the  act.  The  terms  of  the  indenture,  by  which  the  apprentice 
hinds  himself  with  the  assent  of  his  mother,  instead  of  her  expressly 
binding  him;  and  the  form  of  the  certificate  of  the  justice,  which  does 
not  state  his  approbation  of  tlie  binding,  otherwise  than  as  that  ap- 
probation can  be  collected  from  his  attestation  to  an  instrument 
which  recites  it  as  a  fact;  constituted  the  objections  taken  to  the 
validity  of  the  indenture.  On  the  other  hand,  the  plaintiff's  counsel 
contended,  on  the  authority  of  the  cases  in  Douglass,  518 ;  5  Cotren, 
170;  8  Modern,  190,  (to  which  the  court  referred  during  the  progress 
of  tlie  argument.)  that  this  was  in  law  a  binding  by  the  mother,  as 
she  had  in  legal  construction  adopted  the  covenants  and  language 
of  her  son,  and  therefore  was  in  conformity  with  the  2d  section  of 
the  act  wliich  enables  the  mother,  where  there  is  no  father  or  guar- 
dian, to  bind  her  son:  that  the  statement  of  the  fact  that  the  justice 
approved  the  binding  contained  in  tlie  body  of  the  indenture,  and  at- 
tested by  the  justice  himself,  was  a  sufficient  note  or  certificate,  not 
only  of  the  presence  but  of  the  approbation  of  the  justice,  to  satisfy 
VOL.  II.  24 
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the  requisites  of  the  clause  in  the  5th  section  of  the  act  in  regard  to 
the  execution  of  the  indenture.  He  also  contended  that  the  master, 
after  receiving  the  benefit  of  the  apprentice's  services,  could  not 
avoid  the  deed.  The  defendant's  counsel  cited,  in  support  of  his  po- 
sitions the  2d,  4th,  and  15th  sections  of  the  act,  and  Piatt  on  Cove- 
nants, 576;  1  Anstruther's  Reports,  256,  Guppy  vs.  Jennings. 

By  the  Court. — Layton,  Justice,  dissenting. 

J.  M.  Clayton,  Chief  Justice. — Eegularly,  under  the  plea  of  non 
est  factum  in  this  case,  perhaps  nothing  could  have  been  contested 
but  the  execution  of  the  indenture.  But  it  is  agreed  by  the  counsel 
that  the  deed  shall  be  tested  as  fully  on  this  issue  as  if  the  objections 
to  it  had  been  specially  pleaded,  and  these  questions  had  been  pre- 
sented on  a  demurrer  to  such  a  plea. 

The  act  is  positive  that  the  presence  and  approbation  of  the  justice 
must  appear  by  a  certificate  or  note  under  his  own  hand.  Sec.  4. 
That  does  not  appear  in  this  case.  We  are  noi;  satisfied  that  the 
other  objections  are  available.  But  admitting  now  that  the  indenture 
is  justly  open  to  one  of  the  objections  which  have  been  taken  to  it, 
and  that  the  binding  is  invalid,  because  not  authorized  by  or  con- 
formable to  the  act,  we  are  still  quite  clear  that  in  this  action  brought 
by  the  apprentice  himself  against  the  master,  and  in  the  absence  of 
all  pretence  from  these  pleadings  now  before  us,  of  any  desertion 
of  the  master  or  other  failure  by  the  apprentice  to  fulfil  his  in- 
denture, the  covenants  sued  upon  are  not  to  be  considered  as 
void.  The  15th  section  of  the  apprentice  act,  which  enacts  that 
"  any  binding  of  a  minor  as  an  apprentice  or  servant,  and  any  as- 
signment of  a  person  being,  according  to  this  act,  an  apprentice  or 
servant,  and  not  authorized  by  and  conformable  to  this  act,  shall  be 
void,"  must  be  construed  in  connection  with  the  very  section  im- 
mediately preceding  it,  and  the  4th  section  of  the  act  must  be  con- 
strued in  reference  to  both.  The  14th  section  in  substance  provides 
that,  if  any  person  being  held  as  an  apprentice  or  servant,  by  virtue 
or  color  of  any  indenture  or  deed,  shall  have  cause  of  complaint 
against  his  or  her  master,  for  cruelty,  ill-usage,  bad  treatment,  breach 
of  contract,  the  invalidity  of  the  binding,  or  other  sufficient  matter, 
such  person  may  prefer  a  petition  for  relief  to  the  court,  the  chan- 
cellor, or  any  judge  in  the  courrty  wherein  the  master  resides,  setting 
forth  such  cause  of  complaint;  and  that  the  tribunal  so  applied  to 
shall  issue  a  summons  for  the  master  to  answer  such  complaint,  and 
"  shall  have  power  to  discharge  the  petitioner  from  his  apprenticeship 
or  servitude,  or  to  order  the  master  to  assign  the  petitioner  to  some 
other  master,  if  the  apprentice  or  servant  be  assignable,  or  to  pay 
the  costs,  and  to  compel  obedience  to  any  such  order  by  attachment 
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and  imprisonment.  This  section  then  empowers  the  said  court, 
chancellor  or  judge,  to  annex  and  make  a  part  of  any  order  or  de- 
cree in  the  premises,  any  terms  which  shall  be  deemed  just  or  equi- 
table, or  to  give  directions  concerning  the  treatment  of  the  petitioner; 
and  if  the  said  court,  chancellor  or  judge,  shall  he  of  opinion,  that  for 
the  invalidity  of  an  indenture,  or  deed  of  apprenticeship  or  servitude, 
or  of  an  assignment  thereof,  or  for  other  cause  a  petitioner  ought  to 
he  discharged,  hut  that  he  or  she  ought  nevertheless  to  he  hound  as  an 
apprentice  or  servant;  in  such  case  the  said  court,  chancellor  or 
judge,  shall  have  power,  after  pronouncing  such  discharge,  to  pro- 
ceed and  hind  the  said  petitioner  an  apprentice  or  servant  hy  inden- 
ture or  deed,  &c.  This  section  then  prescribes  the  mode  of  avoiding 
an  indenture  by  an  apprentice  for  invalidity  of  the  binding,  and  it  is 
the  binding  only  which  the  next  section  makes  void  for  non-con- 
formity with  the  previous  provisions  of  the  act.  Construed  together, 
as  all  parts  of  the  same  act  must  be,  which  are  in  reference  to  the 
same  subject  matter,  it  is  evident  that  even  the  apprentice  himself 
cannot  treat  his  indenture  as  absolutely  void  for  invalidity  of  the 
binding,  although  "void"  is  the  word  used  in  the  15th  section;  for 
the  application  to  the  court  or  judge  for  relief  would  be  nugatory,  or 
at  least  unnecessary,  if  the  apprentice  might,  without  the  aid  of  the 
court,  the  chancellor  or  judge,  hold  his  indenture  void  and  plead  non 
est  factum,  or  demur  to  it  in  an  action  upon  it  for  convenant  broken. 
The  indenture  is  voidable  for  invalidity  of  the  binding  arising  out  of 
a  defective  execution  and  not  void,  even  when  the  apprentice  seeks 
to  annul  it.  It  can  be  avoided  by  the  court,  the  chancellor,  or  judge, 
on  a  proper  application,  by  reason  of  its  invalidity,  and  the  appren- 
tice may  be  bound  again  after  his  discharge  is  pronounced;  or  any 
terms  which  the  court  or  judge  applied  to  may  deem  just  or  equitable, 
may  be  annexed  to  and  made  part  of  the  order.  These  excellent 
provisions  in  the  act  would  be  utterly  unavailing  were  we  to  hold  the 
indenture  absolutely  void,  even  as  against  the  apprentice,  and  with- 
out them  great  injury  would  be  very  often  sustained  by  the  masters 
of  apprentices,  who  would  be  thus  deprived  of  their  services  when- 
ever a  defect  in  the  form  or  attestation  to  an  indenture  (which  often 
happens  in  cases  of  binding  by  justices  of  the  peace)  should  be  dis- 
covered. Under  our  present  practice,  authorized  by  the  14th  section 
of  this  act,  we  rebind  the  apprentice  to  his  master  whenever  nothing 
is  complained  of  but  a  formal  defect  in  the  first  binding,  and  it  is 
equitable  to  do  so.  Were  his  indenture  absolutely  void,  this  could 
not  be  done  in  aily  case  without  the  renewed  assent  of  himself,  or 
his  parent  or  guardian. 

There  are  many  cases  where  an  instrument  is  declared  to  be  void 
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by  positive  statute,  and  in  the  strongest  terms,  yet  where  the  courts 
have  uniformly  construed  tthe  term  as  synonymous  with  voidable. 
Thus  the  26th  section  of  the  statute  of  5th  Elizabeth,  chapter  4,  di- 
rects that  an  indenture  of  apprrenticeship  shall  not  be  made  for  a  less 
term  than  seven  years,  and  the  41st  section  provides  "  that  all  inden- 
tures, covenants  and  bargains  of,  or  for  the  having  or  taking  an  ap- 
prentice, otherwise  to  be  made  or  taken  than  is  by  that  statute  or- 
dained, shall  be  clearly  void  in  law  to  all  intents  and  purposes.  Yet, 
in  Gray  vs.  Cookson,  16  East.  25-6-7,  it  was  admitted  by  the  plain- 
tiff's counsel,  and  held  by  Lord  Ellenborough,  Willes  and  Ashurst 
justices,  on  the  authority  of  The  King  vs.  The  inhabitants  of  St.  Ni- 
cholas, in  Ipswich,  Burr.  Settl.  Cases,  No.  28,  p.  91,  and  2  Strange 
1066,  that  the  indenture,  though  for  less  than  seven  years,  was  void- 
able only  and  not  void.  In  the  case  "  between  the  parishes  of  St.  Ni- 
cholas and  St.  Peter,  in  Ipswich,  (2  Strange  1066,)  the  41st  section 
of  the  stat.  5.  Eliz.  c.  4,  was  insisted  on  to  support  an  order  of  ses- 
sions— but  the  court  said,  "  the  word  void  must  be  construed  void- 
able, as  on  the  stat.  Westminster  2nd.  fi^iis  ipso  jure  sit  nullus,  it  is  yet 
a  discontinuance.  Hob.  166.  And  on  23  Henry  6,  c.  13,  you  must 
plead  specially  and  cannot  avoid  a  bail  bond  on  now  est  factum.  Here 
the  indenture  has  had  its  effect,,  and  neither  master  nor  servant  have 
taken  advantage  of  the  objection;  and  as  to  the  case  of  Cureden  and 
Laland,  on  the  stat.  8  Ann,  chap.  9,  (which  is  the  case  in  2  Strange 
903,  where  an  indenture  w^as  declared  void  because  the  duty  of  Qd.  in 
the  pound  was  never  paid  by  the  master,)  the  court  distinguished  this 
case  from  that,  by  saying  there  were  words,  (to  wit:  in  the  stat.  8 
Ann,  ch.  9,  §  39,)  prohibiting  the  giving  the  indenture  in  evidence."  It 
has  been  held  in  construction  of  the  stat.  5  Eliz.  chap.  4,  that  the  ap- 
prentice must  avoid  the  deed  by  quitting  his  master's  service,  where 
the  binding  was  for  less  than  seven  years.  This  was  the  view  taken  in 
the  case  of  Guppy  vs.  Jennings,  Anstruther's  Rep.  256,  which  has  been 
cited  at  the  bar.  That  was  an  action  ])y  the  master  against  the  father, 
who  in  an  indenture  for  five  years  only,  had  covenanted  that  his  son 
should  serve  the  plaintiff  during  that  time,  and  that  he  (the  father; 
should  find  his  son  in  clothes  and  medicine.  The  defendant  j)leaded 
performance  of  his  covenants  till  a  certain  day,  when  the  apprentice 
quitted  the  service  of  the  ])laintiff,  and  so  avoided  the  deed.  On  de- 
murrer to  this  plea  the  court  held  it  good,  not  on  the  ground  that  the 
indenture  was  void  in  its  inception  or  creation,  but  clearly  because  it 
was  voidable  by  the  apprentice,  who  had  avoided  it  by  quitting  the 
service  of  his  master.  M'Donald,  chief  baron,  therefore,  well  said, 
"  these  covenants  (meaning  those  of  the  father  for  the  son,)  are  com- 
pletely dependant  upon  the  principal  agreement,  and  must  fall  to  the 
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ground  when  it  is  avoided.  So  too,  Hothani,  baron,  and  Thompson,  ba- 
ron, viewing  the  indentures  as  completely  avoided  by  the  act  of  the  ap- 
prentice in  quitting  the  service,  pronounced  the  deed,  under  those  cir- 
cumstances, to  be  void;  but  manifestly  it  was  not  their  intention  to 
apply  this  language  to  the  deed  before  it  had  been  avoided.  And  the 
whole  ease,  instead  of  proving  that  the  deed  was  void  ah  initio,  shows 
that  both  court  and  counsel  held  it  voidable  only  until  the  desertion 
of  the  apprentice;  and  that  the  only  question  was  whether  the 
deed  was  absolutely  void,  as  against  the  father,  in  a  suit  by  the  mas- 
ter, after  the  apprentice  had  avoided  it.  The  fact  which  made  the 
voidable  deed  void,  to  wit:  the  quitting  the  service  of  the  master 
was,  therefore,  specially  pleaded  in  bar  to  the  action;  which  would 
have  been  very  idle  had  the  deed  been  void  without  it.  And  in  ac- 
cordance with  this  settled  construction  of  the  stat.  of  Eliz.,  is  the  de- 
claration of  Mansfield,  chief  justice,  in  the  case  of  Gye  vs.  Felton,  in 
4  Taunton,  877.  That  was  an  action  for  harboring  an  apprentice 
whose  indenture  was  declared  void  by  the  statute,  Ijecause  the  mas- 
ter to  whom  he  was  bound  was  not  a  house-keeper,  and  of  the  age 
of  twenty-four  years.  The  court  held  the  action  could  not  be  main- 
tained; because,  besides  the  clause  above  recited,  making  the  inden- 
ture "  clearly  void  to  all  intents  and  purposes,"  it  is  in  the  same  sec- 
tion further  provided  "  that  every  person  taking  an  apprentice  con- 
trary to  the  tenor  and  true  meaning  of  that  act,  shall  forfeit  and  lose 
for  every  apprentice  so  by  him  taken,  the  sum  of  ilO:  so  making 
it  not  only  void  as  against  the  master,  but  unlawful,  and  tlierefore,  it 
became  impossible  that  the  master  could  recover  damages  for  the 
violation  of  a  supposed  right,  originating  only  in  a  contract  which 
the  law  forbade.  Mansfield,  chief  justice,  in  delivering  the  opinion 
of  the  court  says  "the  words  in  the  statute  declaring  the  indenture 
clearly  void  to  all  intents  and  purposes,"  certainly  do  at  first  startle 
one.  Yet  there  have  been  (says  he,)  many  cases  cited,  which  say 
that  indentures  which  do  not  conform  to  the  act  shall  be  only  voida- 
ble and  not  void.  //,  (he  continues,)  the  ivord  voidable  were  applied 
to  adults,  it  would  he  extremely  strange:  with  respect  to  irxfants,  if  ap- 
plied to  them;  one  can  understand  it.  In  all  those  cases,  the  question 
arose  with  respect  to  the  rights  of  infant  apprentices ;  but  there  has 
been  no  case  cited,  where  the  doctrine  that  the  contract  is  voidable, 
not  void,  is  applied  to  the  case  of  a  master,  and  it  would  be  very 
wonderful  if  there  were.  The  decision  in  Smith  vs.  Birch.  1  Sess. 
Ca.  222,  is  in  coincidence  with  the  principle  of  this  case,  it  being  held 
that  where  the  master  took  a  deed  poll  instead  of  an  indenture  of  ap- 
prenticeship, in  non-conformity  with  the  stat.  5  Eliz.  c.  4,  §  25,  he 
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could  not  maintain  an  action  upon  it,  against  a  person  for  enticing 
away  and  detaining  his  apprentice. 

We  are,  therefore,  of  opinion;  that,  on  the  showing  now  made,  the 
action  of  the  apprentice  on  this  indenture  against  the  master  is  sus- 
tainable: and,  in  this  view  of  the  case,  it  becomes  unnecessary  to  an- 
ticipate what  other  questions  may  arise  during  the  trial.  The  case 
when  opened  before  the  jury,  may  be  presented  in  a  very  different 
aspect:  but  on  the  issue  of  non  est  factum  before  us  at  present,  let 
there  be 

Judgment  for  the  plaintiff. 

Gray,  for  plaintiff. 

R.  H.  Bayard,  for  defendant. 


THE  MAYOR  AND  COUNCIL  OF  ^YILMINGTON  vs.  PETER 

HORN. 

A  surety  in  the  official  bond  of  an  officer  whose  appointment  is  annual,  is  not 

liable  beyond  the  year,  though  the  officer  continues  by  law  until  a  successor 

is  appointed. 
A  surety  is  never  bound  beyond  the  principal;  and  the  liability  is  governed  by 

the  terms  of  the  bond  and  the  understanding  of  the  parties  at  the  time  of 

entering  into  it. 
The  liability  of  a  surety  is  to  be  taken  strictly. 

Debt  on  a  constable's  bond.     Narr.     Demurrer.     Case  stated. 

On  the  first  Tuesday  of  March,  1832,  John  Rudolph  was  elected 
high  constable  of  the  city  of  Wilmington,  and  entered  into  bond, 
dated  26th  April,  1832,  with  Peter  Horn,  the  defendant,  and  others 
his  sureties  to  the  "  mayor  and  council  of  Wilmington,"  with  condi- 
tion—  "  That  if  the  above  bounden  John  Rudolph  shall  and  do  well 
and  truly  perform  all  the  duties  required  of  and  ineuml)ent  on  him  as 
high  constable,  for  the  city  of  Wilmington,  agreeably  to  his  appoint- 
ment, and  in  conformity  with  the  existing  laws  of  the  state,  or  as  may 
be  established  by  ordinance  of  the  city  aforesaid;  and  shall  perform 
the  trust  committed  to  him  with  fidelity ;  and  shall  well  and  truly  pay 
over  all  monies  which  may  come  into  his  hands  as  high  constable 
aforesaid;  then  the  above  obligation  to  be  void,  or  else  to  be  and  re- 
main in  full  force  and  virtue  in  law." 

The  city  council  omitted  to  elect  a  high  constable  on  the  third 
Tuesday  of  October,  1832;  and  Rudolph  continued  to  hold  the  office, 
and  perform  the  duties  of  high  constable,  until  the  election  of  ano- 
ther person  as  high  constable  in  October,  1833.  The  default  for 
■which  his  bond  was  sued  occurred  after  the  first  Tuesdav  of  Octo- 
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ber,  1832;  and  the  question  was,  whether  the  defendant  as  his  surety 
was  liable. 

Bayard,  for  defendant: 

The  charter  of  the  city  was  passed  in  January,  1833.  Section  14 
directs  a  special  election  for  members  of  council  to  be  held  on  the 
first  Tuesday  of  March,  1833;  and  directs  that  "  immediately  after 
the  said  election,  the  said  members  of  council  shall  proceed  to  elect 
a  mayor,  an  alderman,  a  high  constable,  and  such  other  officers  as 
they  shall  deem  necessary,"  &c.  In  pursuance  of  this  section,  Ru- 
dolph was  elected,  and  entered  into  bond. 

Sec.  4  enacts,  that  "  the  high  constable  shall  be  elected  annually, 
on  the  first  Tuesday  of  October,  by  the  city  council." 

The  city  council  did  not  elect  a  high  constable  on  the  first  Tues- 
day of  October,  1833,  and  Rudolph  continued  in  office  under  the  pro- 
visions of  sec.  12,  which  enacts  "  that  in  case  it  should  happen  that 
the  election  day  should  pass  over  without  an  election  being  held,  or 
in  case  of  the  omission  of  the  execution  of  any  authority  delegated 
by  this  act,  the  powers  of  this  corporation  shall  not  cease,  but  the 
authority  of  each  and  every  of  the  officers  thereof,  shall  continue  un- 
til a  new  election  can  be  legally  held." 

We  contend  that  though  the  corporation  was  saved  by  this  sec- 
tion from  being  dissolved  by  a  failure  to  elect  officers  at  the  proper 
time,  and  the  authority  of  the  old  officers  was  continued,  yet  this 
could  not  extend  the  obligation  of  their  official  bond  beyond  the  pe- 
riod for  which  it  was  originally  given.  And  this  is  so  more  especial- 
ly in  relation  to  a  surety.  His  undertaking  is  in  reference  to  the 
time  for  which  the  high  constable  was  appointed;  and  it  should  not 
lie  in  the  power  of  councils,  by  their  act  or  neglect,  to  enlarge  or 
extend  the  surety's  liability.  If  they  could  do  so  one  year,  they 
might  indefinitely. 

Wales,  for  plaintiff : 

The  question  is  simply,  what  is  the  obligation  of  the  sureties  on 
this  bond.  It  is  not  that  they  shall  answer  for  the  acts  of  the  con- 
stable for  one  term,  or  one  year;  but  that  he  shall  faithfully  perform 
all  the  duties,  agreeably  to  his  appointment  under  the  charter.  The 
law  fixes  a  time  for  the  election;  but  it  equally  provides  that,  in  case 
the  appointment  of  any  officer  is  not  superceded  by  the  election  of 
another,  it  shall  continue  beyond  that  time.  The  obligation  is  as- 
sumed by  the  surety  as  much  in  reference  to  this  provision  as  any 
other  part  of  the  law;  it  becomes  a  part  of  the  condition  of  the  bond; 
and,  if  the  official  existence  of  the  officer  is  continued,  his  official 
obligation  and  that  of  his  sureties  equally  continue.     Otherwise,  they 
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are  not  responsible  for  the  faithful  performance  of  all  his  duties, 
agreeably  to  his  appointment.  The  appointment  is  not  in  my  view 
for  one  year,  but  for  one  year  and  until  another  shall  be  duly  appoint- 
ed. 3  Maule  &  Selw.  502;  Curling  et  al.  vs.  ChalJclen  et  al.  It  can- 
not be  questioned  that  Eudolph  was  the  lawful  officer  until  another 
election  took  place,  and  was  bound  to  perform  his  duties  as  such; 
there  is  no  limitation  or  restriction  in  the  condition  of  his  bond,  and 
if  he  is  bound  beyond  the  period  fixed  by  the  law  for  another  elec- 
tion, his  sureties  are  equally  bound.     9  Law  Library,  57,  (109,  &c.) 

Bayard,  in  reply : 

The  principle  of  the  case  cited  from  Maule  cC*  Selwyn,  I  think, 
decides  this  case  according  to  the  position  I  am  contending  for. 
The  charter  of  the  city  of  Wilmington  makes  this  expressly  an  an- 
nual office.  The  case  cited  is  that  of  an  indefinite  office,  held  during 
pleasure.  And  that  is  the  distinction.  Could  the  council  elect  a  high 
constable  for  a  longer  period  than  one  year?  Would  not  such  an 
appointment  be  illegal?  If  they  could  not  appoint  for  a  longer  period, 
they  could  not  take  a  bond  for  a  longer  period,  nor  could  any  subse- 
quent act  or  neglect  extend  the  obligation  of  the  bond,  or  enlarge  the 
liabilities  of  the  sureties  under  it.  The  continuance  of  the  official 
existence  of  the  officer  neither  alters  the  character  of  his  original  ap- 
pointment, nor  affects  the  responsibility  of  his  sureties.  Miller  vs. 
Stewart  et  al.,  9  Wheat.  Rep.  680. 

By  the  Court. 

Harrington,  Justice. — The  question  presented  by  the  demurrer 
and  argument  of  this  case  is,  whetlier  the  defendant,  as  one  of  the 
sureties  of  John  Kudolph,  in  his  official  bond  as  high  constable  of  the 
city  of  Wilmington,  is  bound  for  the  defaults  of  that  officer  arising  af- 
ter the  year  in  which  the  l)ond  was  executed.  The  bond  bears  date 
the  2(ith  of  April,  1832,  and  is  conditioned  for  the  faithful  perform- 
ance by  Rudolph  of  ''  all  the  duties  required  of  and  incumbent  on 
him  as  high  constable  for  the  city  of  Wilmington,  agreeably  to  his  ap- 
pointment, and  in  conformity  with  the  existing  laws  of  the  state,"  &c. 

The  city  charter  authorizes  the  election  of  a  mayor,  alderman,  a 
city  council,  high  constable,  treasurer  and  assessor;  the  council  trea- 
surer and  assessor  to  be  elected  annually  by  the  citizens  on  the  first 
Tuesday  of  October;  the  mayor,  alderman,  and  high  constable,  to  be 
elected  by  the  city  council,  the  mayor  for  three,  the  alderman  for 
five,  and  the  high  constable  for  one  year.  The  first  election  of  a  city 
council  under  the  charter  took  place,  by  the  s])ecial  provision  of  the 
14th  section  of  tlie  act,  on  the  first  Tuesday  of  ^larch,  1832.  at 
which  time  the  term  of  the  high  constable  then  in  office  terminated; 
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and  the  act  directs  that  the  council  shall  proceed  immediately  after 
the  said  election,  to  elect  a  high  constable,  &c.  In  pursuance  of 
this  direction,  Rudolph  was  elected;  and,  on  the  26th  April,  executed 
this  bond. 

Without  looking  further  into  the  charter,  it  is  plain  that  the  term 
for  which  Eudolph  was  elected  was  only  until  the  third  Tuesday  of 
October  following,  on  which  day  in  each  year  the  fourth  section  re- 
quires that  the  high  constable  shall  be  elected;  and  it  is  equally  plain 
that  a  bond  conditioned,  as  this  is,  for  the  performance  of  all  the 
duties  incumbent  on  this  officer  agreehly  to  his  appointment,  could 
not  extend  the  obligation  of  the  surety  beyond  this  period.  If  this 
were  the  extent  of  the  defendant's  obligation  when  it  was  entered 
into,  could  any  act  or  omis&ion  of  any  other  person,  or  indeed  any 
subsequent  matter,  enlarge  the  condition  and  extend  the  obligation? 
It  is  contended  by  the  plaintiff's  counsel,  that  the  failure  or  omission 
of  the  city  council  to  elect  at  the  next  annual  period,  has  this  effect, 
because  it  is  said  that  in  such  case  the  charter  under  and  in  reference 
to  which  the  bond  was  given,  continues  all  the  power  and  authority 
and  also  the  obligations  of  the  high  constable. 

The  section  referred  to  enacts,  "  that  in  case  it  should  happen  that 
the  election  day  should  pass  over  without  an  election  being  held,  or 
in  case  of  the  omission  of  the  execution  of  any  authority  delegated 
by  this  act,  the  powers  of  the  corporation  shall  not  cease,  but  the 
authority  of  each  and  every  the  officers  thereof  shall  continue  until 
a  new  election  can  be  legally  held."  The  election  day  referred  to 
is  probably  the  first  Tuesday  in  October,  the  day  of  general  election 
by  the  citizens  of  a  city  council  and  other  officers,  and  not  the  time 
of  election  by  the  council  of  a  high  constable;  and  the  purpose  of 
the  provision  is  stated  to  be  to  prevent  the  disfranchisement  of  the 
corporation,  which  could  certainly  not  occur  by  the  mere  neglect  to 
appoint  a  constable.  But,  supposing  that  it  extends  to  either  election 
day,  and  embraces  the  case  of  an  omission  to  elect  a  constable,  docs 
such  an  omission  continue  not  only  the  existence  and  authority  of 
the  officer,  which  the  law  provides  it  shall  do,  but  also  continue  his 
obligations  and  extend  the  liabilities  not  merely  of  himself  but  of  his 
surety,  which  the  law  does  not  at  least  in  its  terms  declare  that  it 
shall  do? 

A  surety  is  in  no  case  bound  beyond  the  extent  of  tlie  principal, 
and  the  liability  of  both  is  measured  by  the  terms  of  tlie  bond  and 
the  condition  of  things  in  contemplation  of  the  parties  at  the  time  of 
entering  into  the  obligation.  Theobald,  Prin.  and  Surety,  66.  The 
liability  cannot  be  extended  beyond  the  terms  of  the  obligation. 
Thus,  before  our  act  of  assembly,  it  was  held  by  the  courts  that  the 
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condition  of  an  administrator's  bond  did  not  cover  the  proceeds  of 
sale  of  the  decedent's  lands  made  by  the  Orphans'  Court  for  the 
payment  of  debts,  though  such  proceeds  came  into  the  administrator's 
hands,  and  though  the  law  at  the  execution  of  the  bond  contemplated 
the  possibility  of  such  funds  coming  into  his  hands.  The  reason  is, 
that  the  parties  at  the  execution  of  the  bond  contemplated  the  ad- 
ministration of  the  personal  assets  of  tlu'  estate,  and  this  liability  can- 
not be  extended,  although  by  the  lawful  action  of  the  Orphans'  Court 
the  land  is  changed  into  money  and  comes  into  the  administrator's 
hands. 

It  is  another  general  principle,  that  if  a  person  is  surety  for  the 
fidelity  of  another  in  an  office  of  limited  duration,  or  the  appointment 
to  which  is  only  for  a  limited  period,  he  is  not  obliged  beyond  that 
period,  Theo.  P.  and  Surety,  (iQ.  Thus,  in  the  case  of  The  Liver- 
pool Water  Works  Company  vs.  llarplcy,  (6  East,  507,)  the  action 
was  against  a  surety  on  a  bond  reciting  that  one  Atkinson  had  agreed 
with  the  plaintifl's  to  collect  their  revenues  from  time  to  time  for 
twelve  months  from  the  date  thereof,  and  with  condition  to  be  void 
if  Atkinson  should  from  time  to  time  annually  and  at  all  times  there- 
after, during  the  continuance  of  his  employment,  account  for  and  pay 
over,  &c.  The  plaintiffs  averred  that  they  continued  Atkinson  for 
near  three  years,  and  that  during  that  period  he  had  received  various 
sums  which  he  had  not  paid  over.  The  defendant  pleaded  that  At- 
kinson had  paid  over  all  he  received  during  the  first  twelve  months 
after  the  date  of  the  bond,  and  upon  demurrer  to  this  plea  the  court 
gave  judgment  in  favor  of  the  defendant;  determining  that  the  surety 
was  only  bound  for  the  period  mentioned  in  the  recital  as  the  duration 
of  Atkinson's  appointment. 

So  in  the  case  of  The  United  States  vs.  Kirkpatrich  et  al.,  which 
was  an  action  on  the  official  bond  of  a  collector  appointed  by  the 
president  in  the  recess  of  the  senate,  under  an  act  of  congress  au- 
thorizing such  a])pointments  until  the  end  of  the  next  session;  and 
was  conditioned  in  general  terms  for  the  faithful  discharge  of  the 
collector's  duties:  it  was  held  not  to  extend  to  a  renewal  of  his  ap- 
pointment by  the  president  with  the  consent  and  advice  of  the  senate 
on  the  meeting  of  congress.  And  the  court  laid  stress  on  the  fact, 
that  by  the  law  the  first  a})pointment  could  not  be  otherwise  than  for 
a  limited  period. 

It  is  true  that  in  both  these  eases  the  recital  to  the  bond  expressed 
the  termination  of  the  api>ointment,  which  in  the  principal  case  it  does 
not.  But  the  condition  here  is  for  the  faithful  performance  of  the 
duties  of  high  con-^tahlc  nfireeahh/  to  liis  appointment,  and  in  con- 
formity with  the  exist !)}(/  Inirs:  n^ferring  not  only  to  tlic  terms  of  the 
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appointment,  but  the  law  under  which  it  was  made.  But  it  needed 
not  such  reference;  the  commission,  and  the  law  under  which  it  was 
made,  necessarily  enter  into  the  obligation  in  construing  its  extent, 
and  must  be  considered  by  the  court.  Thus,  in  Leadley  vs.  Evans, 
(2  Bing.  32,)  where  the  condition  was,  that  if  Bailey,  a  collector  of 
poor  rates,  should  from  time  to  time  and  at  all  times  account  to  the 
church  wardens  and  overseers  for  all  sums  collected,  &c.;  the  court 
took  notice  that  the  collector  of  poor  rates  was  a  deputy  of  the  over- 
seer whose  office  was  annual,  and  restricted  the  liability  of  the  surety 
to  one  year,  though  the  principal  continued  to  be  overseer  longer. 

Where  also  a  bond  was  taken  under  an  act  of  parliament,  con- 
ditioned for  the  due  collection  of  certain  rates  and  duties  at  all  times 
thereafter,  and  it  did  not  appear  on  the  record  that  the  collector's 
appointment  was  limited,  or  his  office  annual,  but  the  act  made  it 
annual,  the  court  held  that  the  surety  was  obliged  for  a  year  only. 
Peppin  vs.  Cooper,  2  B.  &  A.  431.  It  would  be  difficult  to  distinguish 
this  case  in  any  respect  from  the  case  we  have  in  hand,  either  in 
principle  or  terms,  except  that  the  authority  cited  is  stronger  in  limit- 
ing the  obligation  of  the  surety. 

The  case  of  Curling  vs.  Chalklen,  3  M.  &  S.  502,  cited  by  the 
plaintiff's  counsel,  does  not  at  all  conffict  with  the  principle  of  these 
authorities,  as  the  condition  of  the  bond  there  was  general,  and 
neither  the  appointment  nor  the  law  under  which  it  was  made  limited 
its  duration.  The  case  was  decided  on  that  distinction.  Lord  El- 
lenhorough,  in  noticing  the  argument  of  counsel  that  it  was  an  annual 
office,  and,  therefore,  the  obligation  of  the  surety  should  not  be  ex- 
tended beyond  the  proper  period  of  the  office,  said,  "  Certainly,  if  I 
saw  that  it  was  properly  an  annual  office,  I  should  have  been  inclined 
to  yield  to  that  argument;"  but  on  examining  the  act  under  which 
the  appointment  was  made,  he  found  nothing  to  show  that  the  ap- 
pointment was  to  have  an  annual  commencement  or  termination. 

The  contract  of  surety  is  to  be  construed  strictly,  and  is  not  to  be 
extended  beyond  the  fair  scope  of  its  terms.  {Miller  vs.  Stewart  et 
ah,  9  Wheat.  R.  680.)  The  obligation  of  this  defendant  was  for  the 
official  conduct  of  Rudolph  agreeably  to  his  appointment,  and  in  con- 
formity with  the  existing  laws  of  the  state.  The  office  to  which 
Rudolph  was  appointed  is  an  annual  office;  the  term  under  which 
the  bond  was  taken  ended  on  the  third  Tuesday  of  October  follow- 
ing; and  the  law  made  it  the  duty  of  the  city  council  to  reappoint 
the  officer,  or  elect  another,  on  that  day.  The  defendant  became 
surety  of  Rudolph  in  reference  to  this  law;  he  was  interested  in  the 
future  action  of  the  council,  and  had  the  right  to  presume  that  they 
would  do  their  duty.     The  omission  or  neglect  on  their  part,  cannot 
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prejudice  him  or  extend  his  liability  as  surety  beyond  his  original 
obligation  on  the  terms  of  his  bond  taken  in  reference  to  the  existing 
law.  It  is  true  that  the  law  has  provided  that  such  neglect  shall  not 
disfranchise  the  corporation,  and  has  continued  the  authority  of  all 
officers,  including  the  high  constable;  but  the  law  did  not  intend,  and 
it  is  not  just,  that  in  thus  saving  the  corporation  from  the  worst  con- 
sequences of  the  neglect  of  its  officers,  it  should  extend  the  obligation 
of  others  far  beyond  its  original  character. 

Judgment  for  defendant. 

Wales,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 


ANN  BALDWIN  vs.  JOHN  BALDWIN. 

On  a  petition  for  divorce,  the  court  stayed  proceedings  in  the  husband's  suit 
for  the  wife's   fortune,  until   he  appeared   to   her   petition. 

Libel  for  divorce.  Summons  issued  and  returned  "  non  est  inven- 
tus; "  alias  summons  issues  and  returned  "  non  est  inventus." 

The  defendant  was  a  resident  of  the  county,  but  kept  out  of  the 
wBy  of  the  sheriff.  He  had  brought  a  suit  to  the  present  term  against 
the  administrator  of  his  wife's  father,  to  recover  her  distributive  share 
of  his  estate. 

Bayard,  now  moved  the  court  to  stay  proceedings  in  that  suit  un- 
til he  appeared  to  this  libel. 

It  was  resisted  by  Wales  and  Macbeth,  of  counsel  for  defendant ; 
who  admitted  that  he  had  notice  of  the  libel  suit.  The  sheriff  proved 
the  use  of  extraordinary  diligence  to  serve  the  summons;  but  had  not 
been  able  to  find  Baldwin,  though  he  knew  of  his  having  been  in  the 
county. 

The  Court  made  the  order.  The  whole  proceeding  is  in  this  court 
and  under  our  control:  it  is  not  reasonable  that  this  man  should  be 
permitted  to  prosecute  his  suit  and  get  possession  of  his  wife's  for- 
tune, while  he  stands  out  and  refuses  to  appear  to  her  suit  for  divorce. 
He  asks  justice;  and  he  must  not  refuse  to  do  justice. 

Proceedings  stayed. 

J.  A.  Bayard,  for  the  motion. 

Wales  and  Macbeth,  contra. 
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ABEL  BENNETT  vs.  WILLIAM  SHUTE. 

Eule  security  for  costs  refused  because  it  would  continue  the  cause,  the  ap- 
plication not  being  made  until  the  trial  term. 

Mr.  Booth  moved  for  an  order  to  stay  proceedings  in  this  case  un- 
til the  plaintiff  gave  security  for  costs;  on  an  affidavit  setting  forth 
that  he  did  not  reside  in  the  state,  and  that  the  defendant  had  a  just 
defence  to  the  action. 

Mr.  Bayard  objected  to  the  granting  the  order,  on  the  ground  that 
the  application  for  it  was  too  late.  The  defendant  has  appeared  and 
pleaded;  gone  to  issue;  the  witnesses  are  summoned  and  the  case 
stands  for  trial  at  the  present  term.  The  effect  of  the  order  would 
be  to  continue  the  case  and  accumulate  costs.  He  might  have  ap- 
plied for  it  at  the  last  term. 

The  Court  said,  that  the  rule  security  for  costs  was  always  in  the 
discretion  of  the  court;  and,  although  they  would  not  lay  down  the 
rule  that  application  for  it  must  be  made  at  the  appearance  term,  yet 
they  would  not  grant  it  to  the  prejudice  or  delay  of  the  other  party. 
This  case  now  stands  for  trial;  the  plaintiff  is  not  here  to  give  the 
security;  and  if  he  were  here,  would  require  time  to  do  so.  The 
motion  if  granted,  would  therefore,  necessarily  continue  the  cause, 
and  increase  the  expense. 

So  Mr.  Booth  took  nothing  by  his  motion. 

J.  A.  Bayard,  for  plaintiff. 

Booth,  for  defendant. 


Lessee  of  JOHN  B.  PORTER  and  wife  vs.  MARY  BUCKINGHAM 

et  al. 

A  deed  signed  and  sealed  with  the  usual  formalities,  and  also  duly  acknowl- 
edged   (but  not  recorded)    is  not  evidence,  without  proof  of  delivery. 

This  was  an  action  of  ejectment.  The  plaintiff  proved  title;  and 
the  defence  set  up  was  a  conveyance  by  Porter  and  wife  to  defen- 
dant's ancestor.  In  support  of  this,  the  defendants  offered  in  evidence 
the  deed  of  John  B.  Porter  and  wife  to  James  Buckingham,  bearing 
date  the  23d  December,  1835.  It  was  not  recorded,  and  the  attes- 
ting witnesses  proved  that  it  was  signed  and  sealed  by  Porter  and 
wife,  and  acknowledged  in  due  form,  before  two  justices  of  the  peace. 
At  the  execution  the  usual  forms  were  observed,  and  the  parties  were 
asked  if  they  signed,  sealed  and  delivered  the  instrument  as  their  deed, 
which  they  assented;  but  the  proof  was  positive  that  there  was  no 
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delivery  of  the  deed  at  that  time,  nor  was  any  such  intended.  The 
land  was  in  possession  of  a  tenant,  and  could  not  be  delivered  to 
Buckingham  until  the  25th  of  March;  he  paid  Porter  down  $494, 
(being  $500:  less  the  interest,)  and  was  to  receive  a  credit  of  $500,  on 
the  25th  of  March,  when  the  title  was  to  be  perfected;  for  which 
purpose.  Porter  now  entered  into  an  alienation  bond,  and  also  made 
this  deed,  which  was  not  delivered  but  placed  in  the  hands  of  justice 
M'CauUey  "to  be  kept  until  both  Porter  and  Buckingham  appeared 
and  gave  him  directions  for  its  delivery. 

This  deed  was  now  offered  in  evidence,  and  objected  to. 

Booth. —  Where  it  is  proved  that  both  grantor  and  grantee  were 
present;  where  the  attestation  is  "  signed,  sealed  and  delivered;"  and 
more  especially,  where  it  appears  that  the  party  grantor  acknowledged 
it  before  the  proper  officers,  to  be  his  deed,  such  a  deed  is  sufficiently 
proved  to  go  in  evidence.  The  weight  of  the  proof  before  the  jury 
will  be  a  matter  for  them  to  consider. 

What  is  a  delivery?  It  may  be  without  even  the  grantee  being 
present.  2  Stark.  Ev.  271.  No  particular  form  of  delivery  is  neces- 
sary. Even  the  delivery  into  the  hands  of  a  stranger  is  sufficient. 
The  paper  was  here  delivered  into  M'CauUey's  hands  by  Porter  and 
wife,  as  their  deed.  If  it  was  not  to  take  effect  until  the  25th  March, 
it  was  still  a  good  delivery.  2  Barn  &  Cress.  82;  (1  Stark.  Ev.  321.) 
Deed  delivered  to  a  third  party  to  be  kept  until  the  happening  of  a 
contingency,  left  to  the  jury  to  say  if  it  was  not  a  present  delivery. 
2  Mass.  Bep.  447,  deed  signed,  sealed,  executed  and  acknowledged, 
and  placed  in  the  hands  of  a  third  person  to  be  delivered  to  the  gran- 
tee on  a  certain  event,  is  the  present  deed  of  the  party.  .2  Com.  Law 
Bep.  91.  Proof  that  a  party  signed  a  deed,  is  evidence  to  go  before 
the  jury,  of  a  delivery.  Com.  Dig.  fait.  A.  tit.  delivery.  1  Shep. 
Touchstone  58-9  ;  Co.  Litt.  Dower  36,  a.  (228,  n.) 

But  what  greatly  strengthens  our  case,  is  the  fact  that  the  parties 
here  acknowledged  this  instrument  to  be  their  deed;  after  which  it  is 
not  competent  for  them  to  deny  the  delivery,  for  that  is  denying  the 
deed. 

Bayard. —  The  effect  of  proof  as  to  delivery  is  one  thing;  the  ex- 
istence of  legal  evidence  from  which  such  proof  can  be  inferred  is 
another.  In  my  view,  the  court  must  say  whether  enough  has  been 
proved  in  relation  to  this  deed  to  let  it  go  before  the  jury  as  legal 
evidence.  Mr.  Booth  seems  to  take  it  for  granted  that  placing  this 
instrument  in  M'CauUey's  hands  must  have  been  a  delivery  of  it, 
either  as  a  deed  or  an  escrow.  But  this  is  not  so.  It  was  no  deli- 
very at  all.  nor  so  intended  to  be.  It  Avas  executed  and  acknowledg- 
ed merely  for  present  convenience,  and  left  with  the  draftsman,  not 
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as  the  agent  of  either  party  for  the  purpose  of  delivery,  but  to  be  kept. 
It  is  clear  that  Buckingham  did  not  rely  on  this  as  his  title,  for  he 
required  the  execution  of  an  alienation  bond  for  a  future  conveyance. 
He  died  before  the  25th  March. 

The  delivery  must  be  proved.  An  acknowldgment  either  to  a 
third  person  or  before  the  magistrates,  will  not  dispense  with  proof 
of  delivery;  for  though  a  deed  be  acknowledged,  the  subscribing 
witness  must  be  called  to  prove  it.  If  he  deny  the  execution,  then 
other  evidence  is  admissible,  and  the  jury  may  infer  its  execution  from 
other  proof,  which  was  the  case  cited  from  Barn.  &  Aid. 

By  the  Court. 

Harrington,  Justice. —  The  question  now  presented  to  the  court  is, 
whether  the  deed  of  John  B.  Porter  and  wife  to  Buckingham  is  suf- 
ficiently proved  as  to  its  execution,  to  entitle  it  to  be  read  to  the 
jury  as  evidence  of  the  defendants'  title  to  the  land.  What  is  the 
proof  of  the  execution  of  this  paper?  That  it  was  signed  and  sealed 
by  the  grantors,  and  acknowledged  before  justices  McDowell  and 
M'Caulley,  to  be  their  act  and  deed  respectively;  but  in  regard  to 
the  actual  delivery  the  evidence  is  that  it  was  not  intended  to  be  de- 
livered to  the  grantee,  but  was  placed  in  the  hands  of  a  third  person 
to  keep,  as  he  has  expressed  himself,  "  until  both  parties  appeared 
and  told  him  they  were  satisfied,  and  directed  the  deed  to  be  de- 
livered to  the  person  who  was  entitled  to  it."  Upon  this  evidence 
it  appears  plain  to  us,  that  the  parties  neither  of  them  considered 
that  there  had  been,  on  that  day,  a  delivery  of  this  deed;  as  well  be- 
cause it  was  placed  in  Mr.  M'Caulley's  hands  to  be  kept,  and  not  to 
be  delivered  until  both  parties  should  give  directions,  as  also  because 
the  parties  on  the  same  day  entered  into  a  written  agreement  for  the 
conveyance  of  these  same  lands  on  a  future  day. 

On  the  principles  laid  down  in  the  text  books  of  the  common  law, 
we  do  not  think  this  to  be  a  difficult  or  doubtful  question.  To  make 
a  deed  evidence  its  execution  must  be  proved;  and  its  execution  is 
not  proved,  according  to  the  authorities,  until  the  delivery  is  proved. 
(Saund.  PL  &  Ev.  422,  423.)  It  is  true  that  no  particular  form  of 
delivery  is  necssary;  for  any  thing  that  signifies  an  intention  by  the 
grantor  that  the  grantee  shall  have  it,  makes  a  good  delivery.  Thus, 
the  grantor  saying  to  the  grantee,  "  Take  it,"  without  actually  hand- 
ing it;  or  handing  it,  without  saying  any  thing,  would  be  a  good  de- 
livery. So  also  the  delivery  may  be  to  a  third  person,  so  as  to 
make  it  a  delivery  to  the  grantee,  either  absolutely  or  as  an  escrow; 
but  in  this  case  care  must  be  taken,  as  it  is  said  in  Shepherd's  Touch- 
stone, to  ascertain  the  object  or  purpose  with  which  the  delivery  is 
made  to  the  third  person.     If  it  be  so  delivered  to  take  effect  as  the 
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deed  of  the  grantor,  either  presently  or  on  the  happening  of  some 
certain  event,  or  perhaps  on  any  particular  contingency,  it  is  a  suf- 
ficient delivery.  But  it  is  perfectly  clear  to  our  minds,  that  this  deed 
was  not  placed  in  M'Caulley's  hands  with  any  authority  to  deliver 
it  to  Buckingham,  either  presently  or  on  the  happening  of  any  con- 
tingency, or  certain  event ;  he  was  to  keep  it  as  he  said,  "  until  both 
parties  appeared  and  told  him  they  were  satisfied,  and  directed  the 
deed  to  be  delivered  to  the  person  who  was  entitled  to  it."  There 
was,  therefore,  no  delivery  to  M'CauUy  which  could  under  any  cir- 
cumstances, without  further  directions  by  the  grantor,  ever  become 
a  delivery  to  Buckingham. 

On  the  proof  of  the  delivery,  then,  we  entertain  little  or  no  doubt ; 
but  the  effect  of  an  acknowledgment  by  the  parties  before  the  judge 
or  justices,  as  dispensing  with  proof  either  of  execution  or  delivery; 
or  how  far  such  acknowledgment  should  be  left  to  the  jury  to  infer 
a  full  execution  and  delivery,  are  questions  which  have  created  in 
our  minds  more  serious  doubts.  In  terms  the  acknowledgment  ne- 
cessarily admits  the  execution;  for,  without  it,  it  cannot  be  the  deed 
of  the  party.  Nor  can  we  see  how  an  acknowledgment  could  be 
made  before  a  judge,  of  a  deed  as  an  escrow,  which  implies  that 
something  is  yet  to  be  done  to  ma.ke  it  the  deed  of  the  party;  where- 
as the  very  form  of  acknowledgment  of  a  deed  before  a  judge  im- 
plies a  perfect  and  complete  deed  —  complete  as  to  all  the  incidents 
of  execution  and  delivery.  Certain  it  is,  that  if  this  deed  were  re- 
corded, the  certificate  of  acknowledgment  before  the  judge  or  jus- 
tices, would  entitle  it  to  be  read  in  evidence  without  proof  of  its  exe- 
cution. And  it  is  possible,  that  in  such  case,  such  acknowledgment 
might  dispense  with  the  proof  of  execution,  or  perhaps  estop  the 
party  acknowledging  from  denying  it  to  be  his  deed.  Or  if  the  deed 
were  even  in  the  possession  of  the  grantor,  so  that  he  might  record 
it,  this  might  perhaps  be  considered  evidence,  from  which  the  jury 
might  imply  a  delivery ;  but  here  the  deed  is  proved  not  to  have  been 
delivered;  is  not  in  the  grantee's  possession;  has  not  been,  and  cannot 
be,  recorded  by  him.  The  act  of  assembly  seems  to  be  plain  on  this 
subject.  Digest,  91.  "A  deed  or  letter  of  attorney  concerning 
lands  being  acknowledged  or  proved,  and  the  acknowledgment  or 
proof  certified  according  to  this  act,  shall  be  recorded  in  the  office 
for  recording  of  deeds  in  the  county  where  such  lands  are  situate, 
if  lodged  in  such  office  within  one  year,  &c.;  and  the  said  record, 
or  an  office  copy  thereof,  shall  be  sufficient  evidence. 

"  The  private  examination  of  a  married  woman,  duly  taken  and 
certified  according  to  this  act,  shall  remain  valid,  although  the  deed 
upon  which  it  is  taken  and  certified  is  not  recorded;  but  any  other 
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acknowledgment  or  proof  according  to  this  act  duly  certified,  of  a 
deed  or  letter  of  attorney,  shall  not  make  such  deed  or  letter  of  at- 
torney evidence  without  its  being  duly  recorded." 

The  certificate  of  acknowledgment  makes  the  deed  evidence,  if 
duly  recorded,  but  if  not  so  recorded,  it  has  no  such  operation,  and 
the  execution  of  the  deed  must  be  proved.  This  deed  is  not  recorded ; 
it  is  not  in  the  power  of  the  defendants  to  have  it  recorded,  even  if 
it  were  lawful  to  do  so  after  this  lapse  of  time,  as  perhaps  it  may  be 
under  the  several  acts  extending  the  time  for  recording  deeds;  but 
this  deed  is  not  in  defendant's  possession,  nor  can  he  get  possession 
of  it.  It  has  never  been  delivered  to  him.  The  certificate  of  ac- 
knowledgment cannot,  therefore,  give  it  the  effect  of  a  recorded 
deed,  or  make  it  evidence  without  the  proof  of  execution.  That 
proof  has  failed.  It  is  not  even  doubtful  on  the  proof,  or  perhaps 
we  might  leave  it  to  the  jury ;  but  the  proof  is  positive  that  the  deed 
was  never  executed  for  want  of  delivery. 

Deed  ruled  out. 

J.  A .  Bayard,  for  plaintiff. 

Booth,  for  defendants. 


AMER  PERKINS  vs.  SUSANNAH  CARTMELL. 

Certiorari  to  Justice  Elliott. 

Action  for  two  years'  dower,  demand  $20  00.  After  hearing  and 
trial  by  referees,  report  and  judgment  for  plaintiff  for  "  ten  dollars 
annuity  due  to  the  plaintiff  up  to  16th  October,  1835." 

The  record  showed  that  the  cause  of  actioin  was  "  a  demand  of 
the  plaintiff  below  of  ten  dollars  per  year,  against  the  defendant  be- 
low, as  an  annuity  payable  to  her  yearly  in  lieu  of  dower  in  a  tract 
of  land  which  belonged  to  her  husband,  Thomas  Cartmel,  deceased; 
and  which  tract  was  conveyed  by  deed  to  said  defendant  below, 
subject  to  the  payment  of  said  annuity." 

The  error  assigned  was,  that  the  cause  of  action  was  not  within 
the  jurisdiction  of  a  justice  of  the  peace. 

Per  curiam. —  From  the  record  it  appears  that  the  action  was  for 
an  annuity  chargeable  on  land,  and  the  liability  of  the  defendant  as 
claimed  is  on  account  of  his  having  purchased  the  land  charged. 
There  is  no  privity  of  contract  between  the  parties.  If  liable  at  all, 
he  is  only  liable  in  respect  of  the  land.  Non  constat,  that  there  are 
not  other  liens  against  the  land  to  its  value  prior  to  this. 

VOL.  II.  26 
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It  can  raise  neither  an  express  nor  implied  contract  as  between 
these  parties;  and  the  remedy,  however  small  the  case,  is  only  in 
equity.  If  this  law  be  hard  it  must  be  changed  by  the  legislature 
The  cause  of  action  is  not  cognizable  before  a  justice  of  the  peace. 

Judgment  reversed. 

Wales,  for  plaintiff  in  error. 
Boooth,  for  defendant. 


WILLIAM  E.  THOMPSON  and  R.  THOMPSON  vs.  JOHN 

THOMPSON. 

Count  upon  an  account  stated  necessary  to  meet  evidence  of  a  promise  to  pay 
a  mere  balance  without  proof  of  items. 

Assumpsit.  The  narr.  contained  a  count  for  goods  sold  and  de- 
livered; one  for  money  lent  and  advanced;  for  money  paid,  laid  out 
and  expended;  and  for  money  had  and  received.  There  was  no 
count  on  an  account  stated.  The  pleas  were,  non-assumpsit,  pay- 
ment, discount,  and  the  act  of  limitation. 

Plaintiffs  proved  a  presentment  of  their  bill  to  defendant  in  August, 
1835,  who  said  it  had  been  of  long  standing,  and  he  had  been  much 
favored  by  plaintiff's  indulgence.     He  then  promised  payment. 

The  account  was  drawn  off  thus : 

"  John  Thompson,  to  William  R.  Thompson  &  Co.,  Dr. 

To  balance  of  account,  $125  36." 

Bayard. —  In  every  case  of  assumpsit  the  party  must  show  a  con- 
sideration for  the  promise.  This  account  contains  no  items,  and 
does  not  show  any  consideration.  I  deny  that  a  promise  to  pay  a 
mere  balance  without  any  thing  else  appearing,  is  a  valid  promise, 
for  there  is  no  consideration  proved.     It  is  nudum  pactum. 

Hamilton. —  The  narr.  is  for  goods  sold  and  delivered.  The  ac- 
count presented  is  for  a  balance  due  on  account  of  such  sale,  and 
there  is  proof  of  a  promise  to  pay  that  balance.  Such  promise  is 
binding. 

Bayard. —  The  account  does  not  show  that  it  was  for  goods  sold 
and  delivered. 

By  the  Court. —  The  plea  is  non-assumpsit  to  counts  for  goods  sold 
and  delivered,  money  lent,  money  paid,  and  money  had  and  received : 
and  the  proof  is  of  a  promise  to  pay  the  balance  of  an  account  stated 
without  specification  of  items.     Thus  far  there  is  no  proof  of  a  sale 
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of  goods,  and  the  evidence  of  a  promise  is  applicable  only  on  the 
supposition  that  an  account  had  been  stated  between  the  parties,  and 
a  promise  by  the  defendant  to  pay  the  balance.  But  there  is  no 
count  on  an  account  stated. 

We  shall  tell  the  jury,  however,  that  if  they  have  other  evidence 
that  this  balance  claimed  was  for  goods  sold  and  delivered,  they  may 
find  for  the  plaintiffs;  but  on  the  present  evidence  we  should  have  to 
direct  a  verdict  for  defendant. 


Hamilton,  for  plaintiffs. 

J.  A,  Bayard,  for  defendant. 


The  plaintiffs  finally  recovered. 


ELI  CROZIER  vs.  HENRY  WILSON. 

On  a  trial  by  referees  before  a  magistrate,  the  record  must  show  that  they  were 
duly  qualified.  This  must  appear  on  the  return  to  a  certiorari,  and  the  pri- 
vate certificate  of  the  magistrate  to  the  fact  will  not  do. 

Certiorari.    Record  returned. 

Exceptions.  1st.  That  the  referees  were  not  duly  summoned. 
2d.  That  they  were  not  sworn.  3d.  That  it  does  not  apear  that 
the  magistrate  had  jurisdiction. 

The  record  did  not  show  the  qualification  of  the  referees;  but, 
since  the  last  continuance,  the  magistrate,  at  the  request  of  the  party, 
certified  to  the  court  under  his  hand  and  seal  that  the  referees  were 
sworn. 

The  Court  said  they  could  not  notice  this  certificate :  and,  referring 
to  the  case  of  Ray,  use  of  Moon,  vs.  Hall,  1  Harr.  Rep.  106,  reversed 
the  judgment. 

Judgment  reversed. 

Gilpin,  for  plaintiff  in  error. 

Wales,  for  defendant. 


JAMES  ROBERTSON  vs.  THOMAS  H.  TATLOW. 

A  magistrate's  record  must  show  regular  adjournments  of  the  cause. 
An  entry  that  referees  are  appointed  to  meet  on  a  certain  day,  is  a  sufficient 
entry  of  the  adjournment  to  that  day. 

Certiorari.  Record.  Summons  issued  9th  June,  1836,  returnable 
Wednesday,  June  15th,  1836;  on  which  day  the  defendant  appeared 
and  craved  a  reference,  which  was  granted;  and  John  Moody,  Peter 
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B.  Dulaney  and  Elihu  Jefferson,  were  appointed  to  meet  on  Saturday, 
June  25th.  Saturday,  June  25th,  the  referees  were  summoned  and 
qualified,  "  wlio  report  the  sura  of  $26  18  due  the  plaintiff,  for  which 
I  enter  judgment,  with  costs." 

Exception.  That  it  does  not  appear  that  there  was  any  adjourn- 
ment of  the  cause  from  the  15th  of  June,  1836,  the  day  of  defendant's 
appearance,  to  the  25th  of  June,  when  judgment  was  rendered. 

'The  Court  hold  the  entry  that  the  referees  were  appointed  to  meet 
on  Saturday,  June  25th,  to  be  a  sufficient  adjournment  of  the  cause 
to  that  day. 

Judgment  affipmed. 

J.  A.  Bayard,  for  plaintiff  in  error. 

Booth,  for  defendant. 


WILLIAM  GAILEY  vs.  JOHN  WASHINGTON'S  Executrix. 

The  promise  of  an  administrator  will  not  revive  a  debt  barred  by  the  old  act 

of  limitation,  on  Ist  September,  1829. 
The  case  of  Bennington  vs.  Parkin's  adm's.,  (1  Harr.  Rep.  128,)   questioned. 

Assumpsit.  Pleas,  non-assumpsit;  payment;  discount,  and  the  act 
of  limitation. 

The  action  was  on  a  book  account  of  long  standing,  for  a  boot  and 
shoe  bill.  The  book  of  original  entries  was  very  irregular;  some- 
times in  ledger  form;  sometimes  in  day  book  entries;  sometimes  ba- 
lances: sometimes  items,  and  frequently  scratched  and  erased.  It 
was  objected  to  on  this  account. 

The  Court  said,  they  must  act  with  caution  in  rejecting  books  of 
account  altogether.  If  it  appeared  from  the  face  of  the  account  that 
it  was  not  fairly  kej)t,  it  would  be  their  duty  to  reject  it;  but  as  to 
what  constitutes  a  regular  book  of  original  entries,  it  must  be  under- 
stood with  considerable  allowance.  Among  illiterate  men,  the  mode 
of  keeping  accounts  must  frequently  be  defective:  scores  on  an  old 
mantle  piece  have  been  treated  as  a  good  original  entry;  so  marks 
on  a  board,  or  notches  on  a  stick.  The  best  general  rule  will  be,  un- 
less something  clearly  wrong  appears  from  the  account,  to  admit  it 
in  ovidonce  leaving  it  to  the  jury  to  consider  its  weight,  otherwise 
great  injustice  may  be  done  to  poor  and  illiterate  men.  The  book 
was  admitted. 

The  account  commenced  in   182.3,  and  continued  do\vTi  to  1833. 
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All  the  items  for  1827-8-9  and  1830,  were  erased;  the  items  of  the 
account  for  1831  were  not  sustained  by  any  entries  on  the  book;  and 
those  for  1832  were  scratched  off.  The  questions,  therefore  were  — 
1st.  whether  payment  should  not  be  presumed,  as  to  the  items  for 
1823-4-5  and  6;  and  2ndly.  whether  they  were  not  barred  by  the  act 
of  limitation,  viz:  the  act  of  30th  January,  1829. 

John  Washington  died  in  October,  1833.  Within  two  years  past, 
the  administratrix  acknowledged  the  debt  after  inspecting  the  ac- 
count, and  promised  to  pay  it. 

Hamilton,  for  plaintiff,  relied  on  this  promise  as  taking  the  case  out 
of  the  act  of  limitation;  and  cited  Bennington  vs.  Parkins'  adm'x., 
1  Harr.  Rep.  128,  to  which : 

Bayard,  for  defendant,  replied  that  the  Court  of  Errors  and  Ap- 
peals in  the  same  case,  did  not  sanction  the  decision  of  the  court  be- 
low on  this  point,  but  rested  their  judgment  on  a  different  ground. 
Parkins'  adm'x.  vs.  Bennington,  1  Harr.  Rep.  209.  The  act  of  30th 
January,  1829,  (7  Del.  Laws  271,)  repeals  all  the  old  limitation  acts 
from  and  after  the  1st  of  September  1829,  and  enacts  that  all  causes 
of  action  which  should  be  barred  on  that  day  should  remain  barred. 

Per  Curiam. 

J.  M.  Clayton,  Chief  Justice. —  The  account  here  sued  upon,  is  of 
very  long  standing.  The  entries  for  several  years  are  erased;  at 
what  time,  or  by  whom,  does  not  appear;  but  all  the  charges  subse- 
quent to  1826,  are  scratched  off.  The  plaintiff  now  produces  a  prov- 
ed account,  not  as  an  account  stated  between  the  parties,  but  as  a 
mere  statement  drawn  from  his  books,  and  which  the  books  ought  to 
support.  All  the  items  of  this  account,  from  1826  down,  are  either 
struck  from  the  book  or  are  not  found  there  to  sustain  the  account. 
On  this  state  of  the  case,  the  question  put  to  us,  is  whether  these  items 
of  the  account  prior  to  1826,  were  not  barred  by  the  act  of  1829, 
which  declares  that  all  accounts  which  were  barred  on  the  1st  of 
September  1829,  shall  stand  and  remain  barred.  And  we  charge  the 
jury  that  this  account,  which  shows  no  items  since  1826,  and  which 
was  barred  on  the  1st  of  September  1829,  remains  barred,  notwith- 
standing the  subsequent  acknowledgment  of  Mrs.  Washington. 

Verdict  for  defendant. 

Hamilton,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 
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JOHN  HUEY  vs.  ASHTON  RICHARDSON. 

A  public  officer  upon  whom  a  legal  duty  is  enjoined,  has  a  right  to  avail  him- 
self of  all  the  means  which  are  necessary  and  proper  to  enable  him  to  exe- 
cute that  duty. 

A  public  officer  required  by  law  to  perform,  to  the  best  of  his  skill  and  judg- 
ment, a  duty  requiring  the  aid  and  skill  of  others,  is  not  liable  in  damages 
for  the  mere  mistake  of  his  necessary  agents,  carctully  selected  and  properly 
instructed. 

Distinction  is  this  respect,  between  private  individuals  and  public  officers. 

Distinction  between  public  officers  acting  for  their  own  advantage  in  the  dis- 
charge of  an  office;  and  officers  acting  merely  for  the  benefit  of  the  public. 

Distinction  between  public  officers  entitled  to  indemity  from  their  employer, 
and  officers  compelled  by  oath  to  act  to  the  best  of  their  skill  and  judgment, 
according  to  law,  and  for  whom  no  indemnity  is  provided. 

A  road  commissioner,  in  opening  a  road  under  an  order  of  court,  which  de- 
scribes the  route  of  the  road  only  by  course  and  distance,  is  bound  to  follow 
the  course  and  distance  as  ascertained  by  the  compass  and  chain,  with 
proper  allowances  for  the  variation  of  the  needle,  whether  arising  from  local 
or  general  attraction. 

For  this  purpose,  he  is  not  only  authorized,  but  it  is  his  duty  to  employ  a 
skilful  surveyor  to  ascertain  the  correct  route,  according  to  the  record. 
In  the  choice  of  a  surveyor,  he  is  bound  to  exercise  his  best  skill  and  judg- 
ment, and  if  he  intentionally,  carelessly  or  negligently  employ  an  incom- 
petent surveyor,  who  deviates  from  the  line  pointed  out  by  the  order,  he  is 
liable  in  damages  to  the  party  aggrieved. 

In  laying  out  a  road  under  an  order  of  court,  the  road  commissioners  are  liable 
for  any  deviation  from  the  line  of  road  returned  by  the  freeholders  and  ap- 
proved, if  that  deviation  arise  either  from  malice,  neglect  or  the  omission  to 
exercise  their  best  skill  and  judgment  in  the  performance  of  their  duty. 
But  they  are  not  answerable  for  any  accidental  deviation,  caused  by  the 
mistake  of  a  competent  and  faithful  surveyor,  if  not  aware  of  it  at  the  time 
of  opening  the  road ;  nor  are  they  answerable  in  any  form  of  action,  for  the 
discharge  of  any  legal  duty,  honestly  and  carefully  done,  according  to  the 
best  of  their  skill  and  judgment. 

Trespass  quare  clausum  fregit.  Plea,  not  guilty;  and,  by  consent, 
leave  to  give  in  evidence  under  the  general  issue  any  matter  of  de- 
fence by  way  of  justification. 

The  jury  were  sr/orn  to  try  the  issue  joined,  and  the  case  pro- 
ceeded for  some  time  before  this  entry  attracted  the  particular  notice 
of  the  court;  but  they  now  required  that  a  plea  of  "  justification  as 
road  commissioner  of  Christiana  himdred,  in  laying  out  a  public  road 
under  an  order  of  the  Court  of  General  Sessions  "  should  be  entered 
on  the  record,  and  an  issue  made  up  upon  it,  and  that  the  jury  should 
be  sworn  over  again.  They  said  they  could  not  with  propriety  try 
the  case  on  the  agreement,  for  the  jury  might  have  to  render  a  ver- 
dict on  the  justification,  wlicn  tliey  were  07ily  sworn  to  try  the  issue 
of  not  guilty. 

This  was  an  action  of  trespass  qitarr  rlnvsiim  frenit,  in  which  the 
})laintiff,  who  was  the  owner  of  a  farm  in  Christiana  liundred,  sought 
to  recover  damages  for  injury  done  by  tlic  alledged  improper  opening 
of  a  public  road  tliroiigli  his  farm.     The  defendant  was  a  road  com- 
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missioner,  elected  by  the  people  in  November  1834,  agreeably  to 
law,  and  now  pleaded  two  pleas  to  the  action,  to  wit:  1st,  not  guilty; 
2d,  a  special  justification;  upon  which  issues  were  joined.  On  the 
trial  before  the  jury  many  witnesses  were  examined,  and  it  appeared 
in  evidence  that  before  the  commencement  of  this  suit,  the  defendant 
did,  in  the  year  1836,  as  road  commissioner  of  Christiana  hundred, 
direct  and  order  the  overseer  for  that  hundred  with  laborers,  to  open 
a  public  road  through  the  plaintiff's  farm,  in  consequence  of  which 
the  plaintiff's  close,  as  stated  in  the  declaration,  was  entered,  his 
crops  w,ere  exposed  by  the  removal  of  his  fences,  and  he  was  de- 
prived of  a  part  of  his  land,  which  thus  became  occupied  as  a  Jiigh- 
way.  The  defendant  relied  on  his  plea  of  justification,  and  gave  in 
evidence  to  support  it  his  election  to  the  olhce  of  road  commissioner 
as  aforesaid,  and  his  continuance  in  that  ofTice  until  at  and  after  the 
time  of  the  alledged  trespasses  mentioned  in  the  declaration;  the  pro- 
ceedings and  order  of  the  Court  of  General  Sessions  of  the  Peace  for 
the  county  of  New  Castle,  for  laying  out  a  public  road  through  a 
part  of  Christiana  hundred,  at  May  term  1830;  the  return  of  the  five 
freeholders  appointed  by  that  court  to  lay  out  said  road,  describing 
it  by  courses  and  distances,  assessing  the  damages  of  the  landholders, 
and  awarding  to  the  plaintiff,  among  others,  full  damages  in  satisfac- 
tion for  the  injury  done  him  thereby;  the  confirmation  of  the  road  as 
laid  out  by  the  freeholders  at  December  term  1830,  and  the  approval 
of  the  road  by  the  I^evy  Court  of  New  Castle  county  in  January 
1831;  by  all  which  it  was  manifest  that  the  said  road  so  located  by 
the  free  holders  became,  under  the  act  of  the  legislature,  (Digest  Del. 
Laws,  470,)  established  "as  a  public  road  or  common  highway." 
The  defendant  then  showed,  that  after  he  became  the  road  commis- 
sioner of  the  hundred  of  Christiana,  in  which  this  highway  was  so 
laid  out  and  established,  he  proceeded  as  ordered  by  law  to  open  the 
same  —  that  the  former  road  commissioners  had  made  ineffectual  at- 
tempts to  open  and  locate  it,  and  having  intentionally  deviated  from 
the  courses  and  distances  of  the  road  as  established,  heavy  damages 
had  been  awarded  against  them  to  the  present  plaintiff,  by  the  ver- 
dict of  a  jury  for  opening  a  road  not  authorized  by  the  order  of 
court,  (1  Harr.  Rep.  145;)  that  by  reason  of  the  delay  thus  occa- 
sioned in  properly  opening  the  road,  it  had  remained  closed  ^about 
five  years  after  the  establishment  of  it  by  law  as  a  public  highway, 
and  that  the  landmarks  and  boundaries  set  up  by  the  freeholders  had 
in  the  mean  time  disappeared,  so  that  at  the  time  it  became  his  duty 
by  law  to  open  the  road,  (for  the  omission  of  which  the  statute  made 
him  liable  to  indictment  and  fine.)  there  were  no  other  means  of  as- 
certaining the  location  of  it  but  the  course?  and  distances  returned 
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by  the  freeholders  in  1830,  at  the  time  of  laying  out  the  road  by 
order  of  court;  that  being  fully  aware  of  the  difficulty  of  opening 
this  road  to  the  satisfaction  of  all  parties  interested,  he  did,  in  May 
1835,  employ  Enoch  Lewis,  the  surveyor  of  the  city  of  Philadelphia, 
to  run  the  lines  of  said  road,  and  ascertain  the  route  through  which 
it  had  been  laid  out,  with  instructions  to  the  surveyor  to  run  according 
to  the  record;  that  said  surveyor  having  run  the  lines  and  made  a 
plot  of  the  location,  the  work  was  by  the  defendant  submitted  to 
legal  counsel  for  advice;  and  that,  out  of  caution,  by  that  advice,  the 
said  Enoch  Lewis  was  further  employed  and  instructed  to  survey 
and  locate  said  road  a  second  time,  agreeably  to  the  record  of  the 
road  as  laid  out  by  order  of  court;  that  such  second  survey  was  made 
by  the  said  surveyor  in  October  1835,  and  that  in  accordance  witli 
that  survey  the  said  Eichardson,  as  road  commii^sioner,  did  proceed 
to  cause  to  be  opened  and  made  the  public  road,  which  held  its 
course  through  a  part  of  the  plaintiff's  farm.  It  appeared  on  the 
evidence  that  Lewis  the  surveyor  was  a  man  oi'  skill  in  the  science 
of  surveying,  and  of  undoubted  integrity  in  the  discharge  of  his  office. 
Miich  evidence  was  given  to  show  that  by  the  influence  of  general 
and  local  attraction  of  the  needle,  arising  from  the  change  of  the  fer- 
ruginous matter  on  the  route  of  the  road  as  laid  out,  it  was  exceed- 
ingly difficult  if  not  absolutely  impossible  for  different  surveyors  witli 
different  instruments  to  locate  the  route  of  the  road  described  on  the 
return  of  the  freeholders,  in  the  absence  of  the  landmarks  mentioned 
by  them,  (which  had  disappeared  during  the  five  years,)  precisely 
on  the  same  place  by  surveys  made  at  different  times:  so  that  be- 
tween the  locations  of  the  different  surveyors  examined  by  tlie  re- 
spective parties  there  was  a  variation  wliich  appeared  to  be  unavoid- 
able, although  the  greatest  care  was  taken  by  each  of  the  surveyor- 
in  running  tlie  courses  and  distances,  with  a  view  to  ascertain  tin- 
])recise  route  of  the  road  according  to  the  order  of  court.  Tlie  re- 
sult of  these  surveys  was,  that  two  surveyors  having  made  a  ditTereni 
allowance  for  the  influence  of  the  local  attraction  from  tluit  made 
by  Lewis,  had  somewhat  varied  from  his  route  on  one  of  the  ten 
courses  and  distances;  and  the  plaintiff's  counsel  urged  before  the 
jury,  that  the  road  commissioner  was,  by  the  weight  of  evidence  in 
the  cause,  a  trespasser  in  so  far  as  Lewis'  survey  varied  from  the 
two  other  surveys,  which  were  made  both  at  the  same  time,  thougli 
at  a  different  time  from  tliat  of  Lewis'  survey. 

'J'he  case  was  argued  at  great  length  before  the  jury  by  EicJiarrl 
II.  Bayard  and  James  A.  Bayard  for  the  })laintiff,  and  by  Ilamilion 
and  James  Rogers  for  the  defendant. 
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The  Court  charged  the  jury  in  substance  as  follows,  to  wit : 

1.  That  a  road  commissioner  opening  a  road  under  an  order  of 
court,  which  describes  the  course  and  distance  only,  is  bound  to 
follow  the  course  and  distance  as  ascertained  by  the  compass  and 
chain,  with  proper  allowances  for  the  variation  of  the  needle,  whe- 
ther arising  from  local  or  general  attraction. 

2.  But  as  the  road  commissioner  is  nDt  presumed  to  be  a  surveyor, 
and  is  indictable  if  he  does  not  open  the  road,  he  is  not  only  autho- 
rized but  it  is  his  duty,  in  the  absence  of  the  landmarks  set  up  by 
the  freeholders,  to  employ  a  skilful  surveyor  to  ascertain  the  route 
according  to  the  courses  and  distances  on  the  record,  preparatory 
to  opening  the  road.  In  the  choice  of  this  surveyor  he  is  bound  to 
exercise  his  best  skill  and  judgment,  and  if  he  intentionally,  or  by 
carelessness  or  negligence,  select  an  incompetent  surveyor,  who  de- 
viates from  the  courses  and  distances  on  the  record,  he  is  liable  in 
damages  to  the  party  aggrieved  by  opening  the  road  agreeably  to 
the  survey. 

3.  But  where  it  appears  that  the  road  commissioner  has  in  every 
particular  acted  according  to  the  best  of  his  skill  and  judgment, 
honestly  and  carefully  endeavoring  to  open  the  road  according  to 
the  courses  and  distances  in  the  order  of  court,  and  for  this  purpose 
has  selected  a  surveyor  of  acknowledged  reputation  for  integrity, 
skill  and  competency,  giving  him  instructions  to  run  the  road  accu- 
rately according  to  the  order,  then  such  road  commissioner  is  not 
liable  in  an  action  of  trespass  for  a  mistake  made  by  such  surveyor, 
unless  he  was  aware  of  its  existence  before  opening  the  road.  In 
such  a  case  his  opening  the  road  agreeably  to  the  survey,  is  a  good 
justification  for  him  in  this  action.  For  every  intentional,  careless 
or  negligent  deviation  from  the  order  of  court,  the  commissioner  is 
responsible  to  the  party  aggrieved  by  the  wrong. 

Under  this  charge  from  the  court,  the  jury  found  a  verdict  for  the 
defendant. 

A  rule  to  show  cause  why  a  new  trial  should  not  be  granted, 
having  been  applied  for  by  J.  A.  Bayard,  of  counsel  for  the  defendant, 
was  granted  by  the  court.;  and,  after  hearing  the  argument  of  the 
rule,  the  chief  justice  delivered  the  following  opinion  of  the  court. 

J.  M.  Clayton,  Chief  Justice. —  The  act  of  assembly  of  the  28th  of 
January,  1823,  (Digest,  477.)  imposes  a  fine  on  every  road  commis- 
sioner who  shall  neglect  or  refuse  to  take  upon  him  the  duties  en- 
joined upon  him  by  law.  The  eighth  section  of  that  act  fixes  his 
compensation  for  every  day's  attendance  in  the  discharge  of  his  du- 
ties at  the  sum  of  one  dollar  and  twenty-five  cents,  and  no  more;  a 
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compensation  which,  as  it  scarcely  exceeds  that  of  a  day-laborer, 
cannot  have  been  intended  as  a  remuneration  for  any  extraordinary 
responsibilities.  Many  and  important  duties,  however,  are  devolved 
on  this  officer;  and  among  other  things  it  is  provided  by  the  seventh 
section  of  the  act  of  the  10th  of  February,  1839,  {Digest,  471,)  that 
if  he  shall  refuse  or  neglect  beyond  a  reasonable  time  to  open  and 
make  any  new  public  road  or  common  highway  duly  laid  out  and 
approved  within  the  limits  of  the  hundred  of  which  he  is  commis- 
sioner, he  shall  be  liable  to  indictment  and  fine  as  for  a  misdemeanor. 
It  is  to  be  noted,  too,  that  the  law  no  where  provides  any  indemnity 
by  the  public  to,  the  officer  for  any  error  or  mistake,  or  any  thing 
whatever,  which  may  be  done  or  committed  by  him  or  any  of  hits 
agents  in  the  execution  of  his  official  duties.  His  oath  of  office, 
which  seems  to  circumscribe  the  range  of  his  responsibilities,  is 
simply  that  he  "  will  to  the  best  of  his  skill  and  judgment,  execute  the 
duties  of  commissioner  of  roads  according  to  the  directions  and  mean- 
ing of  the  acts  of  assembly/' 

The  first  question  to  be  considered  is,  whether  this  officer  acted 
within  the  scope  of  his  legal  authority  in  the  employment  of  a  sur- 
veyor to  run  the  courses  and  distances  marked  out  in  the  order  of 
court,  with  a  view  to  enable  him  to  ascertain  the  route  of  the  road 
as  established  by  law;  and  on  this  question  it  is  impossible  to  enter- 
tain a  doubt.  For  there  is  no  treatise;  there  is  no  adjudged  case  re- 
lating to  the  subject,  which  does  not  lay  down  the  principle  that  an 
officer  upon  whom  a  legal  duty  is  enjoined,  has  a  right  to  avail  him- 
self of  all  the  means  which  are  necessary  and  proper  to  enable  him 
to  execute  that  duty.  Here  the  landmarks  set  up  by  the  freeholders 
to  indicate  the  route  of  this  road  had  disappeared  long  before  his 
election  to  this  office;  and,  in  their  absence,  there  was  no  possible 
mode  of  ascertaining  the  route  of  the  road  which  it  was  his  duty  to 
open,  but  that  of  seeking  the  assistance  of  a  skilful  surveyor.  The 
courses  and  distances  on  the  record  merely  describing  an  air  line, 
in  the  absence  of  boundaries  for  him  to  go  by,  were  a  sealed  book 
which  no  man  could  interpret  or  make  legible  to  him,  but  a  compe- 
tent surveyor.  It  was  not  only  his  right  but  his  duty  to  employ  such 
a  surveyor,  and  had  he  opened  the  road  without  resorting  to  means 
of  information  so  palpably  necessary  and  proper,  we  should,  under 
the  circumstances  of  this  case,  have  held  him  justly  responsible  for 
the  slightest  deviation  from  the  route;  for  he  who  acts  in  the  dis- 
charge of  a  public  office  without  the  means  necessary  and  proper 
for  the  performance  of  his  duty  when  so  easily  within  his  reach,  acts 
at  his  peril.  But  it  cannot  be  contended,  that  because  the  surveyor 
is  not  sworn  to  run  the  courses  and  distances  with  fidelity,  and  no 
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positive  statute  has  in  terms  provided  for  his  appointinent,  therefore 
the  road  commissioner  had  no  right  to  open  the  road  agreeably  to 
the  survey.  With  just  as  much  propriety  and  fairness  might  it  be 
urged,  that  in  the  constantly  occurring  case  where  a  legislative  act 
has  empowered  a  commissioner  of  public  buildings  to  build  a  court 
house,  a  jail,  or  any  other  public  edifice,  such  commissioner  has  no 
right  to  employ  an  architect  to  plan,  or  a  carpenter  or  mason  to 
erect  the  structure,  simply  because  these  necessary  agents  are  not 
acting  under  oath,  nor  mentioned  in  the  statute.  In  these  and  all 
similar  cases  of  public  trusts  which  are  executed  every  where 
throughout  our  country,  often  for  a  nominal  consideration,  or  with- 
out any  substantia]  compensation,  a  doctrine  holding  the  public  com- 
missioner or  trustee  who  acts  without  any  view  to  profit,  or  to  his 
own  individual  benefit,  and  the  sole  object  of  whose  commission  is 
the  benefit  of  the  public,  to  be  responsible  for  the  performance  of  the 
duty  without  affording  him  the  instruments  to  execute  it,  would  in- 
variably defeat  the  very  objects  of  the  legislature.  It  would  be  not 
less  absurd  than  a  law  enjoining  it  upon  a  carpenter  to  build  a  house 
and  denying  him  the  use  of  a  saw  or  jack  plane. 

But  there  is  another  question,  on  account  of  which  we  are  glad 
that  this  application  for  a  new  trial  has  been  made,  inasmuch  as  it 
furnishes  us  with  an  opportunity  .of  reviewing  the  cases  on  a  most 
important  subject.  It  has  been  strenuously  insisted,  in  the  course  of 
the  argument,  that  the  road  commissioner  is  responsible  for  any  and 
every  mistake  of  the  surveyor,  however  accidentally  or  unavoidably 
made,  even  although  the  road  commissioner  was  not  aware  of  the 
mistake  at  the  time  of  opening  the  road ;  in  other  words,  it  is  con- 
tended that  the  road  commissioner,  liable  as  he  was  to  indictment  for 
not  opening  the  road;  and  giving,  as  he  did,  careful  instructions  to  a 
faithful  and  competent  surveyor  by  him  appointed,  to  run  the  road 
agreeably  to  the  order  of  court,  is  nevertheless  so  far  an  insurer 
against  the  mere  mistake  of  his  necessary  agent,  that  for  laying  out 
the  road  agreeably  to  the  survey  he  is  liable  in  an  action  of  trespass 
to  every  land-holder  upon  whose  land  any  deviation  from  the  order 
so  occasioned  may  exist.  It  was  contended,  in  the  argument  of  this 
motion  for  a  new  trial,  that  on  principle  a  public  commissioner  or 
trustee  is  liable  for  every  involuntary  trespass  by  him  thus  committed, 
notwithstanding  all  the  precaution,  care  and  diligence,  which  he  may 
have  used  to  perform  his  duty  faithfully  according  to  the  law.  If 
such  a  principle  as  this  does  exist  we  are  bound  to  declare  it,  how- 
ever disreputable  it  may  be  to  the  jurisprudence  of  the  country;  but 
a  critical  examination  of  the  authorities  has  fully  satisfied  us  that 
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there  is  not  a  single  adjudged  case  to  support  it;  and  nothing  short 
of  legislative  power  can  introduce  it  into  our  code  of  law. 

There  is  a  manifest  distinction  between  the  liability  of  private  in- 
dividuals and  of  public  oflBcers.  There  is  also  a  plain  distinction 
between  the  liability  of  public  oflBcers  acting  for  their  own  advan- 
tage, at  their  own  peril  in  the  discharge  of  an  oflfice,  and  that  of  pub- 
lic oflBcers  acting  foi  the  benefit  of  the  public  without  the  hope  of 
profit  to  themselves  as  individuals.  There  is  also  a  distinction  be- 
tween the  liability  of  a  public  oflBcer  who  is  entitled  to  indemnity 
from  those  who  employ  him,  and  that  of  another  public  oflficer  who 
is  compelled  by  law  to  perform  an  act,  for  whom  no  indemnity 
whatever  is  provided,  and  who,  in  the  absence  of  all  other  statutory 
definition,  extension,  or  limitation  of  his  liability,  is  simply  enjoined 
before  entering  on  the  duties  of  his  oflfice,  to  take  an  oath  to  dis- 
charge his  duties  to  the  best  of  his  skill  and  judgment  according  to 
law. 

It  seemed  to  be  taken  for  granted  in  the  progress  of  the  argument, 
that  there  is  something  in  the  particiilar  nature  of  this  action  of  tres- 
pass which  must  render  a  man  always  answerable  for  involuntary 
wrong ;  yet  this  does  not  hold  even  in  the  case  of  a  private  individual, 
though  the  loose  language  of  many  elementary  writers  goes  far  to 
support  the  position.  It  is  indeed  laid  down  generally  in  the  books 
that  in  the  case  of  a  battery,  an  actual  intention  to  injure  is  not  es- 
sential to  the  action,  and  the  defendant  is  responsible  in  damages  for 
any  immediate  injury  to  the  person  of  another  although  the  injury 
was  not  wilful.  Weaver  vs.  Ward,  Hohart,  134 ;  Underwood  vs.  Hew- 
son,  1  Strange,  596 ;  2  Salkeld,  637 ;  1  Ld.  Raymond,  38 ;  4  Modern, 
405 ;  and  Scot  vs.  Shepherd,  3  Wilson,  403.  Yet  it  seems,  as  Starkie 
has  well  remarked  when  referring  to  these  authorities,  that  some  de- 
gree of  negligence  or  inattention  is  even  in  this  case  essential,  and 
that  it  is  a  good  defence  to  this  action  to  show  that  the  accident  was 
inevitable.  3  Starkie's  Evidence,  1458.  In  the  case  of  Beckwith  vs 
Shordike,  4  Burrow,  2092,  it  was  held  that  "  a  merely  accidental 
involuntary  trespass  may  be  justified,  but  a  voluntary  one  cannot." 
And  Millen  vs.  Fandrye,  Popham's  Rep.  161,  was  cited  by  the  court. 
But  this  is  neither  an  action  for  an  assault  and  battery,  where  respect 
for  a  man's  person  has  carried  the  law  to  the  utmost  strictness  for 
its  protection ;  nor  is  this  an  action  of  trespass  for  an  injury  done  to 
property  by  a  private  individual  acting  without  the  injunction  of  law, 
and  of  his  own  motion  or  for  his  own  advantage.  It  is  the  case  of 
a  public  oflBcer  acting  for  the  public  good  under  a  penalty  for  non- 
performance, and  for  a  compensation  which  at  best  can  be  considered 
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as  little  more  than  nominal;  entitled  to  no  indemnity  from  any  quar- 
ter for  the  consequences  of  involuntary  error;  and  enjoined  by  the 
statute,  which  creates  his  ofl&ce  and  circumscribes  the  duties  of  it,  to 
discharge  those  duties  according  to  the  law  only  "  to  the  best  of  his 
skill  and  judgment.'' 

In  the  case  of  Badkin  vs.  Powell  et  al.  Cowp,  476,  where  it  was 
held  that  trespass  vi  et  armis  does  not  lie  against  a  pound-keeper 
merely  for  receiving  a  distress,  though  the  original  taking  be  tortious, 
Lord  Mansfield  said  "  the  pound-keeper  is  bound  to  take  and  keep 
whatever  is  brought  to  him:  he  takes  the  cattle,  as  he  is  obliged  to 
do,  at  the  peril  of  the  person  who  brings  them.  It  would  be  terri- 
ble," says  he,  "  if  a  pound-keeper  were  liable  to  an  action  for  re- 
fusing to  take  cattle  in,  and  were  also  liable  in  another  action  for 
not  letting  them  go ; "  and  Aston,  justice,  on  the  same  occasion  says, 
that  in  1  T.  Jones,  214,  "  there  is  a  very  sensible  case,  which  deter- 
mines, that  if  an  officer  do  not  intermeddle,  but  only  does  what  be- 
longs to  his  office,  he  shall  not  be  liable  for  any  precedent  tortious 
act  of  which  he  could  know  nothing."  In  the  case  before  us  we  held 
at  the  trial,  and  we  now  reaffirm  the  principle,  that  if  this  road  com- 
missioner had  intermeddled  with  the  survey  himself,  or  had  ordered 
it  to  be  run  to  suit  his  own  whim,  or  had  opened  this  road  without 
the  use  of  every  usual  and  necessary  precaution  to  prevent  error,  he 
would  have  been  liable  for  any  deviation  from  the  route.  But  in 
fact  he  did  use  every  precaution  which  it  was  in  his  power  to  use, 
to  prevent  error;  he  did  not  intermeddle  with  the  surveyor  after  he 
had  desired  him  to  do  his  duty;  and  we  unhesitatingly  directed  the 
jury  that  under  these  circumstances,  if  they  believed  that  he  opened 
the  road  according  to  the  best  lights  he  could  obtain  without  being 
aware  of  any  mistake,  he  was  not  liable  on  the  issues  joined  in  this 
action:  for  if  there  were  any  error,  it  arose  while  he  was  acting 
strictly  within  the  scope  of  his  authority;  it  was  within  the  pale  of 
his  duty  to  employ  a  surveyor,  and  to  run  the  road  agreeably  to  the 
survey.  The  surveyor  was  competent  and  faithful;  the  instructions 
to  him  were  to  run  the  courses  and  distances  carefully  according  to 
the  order,  and  it  is  hardly  going  too  far  to  say  that,  if  there  was  a 
mistake  in  this  case,  the  trespass  of  the  road  commissioner  was  not 
only  involuntary,  but  absolutely  unavoidable  by  him.  In  the  case  of 
Detvei/  vs.  White  et  al.,  1  Moody  &  MalJcin,  56,  where  a  stack  of 
chimneys  belonging  to  a  house  close  to  a  highway,  which,  by  reason 
of  a  former  fire,  was  in  immediate  danger  of  falling  on  the  highway, 
and  was  thrown  down  by  some  firemen  belonging  to  the  British 
fire  office,  it  was  held  by  Best,  chief  justice,  in  analogy  to  the  doc- 
trine of  nuisances,  that  they  were  justified  in  so  doing,  and  were  not 
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answerable  in  an  action  of  trespass  quare  clausum  f regit  for  damages- 
unavoidably  done  to  an  adjoining  house  of  the  plaintiff,  by  forcing 
and  throwing  the  stack  of  chimneys  on  its  roof.  These  firemen 
were  acting  in  this  business  for  the  benefit  of  the  pvhlic,  and  the  chief 
justice  did  not  hesitate  to  declare  that,  as  it  was  their  right  and  their 
duty  to  do  the  act  thus  done,  they  were  not  answerable  in  that  action. 

But  in  Pratt  vs.  Hellman  et  al,  6  Bowling  &  Ryland,  360,  (a  mere 
note  of  which  was  cited  and  relied  on  by  the  plaintiff's  counsel,) 
which  was  an  action  of  trespass,  for  erecting  a  wall  on  the  roof  of 
the  plaintiff's  house,  it  appeared  that  the  wall  was  erected  by  virtue 
of  the  42d  section  of  the  building  act  (14  Oeo.  3,  c.  78,)  but  was  not 
erected  conformably  to  the  act:  and  this  being  the  case  of  a  private 
individtial,  acting  for  his  own  benefit  and  at  his  peril,  Abbott, 
chief  justice,  said  that  "  if  professing  to  pursue  the  authority  given 
by  the  act,  he  does  not  conform  to  the  course  which  the  statute  has 
required  of  him,  he  will  not  be  entitled  to  complete  protection,  but 
wiU  be  liable  to  answer  to  his  neighbor  for  the  damage  he  may  have 
done."  In  this  case,  the  court  refused  to  sustain  the  action,  because 
it  was  not  brought  within  three  months,  the  time  limited  by  the  100th 
section  of  the  building  act.  The  dictum  of  the  chief  justice,  howe- 
ver, though  not  the  point  decided,  was  entirely  in  accordance  with  the 
settled  principle  of  distinction  between  private  individuals  and  public 
officers  or  trustees. 

In  the  case  of  Seaman  vs.  Patten,  2  Oaine's  New  York  Term  Rep's. 
312,  317,  the  opinion  of  the  supreme  court  of  New  York,  delivered 
by  Livingston  justice,  was  "  that  an  officer,  acting  under  a  commis- 
sion from  government,  who  is  enjoined  by  law  to  the  performance  of 
certain  things,  if  in  his  judgment  or  opinion,  the  requisites  therein 
mentioned  have  been  complied  with,  and  inhibited,  under  the  like 
exercise  of  his  own  discretion,  from  doing  other  things;  who  is  sworn 
to  discharge  these  duties  to  the  best  of  his  ability;  and  exposed  also 
to  penalties,  as  well  for  negligence,  as  for  acting  where  he  ought  not, 
is  not  answerable  to  a  party,  who  may  conceive  himself  aggrieved 
for  an  omission  arising  from  mistake  or  mere  want  of  skill,  if  there 
be  no  bad  faith,  corruption,  malice,  or  some  misbehavior,  or  abuse 
of  power."  In  the  case  before  us,  ingenuity  cannot  torture  the  lan- 
guage of  the  oath  of  the  road  commissioner  as  binding  him  to  dis- 
charge any  legal  duty  contrary  to  the  best  of  his  own  skill  and  judg- 
ment. The  case  supposes  that  he  has  acted  according  to  the  best  of 
his  skill  and  judgment,  and  has  opened  the  road  precisely  where  he 
did  honestly  believe  it  was  established  by  law.  If  he  had  not  done 
this,  but  had  opened  the  road  according  to  surveys  in  which  he  had 
no  confidence,  he  would  have  violated  his  solemn  oath,  no  matter  how 
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accurately  those  surveys  might  now  prove  to  be.  Then  the  question 
arises,  is  he  guilty  of  a  trespass,  because  he  did  not  violate  his  oath? 
Suppose  the  fact  to  have  been,  that  the  true  line  of  the  road  was  dif- 
ferent from  that  opened,  arising  out  of  a  mistake  of  Enoch  Lewis,  in 
his  allowance  for  magnetic  attraction;  still  as  the  road  commission- 
er believed  (and  he  had  good  reason  for  believing)  that  Lewis  was 
the  most  scientific  and  skilful  surveyor  that  ran  the  route,  had  he 
opened  the  road  on  the  line  contended  for  by  the  plaintiff,  contrary 
to  his  best  skill  and  judgment,  how  could  he  possibly  have  justified 
his  disregard  of  the  oath  ?  Did  the  legislature  require  of  him  to  open 
this  road  otherwise  than  to  the  best  of  his  skill  and  judgment?  nay, 
have  they  not  commanded  and  compelled  him  to  open  it  in  no  other 
manner?  It  is  clear  to  us,  and  we  think  it  beyond  controversy,  that 
could  the  road  now  by  him  opened,  be  shown  by  the  testimony  of  a 
hundred  surveyors,  to  have  deviated  on  the  disputed  line  from  the 
courses  and  distances  on  the  return  of  the  freeholders,  yet  the  true  le- 
gal road  is  the  road  opened  hy  the  commissioner,  to  the  test  of  his  skill 
and  judgment  according  to  law.  We  intimated  at  the  time  of  the 
trial,  that  this  question  might  hereafter  arise;  and  now  having  ma- 
turely considered  the  subject,  we  declare  our  conviction,  that  if  the 
commissioner  did,  as  the  jury  has  found  he  did,  open  this  road  ac- 
cording to  the  best  of  his  skill  and  judgment,  then  the  road  thus  open- 
ed was,  and  remains  at  this  time,  the  lawful  road ;  and  upon  the  trial 
of  an  indictment  against  any  man  for  obstructing  that  road,  it  would 
be  no  defence  to  show  that  the  road  was  erroneously  opened,  unless 
it  be  also  shown  that  the  road  commissioners  did  not  open  it  accord- 
ing to  the  best  of  their  skill  and  judgment ;  for  the  whole  law  of  the 
legislature  when  taken  together,  reads  substantially  thus —  the  road 
commissioners  shall  open  the  road,  and  they  shall  to  the  best  of  their 
sJcill  and  judgment,  execute  this  as  well  as  every  other  duty  enjoined 
on  them  according  to  the  law.  In  the  case  of  Seaman  vs.  Patten,  al- 
ready cited,  where  the  court  held  the  officer  not  answerable  unless 
''  bad  faith,  corruption,  malice,  or  some  misbehavior  or  abuse  of  pow- 
er "  could  be  shown,  the  oath  of  the  officer  was  "  that  he  would  faith- 
fully and  impartially,  according  to  the  best  of  his  ability,  perform  his 
duty,  without  any  wilful  omission,  neglect  or  delay  whatever."  The 
oath  of  the  searchers  authorized  to  seize  leather,  in  the  case  of  Warne 
vs.  Varley,  et  al,  6  Durnford  &  East,  443,  was  "  to  do  their  office  truly," 
as  appears  not  only  from  the  report  of  the  case,  but  also  from  the 
stat.  2  James  1,  c.  22,  which  we  have  examined.  In  such  a  case  as 
that,  and  all  others  where  the  officer  is  sworn  "  to  execute  his  du- 
ties "  generally ;  or  "  to  perform  them  with  fidelity ; "  or  "  well  and 
truly  to  do  his  duties ; "  no  discretion  is  conferred  upon  the  officer  by 
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the  oath,  and  he  is  not  justified  by  it  in  exercising  his  own  skill  and 
judgment,  and  relying  upon  that  alone;  but  we  have  not  found,  after 
careful  research,  that  any  judge  has  ever  yet  decided,  that  where  by 
law  an  officer  was  bound  under  oath  to  exercise  his  own  skill  and 
judgment,  he  was  liable  in  an  action  of  trespass  for  honestly  doing 
so. 

In  the  case  of  Seaman  vs.  Paticn,  Livingston  justice  is  reported  to 
have  reflected  strongly  on  the  course  of  legal  decisions  touching  this 
subject.  Those  precedents  which  he  designates  as  revolting,  con- 
tain nothing  revolting  in  their  character  for  justice,  which  we  can 
discover.  That  rule  against  the  operation  of  which,  he  says  modern 
legislators,  unless  from  over-sight,  generally  take  care  to  guard,  is  a 
rule  as  we  understand  it,  which  no  wise  legislator  ever  did  or  ever 
will  repeal,  unless  in  those  cases  where  public  policy  shall  induce  a 
change  of  the  common  rules  of  justice.  It  is  possible,  however,  that 
we  may  differ  from  the  learned  judge  in  our  understanding  of  what 
that  rule  is  which  he  condemns,  and  what  those  precedents  are  which 
he  considers  as  revolting.  The  case  of  Warn  vs.  Varley,  which  he 
adverts  to,  though  not  fully  reported  in  every  particular,  in  Term  Re- 
ports, was  well  decided  by  the  court,  and  when  the  facts  of  the  case 
are  properly  understood,  we  apprehend  the  propriety  and  justice  of 
the  determination  will  stand  unquestioned.  In  this  case  it  was  de- 
cided, that  searchers  of  leather,  under  Stat.  James  1,  c.  22,  were  au- 
thorized to  seize  leather  insufficiently  dried,  in  order  to  carry  it  be- 
fore other  officers  called  triers;  but  that  they  could  not  seize  any 
leather  which  was  sufficiently  dried,  though  in  their  judgment  it  were 
not  so;  and  that  if  they  did,  they  were  liable  to  an  action  of  trespass. 
This  case  was  relied  upon  in  the  argument  of  this  cause,  to  show  that 
the  road  commissioner  was  liable  in  this  action,  though  the  principle 
which  governs  the  two  cases  is,  totally  different.  The  first  point  of 
distinction  between  the  two  cases  is,  that  by  the  4Gth  section  of  the 
Stat,  of  2  James  1  c.  22,  it  is  provided  that  "  all  leather  which  shall 
be  seized  by  virtue  of  this  act,  and  shall  be  found  by  the  triers  to  be 
appointed  as  is  aforesaid,  or  by  the  masters  and  wardens  of  the  seve- 
ral companies  aforesaid,  to  be  insufficient,  shall  be  forfeited  and  dis- 
tributed as  hereafter  followeth:  that  is  to  say,  such  leather  or  stuff 
so  seized  within  the  city  of  London,  or  within  three  miles  compass  of 
the  same,  to  be  brought  to  Guild-hall  in  London,  there  to  be  prized 
by  indifferent  persons,  and  the  value  thereof  to  be  divided  into  three 
parts,  whereof  one  part  to  he  to  the  first  seizor  and  seizors  of  the  said 
unlawful  stuff,  and  another  part  to  the  use  of  the  chamber  of  Lon- 
don, and  the  other  part  to  be  distributed  to  the  poor  folks,  as  well 
being  within  the  new  hospital  of  St.  Bartholomew's  in  London,  as  to 
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such  poor  householders  as  shall  be  inhabiting  within  the  city  of  Lon- 
don or  the  circuit  aforesaid,  at  the  discretion  of  such  persons  as  the 
mayor  of  the  said  city  and  four  aldermen  of  the  same  for  the  time 
being,  shall  appoint  for  the  same."  (See  3  vol.  English  statutes  at 
large  25,  edition  of  1763.)  The  case  of  Warne  vs.  Varley,  did  not, 
therefore,  differ  in  principle  from  Leglise  vs.  Champaiite,  2  Strange 
820;  nor  from  that  general  class  of  cases  in  which  custom-house  and 
excise  officers,  entitled  to  a  share  of  the  forfeiture,  and,  therefore,  act- 
ing at  their  peril  for  their  own  benefit,  were  held  by  the  common  law 
answerable  to  the  party  injured  in  an  action  if  they  made  a  wrong 
seizure,  though  there  was  a  probable  ground  of  seizure.  The  law 
whieli  held  private  individuals  answerable  wiien  acting  for  their 
own  benefit  applied  equally  to  these  officers  when  acting  for  their 
benefit;  and  such  continued  to  be  the  law  until  the  statutes  19 
George,  2  c.  34,  sec.  16,  and  23  George,  3  c.  70,  sec.  29.  The  same 
law  applied  equally  to  the  revenue  officers  of  this  country,  who  were 
entitled  to  a  portion  of  the  forfeiture,  for  a  violation  of  the  revenue 
laws,  but  an  act  of  congress,  founded  like  the  English  acts  on  mere 
principles  of  state  policy,  has  also  provided  them  with  the  means  of 
protection  in  the  certificate  of  a  court  in  case  there  be  probable  cause 
of  seizure;  and  we  take  the  principle  to  be  universal  that  he  who  seizes 
either  property  or  person  in  the  name  of  the  public,  and  is  entitled 
to  a  forfeiture  by  virtue  of  the  seizure,  acts  at  his  own  peril  unless 
he  is  protected  by  legislative  enactment.  The  second  point  of  dis- 
tinction between  the  case  before  us  and  the  case  of  Warne  vs.  Varley, 
will  be  found  in  the  31st  section  of  the  statute  2  James,  1  c.  22,  which 
provides  that  the  searchers  of  leather,  who  were  the  defendants  in 
the  last  mentioned  case,  "  shall  be  sworn  before  the  said  mayor  and 
aldermen,  to  do  their  office  truly."  (3  vol.  statutes  at  large,  edition 
of  1763,  page  22.)  This  shows  that  the  counsel  for  the  defendant,  in 
that  case,  was  entirely  wrong  in  his  reply  in  matter  of  fact,  when  he 
urged  upon  the  court  "  that  it  was  a  matter  of  skill  and  experience 
on  which  the  defendants  acted,  and  that  they  were  sworn  to  act  ac- 
cording to  the  best  of  their  own  judgment."  Indeed,  the  reporter's 
own  statement  of  the  case  shows  that  the  oath  of  the  searchers  was 
absolutely  to  execute  their  office  truly."  The  court,  therefore,  w^ell 
said  that  the  legislature,  not  having  given  the  defendants  any  protec- 
tion, having  only  authorized  them  to  seize  goods  of  a  certain  de- 
nomination, which  were  not  seized,  they  were  liable.  Grose,  justice, 
said.  "  we  cannot  substitute  ourselves  in  the  room  of  the  legislature 
and  give  a  protection  to  these  officers  which  the  act  of  parliament 
has  not  given."  Latvrence,  justice,  said,  "  in  this  case  the  defendants 
were  not  acting  as  judges;  they  had  seized  the  leather  in  order  to 
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carry  it  before  other  persons,  the  triers,  who  were  to  act  as  judges." 
Now,  suppose  that  in  this  case  an  action  had  been  brought  against 
the  triers  (who,  under  the  33d  section  of  this  statute  of  2  James,  were 
sworn  "  to  inquire  straightly  examine  and  try  whether  the  leather 
seized  was  sufficiently  dried,")  for  improperly  condemning  the  leather, 
and  that  it  had  clearly  appeared  on  the  evidence  that  the  triers  were 
mistaken  in  their  decision;  in  the  absence  of  malice  or  negligence, 
would  any  one  contend  that  the  triers  were  liable  to  the  action? 
Surely  not;  and  Avhy  not?  The  answer  is,  because  the  act  of  par- 
liament compelling  them  to  swear,  to  inquire,  examine  and  try,  re- 
quires of  them  the  exercise  of  their  best  skill  and  judgment  in  doing  so, 
and  therefore  the  act  of  parliament  by  necessary  implication  protects 
them  for  obedience  to  its  command.  Such  obedience  would  be  a 
complete  justification  for  them  in  any  action  which  could  be  brought 
against  them  for  an  alleged  improper  discharge  of  a  duty  enjoined 
upon  them  by  that  statute.  The  last  point  of  difference  between  the 
case  before  us  and  the  case  of  Warne  vs.  Varley,  to  which  we  shall 
advert,  is  in  the  form  of  the  plea  of  justification.  In  the  latter  case 
the  plea  was,  that  the  leather  was  not  well  dried  in  the  judgment  of 
the  defendants  according  to  the  act  of  parliament.  The  plaintiff  re- 
plied that  the  leather  was  well  dried,  and  that  the  triers  found  so. 
The  question  arose  upon  a  general  demurrer  to  this  replication,  and 
the  court  held  the  plea  bad  because  the  act  of  parliament  had  not 
authorized  the  searchers  to  seize  leather  according  to  their  judgment, 
as  it  undoubtedly  would  have  done  had  it  compelled  them  to  swear 
to  seize  leather  not  well  dried  according  to  their  judgment.  Now, 
in  the  case  before  us,  suppose  that  the  defendant's  plea  of  justification 
had  been,  that  the  road  opened  was  to  the  best  of  the  skill  and  judg- 
ment of  the  road  commissioners,  opened  according  to  the  act  of 
assembly.  Suppose,  then,  that  the  plaintiff  had  replied  admitting  the 
plea,  but  simply  averring  that,  in  point  of  fact,  the  road  was  not 
opened  according  to  the  courses  and  distances  on  the  return  of  the 
freeholders,  and  was  opened  on  a  route  deviating  from  that  return. 
To  carry  out  the  analogy  between  the  cases,  then,  suppose  the  de- 
fondant  had  demurred  to  the  plaintiff's  replication.  The  question 
presented  by  such  a  record  would  not  admit  of  a  doubt  in  the  mind 
of  any  good  pleader;  for  such  a  plea  would  be  clearly  good  as  a 
justification;  and  such  a  replication  would  be  as  clearly  bad. 

Principles  of  national  policy  have  caused  legislative  protection  to 
be  given  to  revenue  officers  in  the  discharge  of  their  duty.  These 
cases  stand  on  peculiar  grounds;  but  what  principle  of  policy  re- 
quires similar  protection  to  be  extended  to  those  who,  for  their  own 
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profit,  are  to  seize  goods  not  marketable,  or  not  merchantable,  is  not 
so  apparent. 

In  the  case  of  Sutton  vs.  Clerke,  6  Taunton,  29,  and  1  Marshal, 
429,  s.  c,  which  was  an  action  on  the  case,  against  the  trustee  of  a 
turnpike  road,  Gibbs,  chief  justice,  said  "  that  the  defendant  was  a 
trustee  under  an  act  of  parliament,  executing  duties  imposed  upon 
him  by  the  act,  and  deriving  no  emolument  from  what  he  did;  acting 
to  the  best  of  his  skill  and  judgment  at  the  time;  taking  the  best  ad- 
vice, and  doing  only  that  which  it  was  his  duty  to  do:  and  that  if 
such  was  his  conduct,  he  was  not  answerable  for  the  subsequent  con- 
sequences. Upon  the  discussion  of  this  point  two  cases  were  cited, 
one  of  which  is  supposed  to  be  a  clear  authority  for  the  plaintiff,  and 
and  the  other,  it  is  contended  on  the  other  side,  is  equally  as  clear 
an  authority  for  the  defendant.  The  first  is  the  case  of  Leader  vs. 
Moxon.  That  was  an  action  against  commissioners  for  so  raising 
the  pavement,  as  to  obstruct  the  plaintiff's  doors  and  windows.  The 
commissioners  did  not  exceed  their  jurisdiction,  and  were  exercising 
powers  given  them  by  an  act  of  parliament;  but  the  court  thought 
they  were  acting  in  a  most  tyrannical  and  oppressive  manner,  and 
that  though  they  had  a  right  to  pave,  and  perhaps  to  raise  the  street, 
they  had  acted  so  arbitrarily,  that  they  were  answerable.  "With  that 
judgment  this  court  entirely  agrees.  If  commissioner,  acting  with- 
in their  jurisdiction,  act  wantonly  and  oppressively;  they  are  respon- 
sible to  any  individual  for  the  injury  they  do  him.  There  the  injury 
might  have  been  avoided  by  doing  the  act  in  a  different  way;  here 
the  commissioners,  at  the  time  of  doing  the  act,  took  every  precau- 
tion to  prevent  injury  to  the  surrounding  land.  The  other  case  is 
that  of  The  Governors  and  Company  of  the  British  Cast  Plate  Ma- 
nufacturers vs.  Meredith.  Commissioners  were  directed  to  pave,  re- 
pair, raise,  sink,  or  alter  and  render  secure  a  very  dangerous  place 
in  the  road,  and  they  had.  in  so  doing,  raised  the  ground  opposite  to 
the  gateway  of  the  plaintiff's,  so  that  they  could  not  enter  the  gate- 
way. The  commissioners  Avere  directed  by  the  act  to  make  this  a 
gradual  descent;  and  the  case  reserved  stated,  that  it  could  only  be 
done  by  making  it  a  regular  inclined  plane  from  the  top  to  the  bottom, 
which  they  had  done.  The  act,  therefore,  which  prescribed  what 
should  be  done,  in  effect  prescribed  the  manner  of  doing  it,  because 
there  was  no  other  manner;  that,  therefore,  does  not  come  up  to  the 
defendant's  case:  here  the  act  prescribes  what  shall  be  done,  not  the 
manner  of  doing  it.  This  case,  therefore,  is  to  be  determined  on 
principle  alone,  and  upon  principle,  we  are  of  opinion  that  the  defen- 
is  not  answerable  in  this  action.  This  case  is  perfectly  unlilce  that  of 
an  individual,  who,  for  his  own  benefit,  malces  an  improvement  on  his 
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own  land  according  to  his  best  skill  and  diligence,  and  not  forseeing 
that  it  will  produce  an  injury  to  his  neighbor;  if  lie  thereby  unwit- 
tingly injure  his  neighbor,  he  is  answerable.  The  resemblance  fails 
in  the  most  important  point  of  comparison,  that  his  act  is  not  done 
for  a  public  purpose,  but  for  private  emolument.  Here  the  defen- 
dant is  not  a  volunteer;  he  executes  a  duty  imposed  upon  him  by 
the  legislature,  which  he  is  bound  to  execute.  He  exercises  his  best 
skill,  diligence,  and  caution,  in  the  execution  of  it;  and  we  are  of 
opinion  that  he  is  not  answerable  for  an  injury  which  he  not  only 
did  not  forsee,  but  coiild  not  forsee.  He  has  done  all  that  was 
incumbent  on  him,  having  used  his  best  skill  and  diligence. 

The  principle  of  the  foregoing  cases  was  reaffirmed  by  the  Court 
of  Common  Pleas  in  the  cases  of  Hall  vs.  Smith  et  ah,  and  Billington 
vs.  Smith  et  al.,  2  Bingham,  156;  9  Eng.  Com.  Law  Reps.,  357. 
Best,  chief  justice,  who  delivered  the  opinion  of  the  court  in  that 
case,  said,  "  these  commissioners  are  charged  with  the  execution  of 
a  public  duty,  for  the  performance  of  which  they  receive  no  emolu- 
ment or  advantage:  they  must  employ  persons  to  do  the  works 
which  the  act  of  parliament  orders  to  be  done,  and  the  commission- 
ers cannot  be  expected  continually  to  watch  such  persons  while  so 
employed."  He  afterwards  proceeds  to  lay  down  the  true  rule 
governing  these  cases,  in  the  following  words :  "  If  commissioners, 
under  an  act  of  parliament,  order  something  to  be  done  which  is  not 
within  the  scope  of  their  authority,  or  are  themselves  guilty  of  negli- 
gence in  doing  that  which  they  are  empowered  to  do,  they  render 
themselves  liable  to  an  action;  but  they  are  not  answerable  for  the 
misconduct  of  such  as  they  are  obliged  to  employ."  If  this  doctrine 
be  applied  to  the  case  of  this  road  commissioner,  it  is  clear  that  he 
is  not  responsible.  By  tlie  finding  of  the  jury  he  did  not  order  any 
thing  to  be  done  which  was  not  within  the  scope  of  his  authority, 
nor  was  he  guilty  of  any  negligence.  His  order  to  the  surveyor 
Avas  to  ascertain  the  route  of  the  road  truly;  and,  therefore,  for  the 
mistake  of  the  surveyor,  of  which  he  had  no  knowledge,  he  was  not 
accountable. 

In  the  case  of  Hall  vs.  Smith,  Best,  chief  justice,  thus  discusses  the 
principle  which  is  applicable  to  cases  of  misconduct  or  mistake,  by 
the  necessary  agents  of  public  commissioners:  "If  the  doctrine  of 
respondeat  su/ierior  wore  applied  to  such  commissioners,  who  would 
be  hardly  enough  to  undertake  any  of  those  various  offices  by  which 
much  valuable,  yet  unpaid,  service  is  renrlered  to  tlie  country?  Our 
public  roads  are  formed  and  kept  in  repair;  our  towns  paved  and 
lighted;  our  lands  drained  and  protected  from  inundation;  our  inter- 
nal navigation  has  been   improved;  ports  have  been   made  and  are 
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kept  in  order,  and  many  other  public  works  are  conducted  by  com- 
missioners who  act  spontaneously.  Such  commissioners  will  act  no 
longer  if  they  axe  to  make  amends  from  their  own  fortunes  for  the 
conduct  of  such  as  must  be  employed  under  them.  It  would  be 
much  better  that  an  individual  injured  by  the  act  of  an  agent  should 
endure  an  injury  unredressed,  than  that  the  zeal  of  the  most  useful 
members  of  the  community  should  be  checked  by  subjecting  them  to 
a  responsibility  for  agents  from  whose  services  they  derive  no  benefit, 
and  who  are  seldom  under  the  immediate  control  of  their  employers 
whilst  they  are  employed  on  the  works  they  are  ordered  to  do.  The 
commissioners  taking  the  advice  of  their  surveyors  and  engineers, 
are  to  direct  what  tunnels  or  other  works  are  to  be  made.  Few 
commissioners  know  how  such  works  should  be  executed;  they 
ought  not,  therefore,  to  be  answerable  for  an  imperfect  execution  of 
them;  nor  can  it  be  expected  that  they  shall  attend  day  by  day  to 
see  that  proper  precautions  are  taken  against  accidents,  or  get  up  in 
the  night  to  see  that  lights  are  burned  to  warn  passengers  of  the 
danger  from  the  temporary  obstructions  in  the  road.  If,  by  taking 
their  oflBce  of  commissioners,  they  have  not  undertaken  the  perform- 
ance of  these  duties,  with  what  justice  can  they  be  charged  with  the 
consequences  of  the  neglect  of  them?  The  maxim  of  respondeat 
superior  is  bottomed  on  this  principle,  that  he  who  expects  to  derive 
advantage  from  an  act  which  is  done  by  another  for  him,  must  an- 
swer for  any  injury  which  a  third  person  may  sustain  from  it.  This 
maxim  was  first  applied  to  public  officers  by  the  statute  of  West- 
minster, 2  c.  11,  from  the  words  of  which  statute  it  is  taken.  "  Si 
custos  gaol<^  non  Jiaheat  per  quod  justicietur  vel  unde  solvat,  respondeat 
superior  suus  qui  custodiam  hujusmodi  gaol^  sibi  commisit."  The 
terms  of  the  statute  of  Westminster  the  second,  embrace  only  those 
who  delegate  the  keeping  of  jails  to  deputies,  and  were  intended 
only,  as  Lord  CoTce  tells  us,  (2  Inst.  382,)  to  apply  "to  those  who, 
having  the  custody  of  jails  of  freehold  or  inheritance,  commit  the 
same  to  another  that  is  not  sufficient."  The  principle  of  the  statute 
has,  however,  since  been  extended  to  sheriffs,  who  are  responsible 
for  their  under-sheriffs  and  bailiffs,  but  has  not  been  applied  to  any 
other  public  officers.  Although  the  office  of  sheriff  he  now  a  bur- 
thensome  one,  yet  they  are  entitled  to  poundage  and  other  fees,  for 
acts  done  by  their  officers,  which  in  old  time  might  be  a  just  equiva- 
lent for  their  responsibility." 

What  is  here  said  by  the  court  in  delivering  this  opinion,  suf- 
ficiently explains  the  distinction  between  the  liability  of  a  road  com- 
missioner and  that  of  a  sheriff;  but  there  are  other  reasons  for  the 
distinction  which  it  may  be  proper  to  advert  to.     Though  the  sheriff 
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is  answerable  wherever  he  or  his  officer,  on  a  fieri  facias  against 
the  goods  of  A,  takes  the  goods  of  B,  yet  it  is  a  settled  rule  that, 
"  wherever  the  propert}'  in  goods  seized  on  a  fieri  facias  is  disputed, 
the  courts  will,  on  the  suggestion  of  a  reasonable  doubt,  enlarge  the 
time  of  the  sheriff  to  make  his  return,  until  the  right  be  tried  between 
the  contending  parties,  or  until  one  of  them  has  given  a  sufficient 
indemnity  to  the  sheriff  or  his  officer."  {V enables  vs.  Wilks,  4  J.  B. 
Moore,  339;  Thurston  vs.  Thurston,  1  Taunt.  120;  Ledbury  vs.  Smith, 

1  Chitty's  Rep.  294;  Rex  vs.  Sheriff  of  Devon,  ib.,  643;  Shaw  vs. 
Tunbridge,  2  Blac.  Rep.  1064;  Watson  on  the  Law  of  Sheriff,  196.) 
Indeed,  the  court  has  a  discretionary  power  in  all  cases  to  protect 
the  sheriff,  upon  such  terms  as  to  them  seem  proper,  {Watson  on  the 
Law  of  Sheriff,  196,)  so  that  by  the  use  of  reasonable  precaution  the 
sheriff  need  not  be  made  answerable  for  mistakes.  The  court  has 
generally  protected  the  sheriff,  when  he  has  applied  for  protection, 
except  where  the  law  was  clear  as  to  his  course  of  duty.  True  it 
is  that  trespass  will  lie  against  him  for  abuse  in  the  execution  of  pro- 
cess, as  for  taking  a  defendant  out  of  his  bailiwick,  or  after  the  re- 
turn day  of  the  writ,  or  for  breaking  open  an  outer  door,  or  indeed 
for  any  other  excess;  for  in  all  these  cases  there  is  either  malice  or 
negligence.  But  if  the  sheriff  seize  and  sell  goods  after  a  secret  act 
of  bankruptcy,  and  before  any  commission  issues  pay  the  money 
over  to  the  plaintiff,  the  sheriff  is  excused.  For,  said  Lord  Mans- 
field, in  Coppendale  vs.  Bridgen,  2  Burrow,  818,  "  it  was  impossible 
for  him  to  know  it,  and  he  was  under  an  invincible  ignorance  of  the 
event."  If  the  court,  out  of  which  a  writ  issues,  has  jurisdiction 
over  the  cause,  although  the  proceedings  whereon  the  writ  is  groun- 
ded be  erroneous,  or  even  the  writ  itself  be  irregular,  yet  the  writ  is 
sufficient  for  the  sheriff's  justification:  even  if  the  writ  be  set  aside 
for  irregularity,  after  it  is  executed  by  the  sheriff,  yet  it  is  sufficient 
to  justify  his  acts.  (Watson  on  Law  of  Sheriff,  86.)  But  it  cannot 
be  necessary  to  pursue  this  part  of  the  subject  further.  The  analogy 
between  the  sheriff  and  the  road  commissioner,  contended  for  by  the 
plaintiff's  counsel  on  the  argument  of  this  motion,  entirely  fails. 
The  sheriff  is  an  officer  sworn  to  do  his  duty  with  fidelity;  entrusted 
with  no  discretionary  power,  but  bound  to  obey  the  mandates  of  the 
law,  for  a  consideration  which  is  held  and  intended  to  be  a  full  re- 
muneration for  all  his  responsibilities. 

Having  examined  the  cases  which  exhibit  the  opinion  of  the  En- 
glish Court  of  Common  Pleas,  it  only  now  remains  to  notice  the  opi- 
nion of  the  Court  of  Kinsr's  Bench,  in  the  case  of  Boulton  vs.  Crmvther, 

2  Barnwell  and  Creswell.  703,  whore  it  was  held  "that  the  trustees 
under  the  general  turnpike  act  of  England,  are  not  liable  to  an  action 
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for  a  consequential  injury  resulting  from  an  act  which  they  are  au- 
thorized to  do."  In  this  case  the  court  fully  recognized  the  principle 
of  the  case  of  Sutton  vs.  Gierke.  Littledale,  J.,  says  "  I  agree  that  a 
private  individual  must  so  use  his  own  land  as  not  to  injure  that  of  an- 
other, but  a  private  individual  acts  for  his  own  benefit,  and  he  ought 
not  to  obtain  a  benefit  at  the  expense  of  his  neighbor.  Abbott,  chief 
justice,  says  "  the  act  of  parliament,  I  think,  authorized  the  trustees 
to  do  what  they  have  done.  If  in  doing  the  act,  they  acted  arbi- 
trarily, carelessly,  or  oppressively,  the  law  in  my  opinion  has  provi- 
ded a  remedy.  But  the  fact  of  their  having  so  acted  is  negatived  by 
the  finding  of  the  jury."  In  reference  to  this  case  as  well  as  others, 
where  it  has  been  held  that  an  action  will  not  lie  for  a  consequential 
injury,  occasioned  by  an  act  of  a  public  officer,  acting  within  the 
scope  of  his  authority,  an  attempt  was  made  by  the  plaintifE's  coun- 
sel during  the  argument  of  this  motion,  to  distinguish  the  principal  of 
those  cases  from  that  of  the  case  before  us;  first,  because  it  was  said 
this  was  the  case  of  an  excess  of  power,  whereas  those  were  cases 
in  which  the  public  officers  acted  entirely  within  the  scope  of  their 
power.  It  appears  to  us,  that  this  opinion  is  the  result  of  an  entire 
misapprehension  of  the  authority  of  these  road  commissioners.  They 
certainly  were  acting  within  the  scope  of  their  authority  in  opening 
this  road  according  to  the  test  of  their  skill  and  judgment.  The  very 
act  complained  of  as  a  trespass,  was  the  result  of  the  deliberate  and 
careful  exercise  of  their  best  skill  and  judgment.  Not  only  the  letter 
but  the  whole  spirit  of  the  act  of  assembly,  authorized  them  to  open 
the  very  road  which  they  did  open,  precisely  as  they  have  opened  it. 
They  have  acted  as  fairly  within  the  pale  of  their  power  as  they  could 
have  done  had  they  openeed  a  road  under  an  act  of  assembly  special- 
ly directing  them  to  open  it  according  to  the  survey  of  the  very  com- 
petent surveyor  whom  they  themselves  had  selected.  Here  then,  the 
pretended  injury  was  the  immediate  effect  of  the  very  act  which  the 
legislature  had  ordered  to  be  done :  in  the  other  cases  the  injury  was 
the  consequential  effect  of  an  act  so  authorized.  The  principle,  there- 
fore, which  governs  both  classes  of  cases  is  the  same;  but  the  justice 
of  it  when  applied  to  actions  of  trespass  for  immediate  injuries  done 
by  an  officer  acting  within  the  scope  of  his  legal  authority,  has  ever 
been  considered  so  palpable,  that  there  is  not  a  case  on  record,  within 
our  knowledge,  in  which  a  doubt  of  it  has  ever  been  suggested.  In 
the  case  of  Hall  vs.  Smith,  above  cited,  and  in  other  cases  where  the 
action  was  case  for  a  consequential  injury  arising  out  of  an  act  done 
by  commissioners  or  trustees,  within  the  scope  of  their  authority,  it 
has  indeed  been  contended  by  counsel,  that  they  were  liable  for  con- 
sequential injuries. 
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With  regard  to  all  that  was  said  in  the  argument  of  this  motion, 
touching  the  policy  of  holding  public  officers  strictly  accountable  for 
error,  we  hold  with  a  late  chief  justice  of  an  English  court  "  that 
public  policy  is  a  doctrine  on  which  judges  should  proceed  with  cau- 
tion: otherwise,  the  rights  of  the  people  would  depend  on  their  dis- 
cretion. We  ought  not  to  trust  ourselves  with  so  dangerous  a  pow- 
er as  that  of  acting  judicially  on  disputable  policy.  We  have  no 
power  to  make  law,  and  if  in  this  case  we  had,  we  do  not  perceive 
the  existence  of  any  principle  of  public  policy  to  induce  us  to  change  it. 

It  is,  therefore,  the  opinion  of  the  court,  that  in  opening  new  roads 
the  road  commissioners  of  New  Castle  county  are  answerable  for 
any  deviation  from  the  line  of  the  road  returned  by  freeholders  to  the 
Court  of  General  Sessions  of  the  Peace,  and  duly  approved  accord- 
ing to  law,  if  that  deviation  arise  either  from  their  malice,  negligence, 
or  the  omission  to  exercise  their  best  skill  and  judgment  in  the  per- 
formance of  their  duty.  But  they  are  not  answerable  for  an  acci- 
dental deviation,  caused  by  the  mistake  of  a  competent  and  faithful 
surveyor,  employed  and  directed  by  them  to  ascertain  the  route  of 
the  road  in  the  absence  of  land-marks,  if  not  aware  of  such  devia- 
tion at  the  time  of  opening  the  road;  nor  are  they  answerable  in  any 
form  of  action  for  the  discharge  of  any  legal  duty,  honestly  and 
carefully  done,  according  to  the  best  of  their  skill  and  judgment. 

The  rule,  therefore,  must  be  discharged. 

J.  A.  Bayard  and  R.  II.  Bayard,  for  plaintiff. 

Rogers  and  Hamilton,  for  defendant. 
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WILLIAM  AND  SAMUEL  NEWELL,  complainants  below,  ap- 
pellants, vs.  EVAN  F.  MOEGAN  and  others  defendants  below,, 
respondents. 

If  land  be  purchased  by  one  and  the  conveyance  taken  in  the  name  of  another, 
a  trust  results  to  the  person  paying  the  purchase  money. 

And  if  the  title  be  so  taken  in  fraiid  of  creditors,  chancery  will  relieve  against 
the  fraud. 

The  land  subjected  in  such  a  case  to  the  payment  of  debts  in  the  order  of 
preference  as  established  at  law. 

Diligence  at  law  often  gives  a  preference  in  equity. 

A  creditor  having  exhausted  his  remedies  at  law,  will  be  aided  by  a  court  of 
equity  to  discover  and  reach  property  beyond  the  reach  of  execution  at  law. 

The  oldest  judgment  creditor  having  applied  for  relief  to  equity,  was  de- 
creed to  have  a  legal  preference  to  the  assistance  of  that  court:  a  lien  on 
the  equitable  interest,  or  right  acquired  in  equity  by  superior  diligence  at 
law. 

In  such  cas<>,  the  equitable  doctrine  of  distributing  assets  among  creditors 
pari  passu,  does  not  apply. 

The  doctrine  of  pari  passu  distribution  proceeds  on  the  principle,  that  "  equal- 
ity is  the  highest  equity.'' 

In  general,  a  cestui  que  trust  has  the  same  power  over  the  trust  estate  as  the 
owner  of  a  legal  estate,  (except  in  respect  of  dower;)  and  the  trust  estate 
is  in  general  liable  in  the  same  manner  as  the  legal  estate. 

Appeal  from  the  decree  of  the  chancellor  from  Sussex  county. 
Coram  —  J.  M.  Claytox,  chief  justice ;  Black  and  Harrington,  jus- 
tices, of  the  Superior  Court. 

The  bill  in  this  case  was  filed  by  the  complainants  as  judgment 
creditors  of  Evan  F.  Morgan,  a  merchant  in  this  state,  to  avoid  a 
conveyance  of  real  estate  in  Sussex  county,  and  to  obtain  payment 
of  their  judgment  out  of  the  proceeds  of  that  estate.  The  bill  in  sub- 
stance stated  that  the  complainants,  who  were  merchants  in  Phila- 
delphia, sold  and  delivered  to  Evan  F.  Morgan  on  credit,  in  1830 
and  1831,  goods  to  the  value  of  $664  39,  which  sum  was  reduced  by 
payments  to  $483  39;  that  Evan  F.  Morgan  afterwards  exchanged 
the  goods  so  sold  to  him,  and  other  goods  of  said  Morgan,  with  Da- 
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niel  Godwin,  for  a  house  and  two  lots  in  Lewestown,  Sussex  county, 
and  procured  Godwin  to  execute  a  deed  for  tlie  property,  conveying 
it  in  fee  simple  to  said  Morgan's  children,  the  above  named  defen- 
dants. The  deed  recited  the  consideration  to  be  $3,000  paid  by  the 
said  Evan  F.  Morgan,  and  was  duly  acknowledged  by  Daniel  God- 
win on  the  4th  November  1831,  and  recorded  25th  September  1832. 
The  bill  further  stated  that  said  Morgan,  on  the  7th  March  1832, 
made  and  delivered  to  the  complainants  a  bond,  with  a  warrant  of 
attorney  to  confess  judgment  thereon,  for  the  real  debt  aforesaid  of 
$483  39  with  legal  interest,  with  stay  of  execution  on  said  judgment 
for  twelve  months  from  the  date;  that  on  the  8th  March  1832,  judg- 
ment was  accordingly  entered  on  the  said  bond  in  the  Superior 
Court  of  this  state  in  and  for  Sussex  county;  that  a  writ  of  fieri 
facias  was  afterwards  duly  issued  on  said  judgment  returnable  to 
April  term  of  said  court  1833,  on  which  the  sheriff  returned  a  sale 
of  goods  and  the  application  of  all  the  proceeds  to  prior  executions. 
The  bill  then  charged  that  Evan  F.  Morgan  remained  in  possession 
of  the  property  conveyed  to  his  children  after  the  execution  of  the 
deed  and  enjoyed  it  as  his  own,  and  that  the  sale  and  conveyance 
was  a  fraud  on  his  creditors.  It  prayed  that  the  conveyance  might 
be  deemed  to  have  been  made  with  the  view  of  defrauding  the  com- 
plainants and  other  creditors;  that  the  title  might  he  considered  as 
having  vested  in  the  said  Evan  F.  Morgan  from  its  date,  and  that  he 
might  be  deemed  to  be  a  trustee  of  the  property,  &c.;  and  concluded 
with  a  general  prayer  for  relief. 

The  defendants,  by  their  answer,  denied  the  charge  of  fraud  and 
the  right  to  relief:  but  after  hearing  the  proofs  in  the  cause,  the 
chancellor  decided  that  the  conveyance  from  Godwin  to  the  defen- 
dants below  was  fraudulent  and  void,  "  so  far  as  the  same  affects 
the  complainants,  creditors  as  aforesaid; "  and  he  decreed  that  un- 
less the  defendants  paid  to  complainants  the  sum  of  $570  96  in  three 
months,  the  property  so  conveyed  by  Godwin  to  the  defendants 
should  be  sold,  and  the  proceeds  brought  into  court. 

In  pursuance  of  this  decree  the  lands  and  premises  aforesaid  were 
duly  sold  by  the  sheriff  to  George  Hickman,  on  the  18th  July,  1835, 
for  $1130;  and  the  sale  was  afterwards  confirmed  by  the  chancellor 
on  the  22d  September,  1835. 

After  the  complainants  had  thus  completely  succeeded  in  over- 
throwing the  fraudulent  conveyance,  without  assistance  from  the 
other  creditors;  on  the  23d  September  1835,  the  petition  of  H.  Free- 
land,  S.  M.  Harris,  Nathaniel  Knowles,  Edwin  M'Calla,  G.  "W.  Lam- 
bert, A.  Pollard,  Jr.,  assigees  of  Edward  Schroeder,  Michael  V.  Baker 
and  E.  L.  Moss,  ntJier  creditors  of  Evan  F.  Morgan,  was  filed,  and 
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they  were  admitted  parties  to  come  in  under  the  decree.  An  account 
was  then  taken  of  tlie  creditors  of  E.  F.  Morgan  after  notice  given, 
and  their  debts  and  priorities  as  existing  at  law  were  ascertained. 
From  this  it  appeared  that  the  complainants  were  the  oldest  judgment 
creditors  of  Evan  F.  Morgan. 

On  the  18th  of  March,  1836,  the  cause  was  heard  on  the  question 
of  distribution  of  the  money  arising  from  the  sale  of  the  property  in 
controversy  among  the  creditors;  and  the  chancellor  decreed,  that 
the  costs  of  the  suit  (amounting  to  $152  19)  being  first  deducted  from 
the  amount  of  sales,  the  residue  being  $977  80,  "  be  divided  and  dis- 
tributed to  and  among  the  creditors  pari  passu,  so  that  a  pro  rata 
distribution  of  the  fund  be  made  among  the  several  creditors; "  and 
he  proceeded  to  distribute  it  accordingly. 

From  this  decree  the  complainants,  William  Newell  and  Samuel 
Newell,  took  their  appeal  to  this  court.  In  their  causes  of  appeal 
the  first  and  principal  alledged  error  in  the  decree  was,  "that  so 
much  of  the  said  fund  arising  from  the  sale  of  the  property  mentioned 
in  the  pleadings  as  was  sufficient  to  pay  and  satisfy  the  claim  of  the 
said  William  and  Samuel  Xewell,  ought  to  have  been  applied  to  the 
same,  they  being  the  oldest  judgment  creditors  of  the  said  Evan  F. 
Morgan,  so  that  the  said  fund  should  have  been  distributed  and  ap- 
plied to  and  among  the  creditors  according  to  the  grade  of  their 
several  and  respective  judgments,  instead  of  a  pro  rata  distribution." 

For  the  plaintiffs  in  error  it  was  argued:  that  the  superior  dili- 
gence of  Newell  &  Newell  in  detecting  the  fraud,  and  avoiding  the 
conveyance,  entitled  them  to  the  same  preference  in  equity  as  their 
judgment  at  law  would  have  given  them,  if  the  title  to  the  land  had 
been,  as  it  ought  to  have  been,  in  Evan  Morgan  instead  of  his  chil- 
dren. A  creditor  who  prosecutes  his  remedy  at  law  as  far  as  he 
can,  is  entitled  in  equity  to  the  benefit  of  his  legal  diligence,  as  giving 
him  a  preference.  That  though  the  complainants'  judgment  gave 
them  no  lien  at  law,  they  had  used  such  diligence  as  would  have 
given  them  a  lien,  but  for  the  fraud,  and  had  then  gone  into  chance- 
ry, established  the  fraud,  and  set  aside  the  conveyance:  that  the 
principle  of  pari  passu  distribution  would  enable  the  other  creditors 
to  profit  by  Morgan's  fraud,  and  let  them  in  to  share  the  proceeds  of 
land  which,  but  for  that  fraud,  would  have  been  first  liable  to  com- 
plainants' judgment.  That  Evan  Morgan  having  paid  the  purchase 
money,  a  trust  resulted  to  him,  notwithstanding  the  title  was  convey- 
ed to  his  children;  a  trust  which  a  court  of  equity  ought  to  execute 
by  directing  the  conveyance  of  the  legal  title,  so  that  creditors  at  law 
would  be  entitled  according  to  their  legal  priority;  the  foremost  cre- 
ditor at  law  being  preferred  in  equity  as  to  the  trust  estate,  though 
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he  have  no  lien  at  law.  (4  Johns.  Ch.  Rep.  687,  M'Dermott  vs.  Strong; 
Idem,  629,  43,  90.)  That  though  equitable  funds  -are  generally  dis- 
tributed pari  passu  among  creditors,  it  is  not  so  where  there  is  any 
question  of  legal  preference.  That  there  was  error  also  in  ordering 
the  costs  to  be  paid  out  of  the  fund  in  court.  Admitting  the  princi- 
ple, that,  in  a  bill  to  procure  a  conveyance,  necessary  parties  are  pro- 
tected from  the  payment  of  costs,  the  defendants  here,  by  resisting 
the  bill,  made  themselves  parties  to  the  fraud,  and  were  not  entitled 
to  costs. 

For  the  respondents  it  was  urged:  that  the  ground  of  preference 
in  equity  was  priority  of  lien  at  law,  which  the  complainants  had 
not:  that  the  only  superior  diligence  of  complainants  at  law  was  in 
procuring  a  judgment  of  Morgan  by  confession  pending  the  suits  of 
the  other  creditors,  which  judgment  was  no  lien  on  the  property,  and 
was  moreover  fraudulent  and  void,  being  given  in  contemplation  of 
insolvency:  {Dig.  140,)  that  only  a  small  portion  of  the  goods,  for 
which  the  land  was  taken  in  exchange,  had  been  furnished  by  Xew- 
ells,  and  there  was  no  equity  in  allowing  them  to  pursue  the  land  in 
payment  for  their  goods,  to  the  exclusion  of  other  creditors:  that  the 
chancellor  decreed  the  conveyance  fraudulent,  not  because  it  evaded 
the  lien  of  complainants'  judgment,  but  because  it  was  an  attempt  of 
Morgan  to  shield  his  property  against  all  his  creditors;  and  that  as 
to  the  costs,  the  respondents  were  no  party  to  the  fraud;  and  the 
decree  by  paying  the  costs  out  of  the  fund  in  court,  and  dividing  the 
balance  pari  passu,  abated  a  just  proportion  from  each  creditor  ac- 
cording to  his  interest. 

It  was  replied  in  behalf  of  the  plaintiffs  in  error,  as  to  the  objection 
that  their  judgment  was  void  under  the  act  against  fraudulent  insol- 
vency, that  that  act  only  applied  to  assignments  made  in  contempla- 
tion of  insolvency,  or  on  taking  the  benefit  of  insolvent  laws,  and 
giving  a  preference  to  creditors  in  such  assignment:  that  a  man 
might  lawfully  pay  a  debt,  or  give  a  bond,  or  confess  a  judgment 
though  in  failing  circumstances,  and  the  preference  thereby  given 
would  not  avoid  the  bond. 

The  Chancellor  explained  his  decree. 

Johns,  Jr.,  Chancellor. —  My  first  impressions  were  in  favor  of  the 
preference.  When  I  came  to  look  into  the  cases  I  had  no  doubt, 
that  wherever  a  legal  right  was  established  it  would  be  recognized 
in  equity:  wherever  a  party  had  established  a  judicial  preference  at 
law  by  judgment  or  execution,  a  court  of  chancer}'  would  recognize 
such  preference  and  establish  the  right.  But  the  term  judicial  prefe- 
rence is  not  used  in  reference  to  the  speed  of  the  parties  in  pressing 
their  claims  at  law,  but  in  reference  to  legal  liens. 
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1  also  recognized  the  general  doctrine  of  equity  in  distributing 
equitable  assets  pari  passu. 

Also  the  doctrine  that  in  the  distribution  of  intestate  assets  the 
court  will  follow  the  law  of  distribution. 

A  bill  was  filed  by  complainants  for  themselves  and  other  credi- 
tors. I  found  a  fund  to  be  distributed  by  the  court  without  reference 
to  any  assignment  (which  occurs  in  many  of  the  cases  cited)  or 
claims  upon  the  fund,  otherwise  than  as  through  the  court  of  chan- 
cery. 1  considered  the  equities  of  all  the  creditors  equal,  because 
none  of  them  had  ever  obtained  a  legal  priority;  I,  therefore,  adopted 
the  principle  of  pari  passu  distribution. 

As  to  the  form  of  the  decree,  the  defendants  were  infants  brought 
into  court,  and  had  no  agency  in  the  defence.  They  were  but  nomi- 
nal parties.  I  thought  it  best  to  make  the  decree  in  the  alternative; 
to  pay,  or  that  the  land  be  sold;  and  when  sold,  the  question  of  dis- 
tribution came  up;  and,  though  not  without  doubts  on  the  subject,  I 
thought  as  there  was  no  legal  priority,  the  principle  of  pari  passu  dis- 
tribution was  such  as  should  be  applied  to  the  case.  The  matter  of 
costs  was  not  moved  before  me. 

J.  M.  Clayton,  chief  Justice  of  the  Superior  Court,  delivered  the 
opinion  of  this  court. 

Clayton,  Chief  Justice. —  In  this  case  the  chancellor  very  properly 
decided,  that  the  land  conveyed  by  Godwin  to  the  children  of  Evan 
F.  Morgan  was  fraudulent  as  against  creditors,  and  subject  to  the 
payment  of  the  debts  of  Morgan,  who  indeed,  as  appears  from  the 
face  of  the  deed  itself,  paid  the  whole  consideration  money  for  the 
property  which  was  thus  conveyed  to  his  children.  It  is  in  principle 
like  the  case  of  Demaree  et  al.  vs.  Driskell,  which  was  lately  decided 
by  the  Supreme  Court  of  the  State  of  Indiana,  and  is  reported  in  3d 
Blackford's  Rep.  115.  It  was  there  held  that  where  A,  being  indebted 
to  B,  and  having  purchased  a  tract  of  land  with  the  fraudulent  intent 
of  securing  it  against  B's  claim,  took  the  conveyance  in  the  name  of 
C,  the  infant  son  of  A.  B,  who  had  obtained  a  judgment  against  A 
for  the  debt  after  the  transaction,  might,  by  suit  in  chancery',  sub- 
ject the  land  to  the  payment  of  the  judgment.  The  court  there  say, 
that  "  the  land  was  purchased  by  Peter  Demaree,  senr.,  with  his  own 
money,  and  the  title  was  taken  by  him  in  the  name  of  his  infant  son, 
with  the  fraudulent  intention  to  secure  the  property  from  the  debt 
due  to  Driskell.  The  beneficial  interest  in  the  premises  is  in  Peter 
Demaree,  senr.,  and  must  he  in  equity  subject  to  the  judgment  of  the 
complainant." 

Soon  after  the  statute  of  frauds  passed,  it  was  determined,  that 
if  an  estate  be  purchased  with  the  money  of  A,  and  the  estate  is 
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conveyed  to  B,  B  will  be  a  trustee  for  A,  and  it  is  such  a  resulting 
trust  by  implication  of  law,  as  is  saved  by  the  statute,  and  needs  no 
declaration.  {Lade  vs.  Lade^  1  Sergt.  Wils.  Rep.  21.)  "It  is,"'  says 
Lord  Hardwicke,  "  a  certain  known  rule,  that  when  a  man  purchases 
land  in  the  name  of  another,  it  is  a  resulting  trust,"  (2  Ve7itris,  290, 
Gascuigne  vs.  Thuring,  1  Verii.  366;  Finch  vs.  Finch,  15  Vesey,  50, 
S.  C;  Ryall  vs.  Ryall,  1  Atk.  59 :  Ambl.  413;  Smith  vs.  Baker,  1  Atk. 
385;  2  Id.  75.) 

The  substance  of  the  cases  on  this  subject  appears  to  be,  that  the 
trust  was  a  legal  estate,  whether  freehold,  copyhold,  or  leasehold; 
whether  taken  in  the  names  of  the  purchasers  and  others  jointly,  (see 
10  Vez.  36?;  1  Peere  Wms.  780,)  or  in  the  name  of  others  without 
that  of  the  purchaser;  whether  in  one  name  or  several;  whether 
jointly  or  successively,  results  to  the  man  who  advances  the  purchase 
money;  and  this  in  analogy  to  the  rule  of  the  common  law,  that 
where  a  feoffment  is  made  without  consideration,  the  use  results  to 
the  feoffor.     (2  Cox.  92;  2  Mad.  Chy.  113.) 

We  know  of  no  distinction  which  a  court  of  equity  can  take  in 
such  a  case  as  the  present,  to  exempt  the  trust  fund  from  that  priority 
which  time  confers,  so  as  to  let  in  equitable  securities  of  a  later  date 
pari  passu  with  those  which  are  older.  A  trust  resulting  by  opera- 
tion of  law,  where  an  estate  is  purchased  in  the  name  of  one,  but  the 
money  or  consideration  is  given  by  another,  and  where,  too,  the  ob- 
ject of  the  whole  transaction  is  to  defraud  creditors,  must  stand 
upon  at  least  as  favorable  grounds  for  the  benefit  of  a  diligent  cred- 
itor, as  ordinary  trusts,  when  the  court  has  once  settled  its  charac- 
ter. The  general  principle  in  equity  is,  that  a  cestui  que  trust  has,  in 
most  respects,  the  same  power  over  the  trust  estate,  as  owners  of 
legal  estates  are  possessed  of;  and  the  trust  estate  is  in  general  liable 
in  the  same  manner  as  a  legal  estate,  except  in  respect  of  dower. 
(1  Mad.  Chy.  453.)  The  cestui  que  trust  may  alien  it,  and  any  legal 
conveyance  or  assurance  by  him  has  the  same  effect  and  operation 
upon  the  trust  as  it  would  have  had  at  law  upon  the  legal  estate.  (2 
Chy.  Ca.  63,  78;  1  Bra.  C.  (7.  72 ;  3  P.  Wms.  196.)  The  effect  of 
a  fine  is  the  same  as  at  law  with  regard  to  an  equitable  interest,  if  of 
such  a  nature  that,  turned  into  a  legal  interest,  it  would  have  been 
barred.     (1  Atk.  476;  1  Vern.  440.) 

A  common  recovery  suffered  by  a  cestui  que  trust  in  tail,  in  pos- 
session, bars  all  equitable  remainders  depending  iipon  such  estate  tail, 
(1  Chy.  Ca.  49;  2  Td.  64,  &e. :  2  Ventris.  350,)  although  there  was 
no  legal  tenant  to  the  pr?pcipe.  (1  Vern.  13  ;  2  Ves.  276.  277;  2  Chy. 
Ca.  67,  78.)  It  soemp  that  an  equitable  recovery  is  good,  although 
the  equitable  tenant  to  the  praecipe  has  also  the  legal  estate.    And 
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according  to  the  old  practice  of  the  court,  a  recovery  of  an  equitable 
estate  was  not  necessary,  hut  it  might  be  barred  by  deed.  It  has 
been  holden,  that  the  tenant  in  tail  of  an  equitable  estate  might  by 
bare  articles,  or  by  a  devise  or  feoffment,  or  bargain  and  sale,  bar 
the  entail;  but  Lord  Hardwicke  reversed  these  decisions,  and  con- 
fined the  equitable  interest  within  the  channel  marked  out  at  law 
for  barring  the  legal  estate;  so  that  a  tenant  in  tail  of  a  trust  estate 
with  remainders  over,  cannot  by  will  or  settlement  bar  the  remain- 
ders without  a  recovery,  any  more  than  tenant  in  tail  of  a  legal 
estate.  (Amhl.  518;  1  Ves.  260;  2  Vern.  552;  1  P.  Wins.  91;  3  Ves. 
277;  5  Ih.  13.)  Indeed  equity  follows  the  law  so  closely,  that  a  cestui 
que  trust  may  devise  the  trust  estate,  (2  Vern.  680,)  and  by  his  trea- 
son or  felony  he  forfeits  it.  In  England  it  is  subject  to  an  extent, 
unless  it  be  a  trust  of  a  term  of  years ;  and  it  may  be  taken  in  exe- 
cution. In  the  case  before  us,  the  trust  results  to  the  father,  not 
merely  by  his  advancement  of  the  consideration  money,  hut  by  his 
oiun  fraud,  and  equity  holds  him  to  be  vested  with  the  beneficial  in- 
terest for  the  benefit  of  the  very  creditors  whom  it  was  his  object  to 
defraud.  The  case  presents  one  of  the  most  beautiful  illustrations 
of  the  beneficial  and  remedial  powers  of  that  court. 

Following  out  the  general  principle  of  all  the  cases  we  have  refer- 
red to  by  analogy  to  the  rules  of  law,  we  hold  the  general  doctrine, 
that  these  securities  on  equitable  estates  by  judgment,  shall  take  their 
rank  according  to  the  priority  of  their  respective  dates.  The  chan- 
cellor has  correctly  established  the  existence  of  express  fraud  in  the 
case.  Equity  considers  that  as  done  which  ought  to  be  done  in  a 
case  of  clear  fraud,  and  here  we  view  the  whole  transaction  as  if 
Evan  F.  Morgan  had  been  the  grantee  from  Godwin.  It  would  have 
been  an  irreversible  decree  if  the  chancellor,  during  the  life  of  Mor- 
gan, Godwin  being  made  a  party,  had  decreed  a  legal  conveyance 
from  Godwin  to  Morgan,  to  take  effect  as  of  the  date  of  the  convey- 
ance to  the  defendants.  In  such  a  case,  the  parties  would  have  stood 
upon  their  priorities  a?  established  by  the  entry  of  their  respective 
judgments,  and  the  complainants  being  the  oldest  judgment  creditors 
would  have  been  unquestionably  entitled  to  their  whole  claim  out  of 
the  fund.  In  M'Dermott,  et  al.  vs.  Strong,  et  al.,  4  Johns.  Chancery 
Reports.  687,  it  was  decided  that  this  court  has  power  to  assist  a 
judgment  creditor  to  discover  and  reach  the  property  of  a  debtor, 
which  is  beyond  the  reach  of  an  execution  at  law:  that  to  get 
possession  of  the  equitable  interest  of  a  debtor  as  a  resulting  trust  in 
goods  and  chattels,  the  judgment  creditor  must  come  into  this  court. 
But  that  before  a  judgment  creditor  can  be  entitled  to  the  aid  of  the 
court  against  the  goods  and  chattels  of  his  debtor,  or  against  any 
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equitable  interest  of  such  debtor  in  them,  he  must  first  have  taken  out 
execution  at  lawj  and  caused  it  to  be  levied  or  returned  so  as  there- 
by to  show  a  failure  of  his  remedy  at  law;  that  a  judgment  creditor 
who  so  takes  out  execution  at  law,  but  is  unable  to  reach  a  residua- 
ry trust  interest  in  the  chattels  of  his  debtor,  and  files  his  bill  for  the 
aid  of  this  court,  gains,  by  his  execution  and  legal  diligence,  a  legal 
preference  to  the  assistance  of  this  court,  or  a  lien  on  the  equitable  in- 
terest, which  cannot  be  affected  or  impaired  by  any  subsequent  as- 
signment of  that  equity  by  the  debtor,  either  for  the  benefit  of  all  his 
creditors  generally, .  as  under  the  insolvent  act,  or  for  the  benefit  ^of 
a  particular  creditor;  and  that  although  it  is  the  favorite  policy  of 
this  court,  to  distribute  the  assets  among  all  creditors,  pari  passu; 
yet  when  such  a  judicial  preference  has  been  established  by  the  su- 
perior legal  diligence  of  any  creditor,  that  preference  will  be  obser- 
ved in  the  distribution  of  the  assets.  In  the  case  now  before  us,  the 
complainants  have  a  priority  both  of  judgment  and  execution,  and 
have  exhausted  all  the  remedies  at  law.  Their  "judicial  prefer- 
ence "  or  '"  right  acquired  by  legal  diligence  to  the  assistance  of  this 
court,"  in  other  words,  their  "  lien  on  the  equitable  interest,"  has 
been  acquired  by  their  priority  of  judgment  against  real  estate,  as  in 
the  case  just  cited,  the  lien  acquired  was  by  an  execution  at  law, 
that  being  the  case  of  a  ship.  In  Brinherhoff  vs.  Brown,  4  Johns.  Chan- 
cery Rep.,  677,  the  chancellor  says,  "  I  find  the  rule  to  have  been 
long  and  uniformly  established  that  '  to  procure  relief  in  equity  by  a 
bill  brought  to  assist  the  execution  of  a  judgment  at  law,  the  creditor 
must  show  that  he  has  proceeded  at  law  to  the  extent  necessary  to 
give  him  a  complete  title.  If  he  seeks  aid  as  to  real  estate,  he  must 
show  a  judgment  creating  a  lien  upon  such  estate;  if  he  seeks  aid  in 
respect  to  personal  estate,  he  must  show  an  execution  giving  him  a 
legal  preference  or  lien  upon  the  chattels."  In  M'Dermott  vs.  Strong, 
above  cited,  the  chancellor  says,  "  It  may  be  laid  down  as  a  rule  of 
equity,  that  an  execution  creditor  at  law  has  a  right  to  come  here 
and  redeem  an  incumbrance  upon  a  chattel  interest,  in  like  manner 
as  a  judgment  creditor  at  law,  is  entitled  to  redeem  an  incumbrance 
upon  the  real  estate;  and  the  party  so  redeeming  will  be  entitled,  in 
either  case,  to  a  preference,  according  to  his  legal  priority."  In  the 
case  last  cited,  it  will  be  seen  that  the  notion  of  judicial  preference 
is  founded  entirely  on  the  superior  diligence  at  law  of  the  creditor 
entitled  to  it.  When  it  is  termed  a  '^  lien  on  the  equitable  interest  " 
it  is  not  meant  that  any  such  lien  exists  at  law.  It  is  merely  a  right 
acquired  in  equity  by  diligence  at  law.  In  the  case  before  us,  the 
diligence  of  the  complainants  in  obtaining  judgment,  as  well  as  exe- 
cution in  a  court  of  law,  and  prosecuting  their  claim  to  the  utmost 
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limits  in  that  court,  was  superior  to  that  of  any  other  creditor;  and 
the  same  is  true  of  their  proceeding  in  equity.  They  filed  their  bill  to 
obtain  relief  against  the  fraud  of  the  debtor,  established  the  fraud  in 
equity,  and,  at  their  own  expense  and  trouble,  obtained  a  decree  for 
relief  without  any  the  slightest  aid  from  the  other  creditors.  Had  they 
failed  they  alone  would  have  been  liable  for  costs.  Th,e  other  credi- 
tors laid  by  until  their  victory  was  complete;  and,  being  determined 
to  incur  no  risk,  they  refused  to  become  parties  not  only  until  the 
decree  was  made  in  the  complainant's  favor,  but  until  the  sale  was 
effected;  the  amount  of  the  trust  fund  ascertained  to  be  amply  suf- 
ficent  to  pay  the  complainants'  claim;  and  then,  after  the  final  con- 
firmation of  the  sale,  they  became  parties  to  the  suit,  and  arrested 
the  complainants  at  the  very  moment  when  they  expected  to  realise 
the  fruits  of  their  superior  diligence  both  in  law  and  equity,  with  a 
claim  of  right  to  a  rateable  proportion  of  the  whole  fund.  The  doc- 
trine of  distribution  pari  passu  among  creditors  in  equity  proceeds 
solely  on  the  principle,  that  "equality  is  the  highest  equity,"  (3  P. 
Wms.  442,)  and  this  is  strictly  true  in  every  case  to  which  the  doc- 
trine has  ever  been  applied.  But  in  this  case  equality  is  not  equity. 
It  is  little  better  than  plunder  to  the  amount  to  be  lost  by  the  com- 
plainants by  such  a  mode  of  distribution.  In  a  conscientious  regard, 
the  simple  contract  creditor  and  the  bond  creditor  in  England,  are 
held  to  be  equal;  and  it  is  justly  said,  that  "a  debt  without  specialty 
is  as  much  a  debt  jure  naturali  and  in  conscience,  as  a  debt  by 
specialty."  (1  Ch.  Ca.  248.)  But  we  cannot  see  here  that  in  con- 
science there  can  be  any  sound  reason  for  the  omission  to  extend  the 
principle,  that  equitable  securities  shall  claim  according  to  their 
dates,  to  this  case.  That  was  the  principle  upon  which  Lord  Thur- 
low  decided  the  case  of  Beckett  vs.  Cordley  et  al.,  (1  Brown's  Chy. 
Cases,  353.)  There  John  Iveson,  being  about  to  mortgage  an  estate 
upon  which  his  younger  brothers  and  sisters  had  charges,  got  them 
to  Join  the  conveyance,  and  acknowledge  the  receipt  of  their  por- 
tions, giving  thepi  an  undertaking  that  he  woufd  grant  them  a  subse- 
quent mortgage,  and  enter  into  no  prior  security.  He  afterwards 
made  a  subsequent  mortgage  to  the  plaintiff  for  money  lent  before 
on  bond,  and  a  fresh  sum  advanced.  It  was  held,  that  the  claims  of 
the  younger  children  had  priority  in  equity,  and  should  be  preferred 
to  the  plaintiff's  mortgage.  In  the  decision  of  this  cause,  the  Lord 
Chancellor  went  expressly  upon  the  ground,  that  the  equitable  se- 
curity which  was  prior  in  time  must  he  prior  in  equity;  and  in  the 
argument  of  it  by  very  able  counsel,  this  principle  was  admitted  on 
both  sides,  though  it  was  contended  for  the  plaintiff  that  the  younger 
security  being  in  part  for  an  older  debt,  which  had  been  secured  by 
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bond,  the  security  of  the  defendants  was  thereby  postponed  to  it. 
So  too,  in  the  ease  of  a  mortgage,  a  court  of  equity  respects  the 
general  lien  of  a  creditor  by  judgment  against  the  deceased  in  his 
lifetime  subsequent  to  the  mortgage;  the  court  giving  to  such  judg- 
ment a  priority  over  other  debts.  {Morgan  vs.  Lord  Sherrard,  1 
Vern.  293;  Sharp  vs.  Earl  of  Scarborough,  4  Ves.  538;  see  also 
Foly's  case,  2  Freem,  49.)  And  when  a  testator  dies  indebted  by 
judgment,  and  land  mortgaged  by  him  descends  to  his  heir  at  law, 
and  a  great  part,  or  the  whole,  of  the  mortgage  debt  is  by  the  execu- 
tor paid  out  of  the  personal  estate,  and  the  simple  contract  creditors 
of  the  testator  apply  to  a  court  of  equity  to  be  paid,  out  of  the  land 
descended,  so  much  as  the  mortgagee  has  received  from  the  person- 
alty, it  appears  that  Lord  Chancellor  Parker  expressed  an  opinion 
that,  out  of  the  land,  the  court  would  in  the  first  place,  pay  the  cre- 
ditor by  judgment.  {Wilson  vs.  Fielding,  10  Mod.  428.  See  the 
decree  in  this  case  from  the  Beg.  B.  2  Vern.  Zd  edition,  764,  n.) 
Equitable  assets  are,  it  is  true,  by  a  court  of  chancery  distributed 
jpari  passu.  The  most  usual  case  in  which  the  court  has  held  assets 
to  be  equitable  and  not  legal,  has  been  that,  where  by  some  devise, 
grant,  settlement  or  agreement,  it  is  an  object  of  the  trust  to  pay 
debts  generally;  and  in  such  cases  it  is  decided,  as  we  before  ob- 
served, "  that  a  debt  without  specialty  is  as  much  a  debt  jure  natu- 
rali,  and  in  conscience,  as  a  debt  by  specialty."  Indeed,  in  cases  of 
this  description,  by  the  very  terms  which  create  the  trust,  all  credi- 
tors are  considered  as  placed  on  the  same  footing  without  reference 
to  their  legal  rights.  There  are  other  cases,  some  of  which  rest  on 
the  most  refined  distinctions,  and  which  will  be  found  to  be  well 
collected  by  a  late  elementary  writer.  See  Bam  on  Assets,  p.  317, 
324.  The  cases  of  Child  vs.  Stevens,  1  Vern.  101 ;  Symmes  vs.  Sy- 
monds,  4  Bra.  P.  C.  328;  Earl  of  Bristol  vs.  Hungerford,  2  Vern. 
524;  Bothomly  vs.  Lord  Fairfax,  1  P.  Wms.  334,  and  2  Vern.  750; 
Sharpe  vs.  Earl  of  Scarborough,  4  Ves.  538,  and  3  Salk,  83,  are  re- 
ferred to  as  cases  in  which  the  judgment  creditors  have  been  pre- 
ferred out  of  equitable  estates  by  reason  of  their  legal  priority.  After 
the  most  careful  research,  we  have  not  been  able  to  find  a  solitary 
case  in  which  a  trust  estate  resulting  by  the  party's  own  fraud,  has 
been  adjudged  to  be  equitable  assets;  and  in  a  case  like  the  present, 
we  could  not  consent  to  extend  the  doctrine  of  equitable  assets  an 
inch  beyond  the  adjudged  cases,  for  the  purpose  of  depriving  the 
complainants  of  the  benefit  of  their  superior  diligence. 

It  must  be  observed  too,  that  this  is  not  the  case  of  an  application 
to  chancery  for  an  administration  of  assets.  This  judgment  was  re- 
covered and  this  bill  was  filed  in  the  life  time  of  Evan  F.  Morgan, 
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the  debtor,  and  the  prayer  of  the  bill  is,  that  the  title  to  this  land  may 
be  considered  as  vested  in  Morgan,  from  the  date  of  the  deed  of  God- 
win. The  fraud  being  established,  that  prayer  must  be  granted;  and 
this  court  must  view  the  case  as  one  where  the  equitable  title  was, 
and  the  legal  title  ought  to  have  been,  in  Morgan  the  debtor,  from 
that  date.  The  relief  which  we  must  give  is  that,  which  ought  to 
have  been  granted  if  the  decree  had  been  made  in  Morgan's  lifetime. 
The  subsequent  death  of  Morgan  pendente  lite,  without  any  adminis- 
tration on  his  estate,  does  not  alter  the  equity  of  the  case.  The  bill 
does  not  pray  for  an  administration  or  distribution  of  assets,  legal  or 
equitable ;  but  it  does  pray  that  what  ought  to  have  been  done  shall  be 
considered  as  done,  and  that  the  estate  shall  be  considered  as  vested 
in  Morgan,  at  the  date  of  Godwin's  deed.  The  other  creditors  are 
on  their  own  motion  "  admitted  parties  to  come  in  under  the  decree  in 
this  cause."  This  application  was  made  long  after  the  sale  of  the  es- 
tate at  which  the  complainants  may  have  attended  and  bid  to  save  their 
own  claim,  without  any  co-operation  from  the  other  creditors;  and 
the  circumstances  of  the  case  exhibit  nothing  to  warrant  us  in  giv- 
ing them  the  benefit  of  any  risk  or  expense  incurred  by  the  com- 
plainants, who  had  every  reason  to  believe  that  in  doing  what  they 
did  to  increase  the  proceeds  of  the  sale,  they  were  acting  for  their 
own  advantage.  The  decree  of  d'?;tribution,  therefore,  must  be  re- 
versed, and  the  record  and  proceedings  remanded  to  the  court  below. 

Wootten  and  J.  A.  Bayard,  for  plaintiffs  in  error. 

Bates,  for  defendants  in  error. 


DANIEL  CORBIT,  (acting  as  assignee  of  David  Wilson,)  vs.  THE 
PRESIDENT,  DIRECTORS  AND  COMPANY  OF  THE  BANK 
OF  SMYRNA. 


Bank  notes  though  not  money,  have  a  certain  legal  character  in  some  respects 
like  money. 

Though  not  a  legal  tender,  they  are  a  good  tender,  unless  objected  to. 

The  effect  of  a  payment  in  bank  notes  does  not  arise  from  their  conventional 
but  legal  character. 

If  passed  in  payment  of  precedent  debts,  there  is  no  implied  agreement  to  take 
them  ns  money;  as  there  is  in  case  of  a  sale  or  exchange:  or  in  a  cotem- 
poraneous  transaction. 

If  at  the  time  of  a  contract,  a  bank  note  be  paid  without  endorsement,  guar- 
antee or  agreement,  it  is  received  as  money,  and  the  risk  of  the  solvency  of 
the  bank  is  on  the  part  of  the  receiver. 
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In  ease  of  a  guarantee  of  a  note,  the  guarantor  is  entitled  to  reasonable  notice 

of  the  insolvency  of  the  payer. 
A  credit  on  the  bank  books  for  a  general  deposit  is  an  acknowledgment  of  the 

receipt  of  so  much  money. 

Action  of  assumpsit,  for  money  had  and  received  to  plaintiff's  use. 
Plea,  non-assumpsit.  Questions  reserved  by  order  of  the  Superior 
Court  for  New  Castle  county,  at  the  May  term  1837,  to  be  heard  on 
a  case  stated  in  the  Court  of  Errors  and  Appeals. 

The  case  was  tried  before  Johns,  jr.  chancellor,  and  Black,  Har- 
BiNGTON  and  Layton  justices  of  the  Superior  Court. 

The  facts  agreed  on,  were  these: 

On  Monday  the  24th  of  March,  A.  D.  1834,  and  after  bank  hours 
on  that  day,  a  letter  written  by  the  plaintiff,  and  directed  to  a  certain 
Presley  Spruance,  jr.,  a  director  of  the  said  bank,  residing  in  the 
town  of  Smyrna,  where  the  said  bank  transacts  business  and  is  kept, 
was  delivered  by  Spruance  to  Samuel  H.  Hodson,  the  cashier  of  the 
said  bank;  and  at  the  same  time  Spruance  delivered  to  the  said 
cashier  a  package  containing  notes  of  certain  banks  in  Baltimore, 
the  par  value  of  said  notes  being  on  the  face  thereof,  in  the  aggre- 
gate, the  sum  of  $1,670.  Of  these  there  were  bank  notes  of  the  bank 
of  Maryland  of  various  denominations,  amounting  to  $1,510,  in  par 
or  nominal  value;  and  of  the  bank  of  J.  J.  Cohen,  jr.,  &  Brothers, 
amounting  in  nominal  value  to  $160,  which  last  mentioned  notes  are 
now  and  always  have  been  at  par  and  current  as  such. 

The  plaintiff's  letter  to  Mr.  Spruance  was  as  follows: 

"  CantwelVs  Bridge,  3d  Month  24th,  1834. 
P.  Spruance,  jr.. 

Dear  Sir: — By  Chancellor  Johns,  I  herewith  enclose  to  your  care 
sixteen  hundred  and  seventy  dollars,  of  Baltimore  paper,  which  I 
wish  you  to  deposit  in  my  name  as  the  acting  assignee  of  David 
Wilson,  in  the  Bank  of  Smyrna.  This  money  may  remain  on  de- 
posit for  a  year,  or,  until  a  suit  between  George  Houston  and  the 
assignees  in  Maryland  is  decided;  and  this  fact  may  be  some  in- 
ducement for  the  bank  to  receive  Baltimore  paper,  which  under  or- 
dinary circumstances  she  might  not  do.  You  will  please  to  inform  me 
by  io-morrow's  mail,  for,  if  the  bank  will  not  take  it,  I  must  go  to 
Smyrna  for  it,  in  order  to  make  some  other  arrangement  elsewhere. 

Your  friend, 

Daniel  Corbit." 

The  hour  of  the  day  on  which  this  letter  and  the  bank  notes  were 
delivered  to  the  cashier,  was  after  three  o'clock,  P.  M.,  and  about 
the  hour  of  four  or  five  o'clock,  P.  M.  The  hours  for  the  transac- 
tion of  business  in  the  said  bank  are  between  nine  o'clock,  A.  M.  and 
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three  o'clock,  P.  M.;  and  by  the  by-laws  and  ordinances  of  said 
bank,  no  business  can  be  transacted  therein,  except  by  special  order 
of  the  directors,  after  the  hour  of  three  o'clock  P.  M.,  when,  by  the 
said  by-laws  and  ordinances,  the  bank  is  closed.  But  it  is  customary 
for  the  cashier  of  the  bank  to  receive  deposits  after  bank  hours. 

After  Mr.  Hodson  had  received  the  letter  and  counted  the  notes, 
he  informed  Mr.  Spruance  on  the  same  day,  "  that  he  would  take 
the  money  and  pass  it  to  Corbit's  credit  as  desired;  and  further,  that 
Spruance  could  write  to  Corbit  that  the  bank  had  received  the 
money."  And  the  said  Spruance  accordingly  wrote  to  said  Corbit 
by  mail  of  next  day,  to  that  effect,  and  that  no  objection  was  made 
to  the  paper. 

Upon  the  opening  of  the  bank  of  Smyrna  on  the  next  morning,  to 
wit,  on  the  morning  of  the  25th  of  March,  1834,  Hodson  passed  the 
whole  amount  of  the  said  bank  notes,  to  the  credit  of  the  said  Daniel 
Corbit,  on  the  books  of  the  bank,  after  the  usual  manner  of  entering 
deposites  on  the  said  books,  as  follows,  that  is  to  say,  "  Cash  deposited, 
$1,670,  by  Daniel  Corbit,  assignee  of  David  Wilson." 

At  the  time  of  the  receipt  of  this  letter  and  bank  notes,  by  the 
cashier  of  the  Bank  of  Smyrna,  the  Bank  of  Maryland  had  stopped 
payment  that  day,  to  wit,  the  24th  of  March,  1834,  being  unable  to 
redeem  its  notes.  On  Sunday  night,  the  23d  March,  1834,  notice  was 
left  at  the  offices  of  the  printers  and  publishers  of  the  morning  news- 
papers of  Baltimore,  dated  the  24th,  signed  by  "  R.  Wilson,  cashier,"  of 
the  said  Bank  of  Maryland,  of  which  the  following  is  a  copy,  to  wit: 

"  To  THE  PUBLIC. 

BanTc  of  Maryland,  24th  March,  1834. 
The  board  of  directors  of  this  institution  have  ascertained,  with 
surprise  and  deep  regret  equal  to  any  that  the  community  will  feel, 
that  this  institution  is  unable  to  proceed  with  its  business,  and  they 
have  resolved  to  transfer  all  its  effects  to  a  trustee,  for  the  equal 
benefit  of  the  creditors  of  the  bank.  The  board  of  directors  hope 
and  trust  that  the  assets  will  be  sufficient  to  discharge  the  debts  of 
the  institution;  and  their  determination  to  stop  its  business  at  once, 
is  from  a  conviction  that  to  continue  it  longer,  would  only  be  at- 
tended with  a  loss  to  the  community.  Their  advice  to  the  creditor?, 
founded  upon  the  best  Judgment  they  are  now  able  to  form,  is,  not  to 
sacrifice  their  claims.  The  debtors  of  the  institution  will  have  the 
privilege  of  paying  their  debts  with  the  notes  and  certificates  of  de- 
posite  and  the  open  accounts  due  by  the  bank,  and  these  alone  they 
hope  will  enable  the  note  holders  and  depositors  speedily  to  realise 
nearly  all  if  not  the  entire  amount  of  their  credits. 

By  order,  R.  Wilson,  Cashier." 
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Until  the  morning  of  the  24th  March,  1834,  the  notes  of  the  bank 
of  Maryland  had  been  current  in  Baltimore,  and  the  stock  of  said 
bank,  the  par  value  of  which  was  $300  per  share,  had  been  steadily 
quoted  in  the  public  prints  on  the  Saturday  preceding,  at  $500  per 
share.  No  notice,  intimation  or  suspicion  of  the  failure  of  the  said 
Bank  of  Maryland  was  received,  or  had,  by  the  defendants,  or  their 
cashier,  or  by  the  plaintiff,  until  the  26th  March,  1834,  on  which 
day  the  cashier  received  information  from  a  traveller  that  the  bank 
had  failed.  Until  that  day,  (the  26th,)  notes  of  all  the  Baltimore 
banks  were  received  in  deposit  by  the  Bank  of  Smyrna  without  sus- 
picion. No  bank  notes  of  the  Bank  of  Maryland  have  been  redeemed 
since  the  22d  March  1834,  and  the  said  bank  has  never  since  been 
opened  for  the  transaction  of  business.  Nothing  has  been  received 
by  the  said  Bank  of  Smyrna,  for  or  on  account  of  the  said  notes 
of  the  Bank  of  Maryland,  nor  could  the  said  Bank  of  Smyrna  at 
any  time  since  the  receipt  of  the  said  deposite  of  said  notes,  have 
received  anything  from  the  said  Bank  of  Maryland  therefor.  The 
affairs  of  the  Bank  of  Maryland  have  not  been  brought  to  a  final 
close.  Nothing  can  now  be  had  for  the  notes  of  the  Bank  of  Mary- 
land, or  could  at  any  time  since  the  23d  March,  1834,  have  been 
had  therefor,  unless  by  selling  the  same  at  a  discount  in  the  market. 

After  the  cashier  had  learned  that  the  Bank  of  Maryland  had 
failed,  and  at  the  first  meeting  of  the  board  of  directors  of  the  Bank 
of  Smyrna  since  the  deposite  of  the  said  notes,  to  wit,  on  Thursday 
the  27th  day  of  March,  1834,  the  said  defendants  being  informed  of 
the  premises,  proceeded  to  act  upon  the  si;bjeet  as  directors  of  the 
said  Bank  of  Smyrna. 

The  identical  notes  deposited  by  Corbit  had  been  at  all  times  kept 
to  themselves,  so  separated  from  other  paper  as  to  be  easily  distin- 
guished from  all  other  notes  or  money,  and  had  been  kept  altogether 
in  one  and  the  same  bundle.  The  directors  forthwith  ordered  them 
to  continue  to  be  so  kept,  and  that  the  cashier  give  immediate  notice 
to  Mr.  Corbit,  that  the  bank  did  receive  them  as  a  special  deposite. 
and  that  the  identical  notes  deposited  were  to  themselves,  and  would 
remain  at  all  times  subject  to  his  order.  In  obedience  to  this  order, 
the  cashier  immediately  wrote  (and  Corbit  received  from  him)  a  letter, 
of  which  the  following  is  a  copy : 

Ba7ik  of  Smyrna,  March  27th,  1834. 
D.  Corbit,  Esq., 

Dear  Sir. — The  board  of  directors  have  this  day  instructed  me  to 
say,  that  the  money  which  passed  to  your  credit,  as  acting  assignee 
of  David  "Wilson,  on  the  25th  inst.,  by  the  hands  of  P.  Spruance,  jr., 
is  received  as  a  special  deposite,  and  that  the  identical  notes  (being 
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principally  of  the  Bank  of  Maryland)  are  to  themselves,  and  will 
remain  subject  to  your  order  or  check. 

Very  respectfully,  your  obedient  servant, 

(Amount,  $1670.)  S.  H.  Hodson,  Cashier." 

The  last  mentioned  letter  was  put  into  the  hands  of  Corbit  by  Hod- 
son,  on  the  afternoon  of  the  same  day  (the  37th  March  1834,)  said 
Corbit  being  then  in  Smyrna,  and  having  called  on  Hodson  at  that 
time.  The  plaintiff  then  informed  the  said  cashier  that  he  would  go 
and  see  the  man  who  had  passed  upon  him  this  paper,  and  if  he  re- 
fused to  take  it  back,  he  Corbit,  would  willingly  commence  a  suit 
against  him,  if  the  bank  should  deem  that  course  best:  said  bank 
notes  were  passed  to  said  plaintiff  by  a  certain  George  Biddle,  agent 
of  Ann  Ford,  executrix  of  George  Ford,  deceased,  on  Monday  the 
24:th  day  of  March  1834,  between  13  o'clock  M.  and  1  o'clock  P. 
M.  on  that  day,  and  were  paid  to  him  as  the  acting  assignee  of  Da- 
vid Wilson  in  payment  of  a  debt,  due  to  said  Wilson  by  George 
Ford. 

The  regular  day  of  meeting  of  the  directors  of  the  Bank  of  Smyr- 
na has  always  been  and  yet  is,  Thursday  of  every  week.  Of  this 
the  plaintiff  knew  at  the  time  of  said  deposit,  and  it  was  matter  of 
general  notoriety.  All  the  said  bank  notes  so  deposited  by  the  plain- 
tiff as  aforesaid  have  always  been  kept  by  the  said  bank  of  Smyr- 
na separate  from  other  paper,  since  the  order  of  said  directors 
in  regard  thereto,  and  the  bank  has  so  kept  them,  subject  to  the 
order  of  the  plaintiff.  The  bank  now  offers,  and  has  been  willing  at 
all  times,  to  deliver  up  to  the  plaintiff,  the  identical  notes  by  him  de- 
posited as  aforesaid:  but  the  plaintiff  submits  it  to  the  court,  that  by 
the  cashier's  act  of  receiving  the  said  notes  as  cash  as  aforesaid,  and 
in  consequence  of  the  entry  to  that  effect  on  the  books  of  the  bank, 
the  said  bank  had  made  the  notes  their  own,  and  must  bear  the  loss 
thereon. 

It  was  agreed  by  the  parties,  that  the  court  should  give  judgment 
for  the  plaintiff,  for  the  amount  of  the  notes  of  the  bank  of  J.  J.  Co- 
hen, jr.  &  Brothers,  to  wit:  the  sum  of  $160,  there  being  no  contro- 
versy respecting  those  notes.  And  it  was  further  agreed,  that  if  the 
court  should  be  of  opinion  that  the  plaintiff  ought  to  recover  of  the 
defendants  the  amount  of  the  said  notes  of  the  bank  of  Maryland,  at 
their  par  or  nominal  value,  being  the  sum  of  $1,510,  then  judgment 
should  be  rendered  for  the  plaintiff  for  the  said  sum  of  $1,510  in  addi- 
tion to  the  aforesaid  sum  of  $160,  and  the  defendants  should  retain 
the  said  notes  of  the  Bank  of  Maryland.  But  if  the  court  should  be  of 
opinion  that  the  plaintiff  ought  not  to  recover  as  aforesaid,  the  amount 
of  the  said  notes  of  the  Bank  of  Maryland  at  their  par  or  nominal  va- 
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lue,  then  judgment  should  not  be  rendered  for  the  plaintiff  for  any 
further  sum  that  the  aforesaid  $160,  the  amount  of  the  said"  notes  of 
the  bank  of  J.  J.  Cohen,  jr.  &  Brothers,  and  in  that  event  the  defend- 
ants should  deliver  up  to  the  plaintiff  the  identical  notes  aforesaid  of 
the  Bank  of  Maryland. 

The  cause  was  argued  by  Booth  and  Rogers  for  the  plaintiff;  and 
by  Frame  and  //.  Stout  (of  Bait.)  for  the  defendants. 

Booth,  for  plaintiff: 

The  question  is,  whether  on  a  deposit  in  bank  of  the  notes  of  an- 
other bank,  which  are  received  as  cash,  and  carried  to  the  general 
credit  of  the  depositor  as  cash,  the  bank  can  afterwards  treat  it  as  a 
special  deposite,  and  require  the  depositor  to  take  the  same  notes  back. 

It  is  admitted  that  each  of  the  parties  is  equally  innocent  in  this 
business.  Neither  of  tliem  knew  of  the  failure  of  the  Bank  of  Mary- 
land at  the  time  of  the  deposite.  The  bank  was  to  derive  a  benefit 
from  the  deposite,  which  was  to  remain  for  at  least  one  year.  Corbit 
gave  them  the  choice,  to  receive  it,  or  to  refuse  it  at  once,  that  he 
might  have  the  opportunity  to  return  the  money  to  the  person  of  whom 
he  had  it.  They  received  it,  and  directed  Mr.  Spruance  to  inform 
him  so.  They  received  it  as  cash,  and  carried  it  to  the  credit  of 
Corbit  as  cash.  They,  therefore,  took  upon  themselves  the  risk  of 
the  solvency  of  the  Bank  of  Maryland,  and  the  loss  must  fall  on  them. 

The  general  rule,  as  to  paper  transferable  by  bare  delivery  is,  that 
the  person  delivering  it  does  not  guarantee  that  it  is  good,  but  only 
that  it  is  genuine.  The  party  receiving  the  bills,  takes  them  at  his 
own  risk.  This  is  the  principle  in  all  transfers  by  way  of  sale,  or  in 
pa}Tm-ent  of  debts  by  mere  delivery,  without  indorsement.  1  Ld.  Ray. 
442,  Governor  &  Co.  of  the  Bank  of  England  vs.  Newman. 

Here  the  plaintiff  sends  notes  to  the  bank  and  requires  a  speedy 
answer  whether  they  will  receive  them;  they  answer  that  they  will 
take  them  and  credit  him  as  so  much  cash.  This  is  a  purchase  of 
the  notes,  and  a  payment  for  them:  for  the  giving  of  credit  is  the  same 
as  a  payment  to  Corbit,  and  a  deposite  of  that  much  cash  by  him. 
10  Wheat  Rep.  333,  46,  Bank  U.  S.  vs.  Bank  of  Georgia. 

Viewing  the  matter  in  this  light,  if  the  Bank  of  Smyrna  had  paid 
the  amount  of  these  notes  to  Corbit,  could  they  have  recovered  it 
back  from  him  on  learning  that  the  Bank  of  Maryland  had  failed? 
Certainly  not.  And  if  he  had  then  deposited  that  amount,  could  the 
bank  have  refused  to  pay  the  deposite?  Certainly  not.  And  yet  the 
transaction  is  the  same.  3  T.  Rep.  757,  Fenn  vs.  Harrison;  1  Esp. 
Rep.  106,  Bolton  vs.  Reichard;  Idem.  447,  Fydell  vs.  Clark;  15 
EaM.,  7,  Emly  vs.  Lye;  13  Com.  Law  Rep.  201,  Cammidge  vs.  Allenhy. 

If  Corbit  had  owed  a  note  to  the  Bank  of  Smyrna,  and  had  paid 
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these  notes  to  the  bank,  there  might  be  some  reason  in  contending 
that  he  should  be  responsible  for  the  solvency  of  the  notes:  though  I 
doubt  whether  in  the  case  of  banks  the  court  would  hold  the  payer 
liable.  There  is  a  manifest  distinction  between  that  case  and  the 
case  of  a  depositor  in  a  bank.  Banks  could  not  do  business  on 
such  principles.  Their  depositors,  if  the  notes  which  they  deposited 
were  liable  at  all  times  to  be  returned  upon  them,  would  soon  draw 
out  all  their  deposites,  and  would  not  suffer  them  to  remain  on  any 
such  terms.  It  is  for  the  interest  of  the  banks,  then,  to  take  these 
notes  as  cash. 

Again,  on  the  principles  of  all  negotiable  paper  where  there  is  a 
liability  over,  it  is  incumbent  on  the  party  to  give  notice  of  the  failure 
of  the  party  first  bound  to  pay.  General  knowledge  by  Corbit  of  the 
insolvency  of  the  Bank  of  Maryland  will  not  do;  he  was  entitled  to 
notice  from  the  Bank  of  Smyrna  of  the  failure  of  the  Bank  of  Mary- 
land. It  is  true  they  notified  him  that  the  notes  were  received  as  a 
special  deposite;  but  this  was  not  notice  of  the  failure  of  the  Bank 
of  Maryland;  and  it  was  an  act  which  the  board  of  directors  had 
no  authority  to  do,  as  their  officer  had  already  received  the  notes  as 
cash,  and  carried  them  to  the  general  credit  of  Corbit. 

This  principle,  then,  decided  by  Lord  Holt,  and  followed  up  by 
all  these  decisions,  is  the  principle  which  must  govern  this  case,  that 
a  party  passing,  depositing,  or  having  discounted  a  note  payable  to 
bearer,  without  indorsing  it,  is  not  answerable  for  the  solvency  of 
the  note.  The  exception  is  the  case  of  passing  a  note  in  payment  of 
an  antecedent  debt,  and  the  reason  is  because  there  is  an  antecedent 
obligation  to  pay  money;  and  if  the  notes  paid  do  not  turn  out  to  be 
good  money,  the  payer  is  liable  over;  but  in  all  the  other  cases  there 
is  no  obligation  to  pay  or  receive,  and  it  stands  on  the  agreement  of 
the  parties.  If  they  agree  to  take  them  as  cash,  they  are  cash;  and 
in  all  cases  this  agreement  will  be  implied  unless  the  party  indorses 
the  note,  and  thus  maks  himself  liable.  7  Term  Rep.  65,  Owenson 
vs.  Morse,  illustrates  this  rule. 

Bank  notes  are  stronger  than  the  ordinary  cases  of  evidences  of 
debt  or  negotiable  paper.  They  are  treated  as  money.  1  Burr. 
Rep.  452,  7.  And  this  is  peculiarly  so  in  the  United  States.  Angel 
&  Ames  on  Corp.  132.  In  case  of  a  general  deposite  the  bank  is 
authorized  to  use  the  deposite  subject  to  the  draft  of  the  depositor; 
in  the  case  of  a  special  deposite  it  is  not  so.  2  Pet.  Rep.  318,  Bank 
of  Kentucky  vs.  Wistar;  1  Binn.  Rep.  27,  Levy  vs.  Banic  U.  S.:  (> 
Mass.  Rep.  321,  Ellis  vs.  Wild;  11  JoJitis.  Rep.  409,  WhithecJc  vs. 
Vanness;  Byles  on  Bills,  91 ;  16  Law  Lib.  54. 
VOL.   II.  31 
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1st.  Then,  between  these  two  innocent  parties  the  bank  is,  on  the 
principles  of  law,  to  bear  the  loss;  and,  Jidly,  it  is  equally  so  on 
principles  of  justice,  having,  by  accepting  these  notes  on  general  de- 
posite,  prevented  Corbit  from  returning  them  immediately  to  the 
person  of  whom  he  had  received  them.  Having  received  them  from 
Ford  in  payment  of  a  pre-existing  debt,  Ford  would  have  been 
bound  to  take  them  back.  Corbit  would  now  be  without  remedy, 
having  been  prevented  by  the  bank  from  returning  the  money  to 
Ford  in  due  time.  The  mere  fact  of  Corbit  having  passed  them  to 
the  bank  and  received  credit  for  them,  which  was  equal  to  payment 
for  them  in  cash,  would  prevent  his  recovery  against  Ford.  3 
Cranch,  218. 

tStout,  for  defendant: 

The  lOtli  Art.  of  the  constitution  U.  S.,  prohibits  congress,  or  any 
state,  from  making  anything  a  legal  tender  but  gold  and  silver.  Bank 
paper  is  a  conventional  representative  of  cash;  but  the  moment  it 
loses  that  conventional  character  it  is  waste  paper.  Cash  is  gold  and 
silver,  and  nothing  is  money  but  cash. 

The  plaintiff's  narr.,  is  for  money  had  and  received  to  his  use.  Is 
it  sustained  by  the  fact?     Did  the  Bank  of  Smyrna  receive  money? 

A  receipt  for  so  many  "  dollars  "  has  been  decided  to  be  no  pay- 
ment of  a  debt,  because  the  payment  was  in  the  notes  of  a  third  per- 
son. 2  Gill  &  Johns  512.  The  receiving  bank  notes  as  money  is 
nothing  more  than  conventional  regulation,  and  this  cannot  be  car- 
ried any  further  than  while  the  bank  pays  its  notes  in  gold  and  silver. 
13  Wend.  Rep.  104-5.  Is  the  word  cash  more  effectual  than  money? 
Goldsmith's  notes  were  once  considered  as  money,  and  once  so  deci- 
ded by  Lord  Holt,  but  this  doctrine  has  been  exploded.  2  Johns. 
Rep.  461.  A  receipt  for  "  dollars  "  is  no  payment  of  money  unless 
cash  be  paid.     5  Ibid,  68. 

This  is  an  action  of  assumpsit.  1  Selw..  N.  P.  31,  definition  of  the 
action  of  assmpsit.  A  contract  is  an  agreement  to  do  or  not  to  do 
something  on  a  sufficient  consideration.  4  Wheat.  122.  The  plain- 
tiff is  to  recover  a  compensation  for  an  injury  sustained.  1  Esp.  Rep. 
5,  6.  If  a  bill  or  note  be  of  no  value,  it  may  be  considered  as  waste 
paper.  2  Johns.  Rep.  61 ;  6  T.  Rep.  52-3.  If  the  bill  turn  out  to  be 
bad,  it  may  be  considered  as  a  nullity.  And  there  is  no  difference 
between  individual  paper  and  bank  paper.  11  Wendall.  16,  judge  Sa- 
vage alludes  to  these  cases  and  others,  and  says,  "  these  cases  as- 
sume that  notes  thus  delivered  are  of  value  when  delivered." 

Now,  the  plaintiff  is  to  recover  a  compensation  for  an  injury  sus- 
tained. What  injury  has  he  sustained?  A  nullity  can  beget  nothing, 
and  these  notes  when  deposited  were  waste  paper.     It  is  utterly  im- 
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possible  that  in  divesting  himself  of  waste  paper  he  could  acquire  a 
riglit  to  recover  compensation  for  an  injury. 

Then  a  contract  must  be  on  a  sufficient  consideration.  Ex  nudo 
pacto  no7i  oritur  actio.  What  consideration  could  arise  on  the  de- 
posit of  worthless  paper  for  the  contract  to  pay  cash? 

It  is  difficult  to  distinguish  between  cases  of  forged  paper  and  in- 
solvent paper.     5  Taunt.  488;  13  Wendall,  105. 

Suppose  Corbit  had  sold  the  bank  a  dead  horse,  a  burnt  house, 
a  sunk  ship,  or  a  farm  swept  away  by  a  flood;  would  it  form  a  con- 
sideration for  a  promise  to  pay  ?  4  Price  E.vchec.  Rep.  105 ;  2  Kent 
Com.  468.  It  is  the  very  essence  of  the  contract  that  the,  thing  sold 
should  have  not  only  a  potential  but  an  actual  existence.  The  Bank 
of  Maryland,  if  not  overwhelmed  by  a  flood  of  water,  was  sunk,  and 
submerged  by  a  flood  of  insolvency.  Its  paper  was  worthless — a 
non-entity. 

Story  on  Bailments,  sec.  97,  240,  in  speaking  of  deposites,  says 
there  is  an  irregular  or  improper  kind;  when  the  depositor  delivers 
the  thing  to  be  returned.  Deposites  of  money  to  banking  corpora- 
tions is  a  loan  to  be  returned.  Sec.  372,  locatio,  or  hire  for  use: 
Sec.  222,  a  mutuum  or  loan  for  consumption;  corn,  wine  and  money 
classed  together.  "What  is  the  doctrine  as  to  these?  A  warranty. 
1  Selwyn,  N.  P.  334,  n.  5 ;  482,  n.  1 ;  2  Kent  Com.  470 ;  note  c,  last 
ed.,  as  to  provisions.  1  Blac.  Com.  439 ;  2  Camp.  390,  as  to  wine. 
I  refer  to  these  cases  because  judge  Story  has  connected  money  with 
corn  and  wine,  and  noscitur  a  sociis.  2  Johns.  Rep.  459.  If  a  cre- 
ditor receive  brass  instead  of  gold,  the  debt  is  not  discharged. 

But  it  was  said  that  the  bank  ought  to  have  offered  to  return  the 
notes.  And  did'nt  they?  See  the  case  stated.  How  did  the  bank 
injure  Corbit?  It  gave  him  immediate  notice  that  the  notes  remained 
by  themselves  and  subject  to  his  order.  Should  he  not  then  have 
taken  them  and  resorted  to  Ford  of  whom  he  took  them.  6  Barn. 
&  Cress.  373,  (Com.  Law  Rep.,  102,)  was  a  case  of  laches:  the  payer 
kept  the  notes  a  week,  and  then  did  not  offer  to  return  them. 

Chitty  on  Bills,  last  ed.,  387.  The  necessity  of  presenting  the 
bills  obviated  by  an  offer  to  return  them.  And  this  refers  to  and 
explains  Cammidge  vs.  Allenhy,  cited  for  plaintiff.  Where  the  bank 
«tops  before  the  notes  could  be  presented,  and  the  notes  are  offered 
to  be  returned,  there  is  no  necessity  of  a  presentment  or  notice  of 
non-payment.  Here  the  bank  had  failed  before  the  notes  were  de- 
posited. 

Mr.  Booth  admitted  that  insolvent  paper  is  not  a  payment  of  a 
precedent  debt;  but  he  insisted  that  it  was  a  payment  in  a  simulta- 
neous transaction  of  bargain  and  sale.     What  is  the  reason  of  the 
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distinction?  If  a  note  will  not  pay  for  a  hat  bought  yesterday,  why 
should  it  2)ay  for  the  same  article  bought  now.  The  distinction  does 
not  exist.  11  Wendall,  1,  9,  and  13  Wendall,  101,  Lightbody  vs. 
Ontario  Bank.  Judge  Savage  had  to  decide  this  question,  on  wliich 
Kent  and  Spenser  differed.  He  followed  Kent,  and  had  tlie  good 
fortune  to  have  his  opinion  confirmed  by  nineteen  out  of  twenty  of 
the  Court  of  Appeals.    This  case  reviewed  all  the  cases  cited. 

Chitty  on  Bills,  268.  A  distinction  was  once  taken  between  pay- 
ment of  a  precedent  debt  and  a  concurrent  payment;  but  it  is  now 
settled  that  unless  it  be  expressly  agreed  that  the  assignee  should 
take  the  paper  as  payment  and  run  the  risk,  it  is  no  payment.  I 
Cowen  R.  383;  1  Esp.  Ca.  3,  Stedman  vs.  Gooch;  6  Term  Rep.  52; 
6  lb.  60;  2  Johns  Rep.  461,  though  a  case  of  forgery,  assents  to  7 
T.  Rep.  62,  Owenson  vs.  Morse;  11  Wendall,  16. 

Is  there  any  difference  between  bank  notes  and  individual  notes? 
They  are  equally  promissory  notes.  6  Barn.  &  Cress.  13,  (C.  L.  R.;) 
11  Wmd.  15;  9  Johns.  Rep.  310,  11;  2  lb.  461.  There  must  be  a 
clear  and  special  agreement  to  take  the  paper  as  money,  and  to  run 
the  risk  of  collection.     1  Cowen  R.  383. 

The  same  rule  that  applies  in  case  of  forged  paper  applies  to  the 
case  of  worthless  paper.  2  Stark  Ev.  596,  n.  1.  All  the  cases  show 
that  a  payment  in  forged  paper  or  base  coin  is  no  payment.  2  Johns. 
Rep.  455,  460,  461. 

AVlien  a  bank  fails  its  notes  are  of  no  value,  and  the  loss  shall  fall 
on  the  person  in  whose  hands  they  are  at  the  time.  11  Wend.  14. 
As  the  death  of  the  bank  leaves  its  notes  so  judgment  finds  them — 
worthless,  a  nullity.  Finding  them  thus,  what  compensation  can 
Mr  Corbit  claim  for  this  worthless  paper?  What  consideration  has 
the  bank  received  for  an  obligation  to  pay  him  any  thing?  What 
injury  or  loss  has  he  sustained  from  their  not  paying  him  something 
for  nothing? 

Frame,  on  the  same  side. — General  indebitatus  assumpsit,  on  the 
implied  promise  which  the  law  raises  in  consequence  of  the  transac- 
tion. An  action,  therefore,  on  the  lowest  order  of  responsibility, 
requiring  a  clear  case  of  legal  liability. 

WTiat  are  the  facts?  A  deposite  by  plaintiff  of  the  notes  of  a 
broken  bank,  in  the  general  course  of  business,  on  Tuesday  morning, 
both  parties  being  ignorant  of  the  failure  of  the  bank.  The  notes 
kept  separately,  never  mingled  with  the  other  notes  in  the  bank's 
vaults.  The  knowledge  of  the  failure  of  the  Bank  of  Maryland  re- 
ceived on  Wednesday.  On  Thursday  Corbit  notified  that  the  paper 
was  kept  separate  and  held  subject  to  his  order,  thus  refusing  to  take 
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them  as  cash.  The  bank  has  never  received  any  thing  on  these 
notes. 

The  whole  transaction,  then,  from  which  any  thing  of  assumpsit 
can  be  implied,  is  the  mere  act  of  the  deposite  of  these  notes.  The 
character  of  this  deposite  is  a  bailment.  I  am  willing  to  admit  that 
a  bailment  of  this  kind  makes  the  notes  the  property  of  the  bailee, 
and  makes  him  responsible  to  the  bailor  for  the  value  of  the  deposite. 
And  can  the  principles  of  justice  require  that,  in  a  case  where  the 
bailee  is  able  to  return  the  identical  deposite,  he  should  do  any  thing 
more?  There  being  then,  no  thing  of  value  deposited  with  the  bank, 
what  is  the  consideration  on  which  to  found  this  implied  assumpsit 
to  return  any  thing  of  value.  Even  in  the  case  of  an  express  pro- 
mise, there  must  be  a  consideration,  for  ex  nudo  pacto  oritur  non 
actio;  equally  and  more  so  is  it  necessarv'  that  there  should  be  a 
consideration  to  support  a  legal  liability  growing  out  of  the  implied 
assumpsit. 

The  action  of  assumpsit  is  peculiarly  an  equitable  action.  Even 
in  the  case  of  a  receipt  of  money,  gold  and  silver,  a  party  cannot 
be  compelled  to  repay  it,  unless  on  the  principles  of  equity  it  would 
be  unjust  for  him  to  retain  it.  Chitty  on  Bills,  12,  13,  91;  5  Johns. 
Rep.;  8  Hid.;  3  Term  Rep.;  Douglass,  138;  Cowper  R.  199,  200; 
2  Burr.  Rep.  lOlT),  1012 ;  4  ib.  2134. 

These  are  fundamental  principles  of  the  action  of  assumpsit  for 
money  had  and  received — the  claims  of  natural  justice.  What,  then, 
is  the  natural  justice  of  this  case?  Keeping  in  view  the  admission 
of  the  case  stated,  that  nothing  was  delivered  but  waste  paper,  would 
not  natural  justice  be  violated  by  compelling  the  bank,  instead 
of  returning  this  useless  paper,  to  restore  in  place  of  it  gold  and  silver 
to  the  amount  of  its  nominal  value.  It  is  admitted  that  both  are  in- 
nocent; and  in  that  case  melior  est  conditio  defendentis,  or  possiden- 
tis. 1  Mass.  Rep.  66.  And  this  applies  where  both  are  equally  in- 
nocent or  equally  guilty.     3  Burr.  1526.     17  Mass.  Rep.  42. 

It  is  argued,  that  because  the  bank  received  these  notes  on  gene- 
ral deposite,  and  placed  them  to  the  credit  of  the  plaintiff  as  cash, 
they  are  bound  to  pay  him  the  amount  of  their  nominal  value  in  cash ; 
and  this  in  the  face  of  an  admission  that  notes  and  not  cash  Avere  de- 
posited. And  it  has  been  said  that  in  this  country,  bank  notes  are 
money.  On  the  contrary,  I  say  peculiarly  in  this  country,  nothing 
is  money  but  gold  and  silver  coin ;  and  nothing  else  can  be  made 
money  by  law,  without  a  violation  of  the  constitution  of  the  United 
States. 

Even  Lord  Mansfield's  remarks  in  1  Burr.  457.  have  been  carried 
beyond  their  legitimate  effect.     His  meaning  is,  that  by  common  con- 
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sent,  bank  notes  are  treated  as  money,  not  that  they  are  money.  So 
far  from  it,  he  places  it  on  the  general  consent  of  the  community. 

We  agree  to  this  principle,  that  bank  notes  constitute  a  part  of  the 
currency,  and  by  conventional  arrangement,  are  treated  as  money: 
but  what  is  the  foundation  of  this  agreement  of  the  community?  that 
they  represent  money;  that  they  are  convertible  into  money,  because 
the  bank  which  issued  them  is  bound  to  pay  in  specie.  The  solvency 
of  the  bank,  therefore,  is  the  basis  of  this  conventional  character, 
which  is  given  to  notes  as  money.  It  is  so  regarded  by  Lord  Mans- 
field, in  the  case  cited.  If  this  be  the  foundation  of  the  agreement  to 
treat  these  notes  as  money,  can  it  remain  when  the  foundation  fails. 
The  moment  that  the  bank  ceases  to  redeem  the  notes  and  pay  them 
in  cash  they  cease  to  be  regarded  as  money,  and  their  character  as 
money  fails.  A  party  may  to  be  sure,  receive  the  paper  after  such 
failure,  being  ignorant  of  the  fact;  but  that  does  not  alter  the  cliar- 
acter  of  the  notes  as  useless  paper,  and  restore  them  to  the  charac- 
ter of  money :  and  on  the  principle  of  a  mistake  of  the  fact,  he  would 
not  be  bound  to  keep  them  as  money.  I  do  not  deny,  that  if,  with 
knowledge  of  the  fact,  they  choose  to  take  them  as  money,  they  would 
be  bound  to  abide  by  their  agreement.  These  principles  are  fully 
recognized  by  the  case  in  11th  and  13th  WendalVs  Rev.,  which  set- 
tles this  case.  It  is  true  as  was  said  by  Mr.  Booth,  that  the  princi- 
ple decided  was,  that  payment  of  notes  of  a  broken  bank  did  not  dis- 
charge a  pre-existing  debt;  but  it  is  clear,  both  from  the  reasoning 
in  this  case  and  the  other  cases,  that  there  is  no  distinction  between 
paying  a  pre-existing  debt,  and  generating  a  debt.  If  it  will  not  dis- 
charge a  debt,  how  can  it  create  a  debt?  It  is  in  vain  to  say  that 
these  notes  were  taken  as  cash :  they  were  so  taken  in  profound  igno- 
rance of  the  failure  of  the  Bank  of  Maryland.  The  policy  of  the 
law  in  relation  to  the  notes  of  insolvent  banks,  is  to  drive  them  out 
of  circulation  the  moment  the  bank  fails.  To  let  them  lose  their  con- 
ventional character  as  mone^^  when  they  cease  to  represent  money: 
and,  if  they  be  afterwards  passed  in  ignorance  of  the  fact,  to  give  to 
the  party  receiving  them  the  right  to  return  them,  on  the  ground  of 
mistake.  A  contrary  doctrine  leads  to  endless  frauds  in  the  shifting 
of  liabilities. 

It  was  considered  by  the  other  side  that  this  was  the  case  of  an 
actual  payment  by  the  bank  to  Corbit  of  money  to  the  amount  of 
these  notes;  and  an  immediate  deposit  of  cash  by  him.  T  deny  it — 
but  suppose  it  was  so.  would  it  better  his  case?  It  would  be  the  case 
of  money  paid  by  mistake;  money  paid  without  a  consideration;  and 
the  principle  is  undoubted,  that  in  case  of  such  payment  the  party 
may  recover  it  back.     And  the  bank  still  having  possession  of  the 


CoRBiT  VS.  The  Bank  of  Smyrna.  247 

notes;  or,  if  they  please,  of  the  money,  which  was  ignorantly  paid 
for  the  notes;  they  may  equally  and  a  fortiori  defend,  themselves  on 
the  same  principle — a  fortiori,  because  melior  est  conditio  def endentis. 
But  there  was  no  payment.  It  is  not  like  the  case  in  10  Wheaton 
333,  where  the  notes  deposited  were  the  notes  of  the  bank  receiving 
them;  and  so  of  the  case  of  the  Bank  of  Kentucky,  1  Peters  Rep. 
325.  Here  the  notes  deposited  were  not  the  notes  of  the  Bank  of 
Smyrna,  which  would  be  a  payment  and  create  a  liability  to  pay 
cash;  but  of  notes  of  the  Bank  of  Maryland,  which  were  worthless; 
which  were  only  received  on  account  of  a  supposed  conventional 
character  of  solvency  which  they  no  longer  possessed. 

It  has  been  conceded  that  where  the  paper  passed  is  forged  paper 
or  base  coin,  the  payer  is  responsible.  10  Wheat.  342,  1^  Johns.  Rep. 
455.  Now  where  can  be  the  difference  between  a  forged  note,  and 
especially  of  base  coin,  and  the  note  of  a  broken  bank.  As  it  regards 
value,  any  thing  that  could  constitute  the  consideration  for  a  promise ; 
they  are  the  same.  A  forged  note  cannot  be  worth  less  than  nothing, 
and  the  note  of  a  broken  bank  is  worth  nothing.  They  stand  then 
on  the  same  footing.  There  is  no  reason  for  a  distinction.  Neither 
is  there  any  reason  for  the  distinction  contended  for  between  the  pay- 
ment of  a  pre-existing  debt,  and  a  co-temporaneous  transaction — un- 
less on  the  ground  of  express  agreement  to  receive  the  notes  as  cash. 
The  existence  of  such  an  agreement  is  assumed  in  every  case  where 
such  a  payment  has  been  considered  good.  Chitty  on  Bills,  185 ;  7 
T.  Rep.  60;  1  Strange,  415-16;  5  Johns.  Rep.  68.  1  Cowen,  382,  re- 
views the  cases  and  places  it  on  the  footing  of  agreement. 

The  case  cited  from  Lord  Raymond  as  the  foundation  of  this  dis- 
tinction, is  the  case  of  discounting  a  bill;  buying  it  at  the  vendee's 
risk,  without  guarantee  of  the  vendor,  and  the  plain  principle  of  ca- 
veat emptor  governs  the  case.  1  Esp.  Rep.  106;  same  case  as  that 
in  6  Term  Rep.  130,  Bolten  vs.  Riechard  or  Richard,  on  the  footing  of 
agreement.  15  East.  13,  on  the  same  ground.  The  course  of  busi- 
ness in  these  cases  of  buying  individual  bills,  is  to  take  the  indorse- 
ment of  the  vendor,  if  it  is  designed  to  resort  to  him,  and  the  failure 
to  do  so  is  evidence  of  the  agreement — not  so  of  bank  notes.  6  Barn. 
&  Ores.  373;  (13  Com.  Law.  202,)  turned  on  laches.  Where  is  the 
laches  here.  The  counsel  started  some  idea  that  the  Bank  of  Smyr- 
na was  bound  to  notify  Corbit,  and  tender  a  return  of  the  notes.  The 
case  stated,  agrees  that  they  did  so,  and  without  delay.  The  money 
was  received  on  Monday  after  banking  hours.  He  deposited  on 
Tuesday.  The  bank  heard  of  the  failure  on  Wednesday,  and  noti- 
fied Corbit  on  Thursday.  11  Johns.  453,  was  a  special  agreement  to 
give  $90  for  a  horse,  provided  the  vendor  would  take  the  note  of  a 
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third  person  in  payment.  6  Mass.  Rep.  321,  Ellis  vs.  ^ild,  was  on 
the  same  principle  of  agreement,  but  is  not  law;  because  the  notes 
taken  were  forged.  5  Taunton  488,  is  contra.  3  Cranch,  218,  does 
not  conflict  with  this  view.  All  the  other  cases  cited  are  the  cases 
of  a  sale  of  the  bill  or  note- — shaving  transactions;  the  very  essence 
of  which  is  risk,  and  profit  for  the  risk,  and  the  rule  is  caveat  emp- 
tor. 1  Lord  Raymond,  442;  3  T.  Rep.  757;  Ves.  jr.  368;  15  East 
6;  2  Barn  &  Aid.  327;  2  Coxe  Ch.  Ca.  171.  Again,  Daniel  Corbit 
in  this  case  is  not  without  remedy,  though  the  bank  is.  The  case 
stated  sets  out  that  he  took  the  money  from  Ford  in  payment  of  a 
pre-existing  debt,  and  all  the  cases  agree  that  such  a  payment  does 
not  discharge  such  a  debt.  He  and  the  bank  then  do  not  stand  in 
equal  equities;  and  I  have  shown  that  the  principle  of  law  is,  that 
if  he  had  not  a  greater  equity  to  claim  this  money  of  the  bank  than 
they  to  hold  it,  the  bank  being  the  defendant,  shall  be  permitted  to 
hold  on.  The  equity  of  the  bank  is  not  only  equal  but  stronger  than 
his. 

Rogers  in  reply: — 

There  are  three  aspects  under  which  this  cause  must  be  viewed. 
The  firpt  two  are,  in  my  opinion,  incontrovertibly  in  favor  of  the 
plaintiff,  and  only  the  la.'^t  is  debateable. 

1st.  I  agree  with  the  other  side,  that  it  was  not  necessary  for  the 
Bank  of  Smyrna  to  present  these  notes  to  the  Bank  of  Maryland. 
This  was  formerly  the  doctrine  of  the  courts,  but  two  cases  of  later 
authority,  decided  in  England,  have  established  that  the  insolvency  of 
the  bank  excused  the  presentation.  But  though  presentation  is  not 
necessary,  it  was  necessary  that  the  bank  should,  in  this  case,  have 
given  notice  to  Corbit  of  the  insolvency  of  the  Bank  of  Maryland,  and 
offered  to  return  the  notes  within  a  reasonable  time.  BanJc  of  Wil. 
and  Brand,  vs.  Cooper,  and  Sappington  vs.  CaldwcU,  1  ITarr.  Rep.  10, 
14.  The  question  of  laches  then  does  come  up,  and  the  court  is  to 
say  whether  these  parties  are  in  fact  equally  innocent,  not  in  re- 
ference only  to  the  knowledge  of  the  failure  of  the  Bank  of  Marv'land, 
but  as  to  subsequent  conduct.  13  Com.  Law  Rep.  202-3,  Cammidg^e 
vs.  AJlenhy.  was  the  first  case  that  oxcusod  a  presentation;  but  it 're- 
quires notice  to  the  other  side,  and  an  offer  to  return  the  notes.  Cliit- 
ty  on  Bills  386-7;  ByJes  on  Bills.  54,  recognize  the  same  principle. 

The  principle  then  is,  in  order  to  excuse  from  the  charge  of  laches, 
it  must  appear  that  the  bank,  in  a  reasonable  time,  gave  notice  to 
Mr.  Corbit  that  the  Bank  of  Maryland  had  failed,  demanded  repay- 
ment of  him,  and  offered  to  return  to  him  the  notes,  in  order  that  he 
might  resort  immediately  to  the  makers,  or  to  the  person  who  passed 
them  to  him.     In  this  case  the  bank  never  gave  notice  to  Corbit — 
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never  demanded  payment  of  him,  and  did  not  within  a  reasonable 
time  offer  to  return  the  notes.  What  is  reasonable  time  is  to  be 
collected  from  the  facts,  facts  which  it  was  incumbent  on  the  defen- 
dants to  lay  before  the  court.  Reasonable  notice  is  the  earliest  no- 
tice that  can  be  given.  If  living  in  the  same  town,  on  the  same 
day;  if  out  of  it,  by  the  next  mail.  The  offer  to  return  was  not 
made  until  Thursday,  although  the  Bank  of  Maryland  failed  on  Sat- 
urday evening  or  on  Monday  morning;  and  knowledge  of  this  fact 
was  received  by  the  defendants  on  Wednesday. 

But  did  they  ever  give  him  notice  of  the  failure  of  the  Bank  of 
Maryland?  It  is  not  sufficient  that  he  may  be  supposed  to  have 
heard  it;  the  bank  was  bound  to  give  him  notice  of  the  insolvency, 
as  this  was  the  only  principle  on  which  they  could  call  on  him  for 
repayment.  The  action  of  the  board  was  to  order  the  cashier  to 
notify  Corbit  that  the  notes  were  held  as  a  special  deposite  and  not 
as  a  general  one.  They  were  not  authorized  thus  to  change  the 
nature  of  his  deposite,  which  had  been  received  as  a  general  one, 
as  cash,  into  a  special  deposite.  He  was  not  bound  to  treat  such  a 
notice  with  any  attention;  non  constat  that  Corbit  had  then  heard 
or  knew  of  the  insolvency  of  the  Bank  of  jMaryland,  and  they  have 
never  to  this  day  notified  him  of  the  failure.  And  of  the  deposite 
there  were  $160  of  notes  of  Cohen  &  Brothers,  a  s'pecie  paying  bank, 
which  the  failure  of  the  Bank  of  Maryland  could  not  affect.  Thp 
notice  equally  applied  to  these,  and  being  clearly  illegal  as  to  them, 
it  was  void  altogether.  If  they  had  notified  him  of  the  failure  of  the 
Bank  of  Maryland,  and  demanded  repayment  for  those  notes,  offer- 
ing to  return  them,  Corbit's  resort  would  have  been  easy  as  against 
Ford.     Having  failed  to  do  so,  their  laches  has  prejudiced  him. 

2d.  But  the  only  true  aspect  in  which  this  case  can  be  considered, 
is  that  of  a  sale  of  these  bills  by  Corbit  to  the  bank.  This  is  the 
business  of  banks.  The  court  must  assign  to  the  transaction  some 
character.  What  was  it?  The  bank  sold  nothing  to  Corbit;  there 
was  no  matter  of  e.xchange ;  it  was  simply  the  sale  by  Corbit  to  the 
bank  of  these  notes  for  so  much  cash,  or  so  much  credit,  which  was 
equal  to  cash  to  him,  and  more  beneficial  to  them,  because  by  the 
agreement  it  was  to  remain  as  credit  for  one  year.  The  bank  de- 
rives benefit  from  such  a  purchase;  it  throws  out  its  own  notes  in 
place  of  others,  which  either  give,  or  are  supposed  to  give  them 
cash  or  credit  more  valuable  to  them  than  their  own  notes.  The 
notes  purchased  are  either  at  par  or  below  par:  the  purchase  is 
made  accordingly,  and  in  either  case  the  purchaser  not  taking  the 
indorsement  or  guarantee  of  the  vendor,  cannot  resort  to  him.  The 
doctrine  of  caveat  emptor  applies.  It  is  precisely  like  the  case  in 
VOL.  II.  32 
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Lord  Raymond.  It  is  immaterial  that  in  that  case  the  Bank  of  Eng- 
land took  a  discount;  it  is  equally  beneficial  to  the  bank  to  purchase 
at  par,  bills  that  are  at  par  in  the  market.  It  is  beneficial  to  the 
banks  to  get  these  city  notes  in  exchange  for  their  own,  because  they 
thereby  keep  up  a  circulation  of  their  own  paper.  In  every  such 
case  the  transaction  is  simply  a  purchase  by  the  bank  of  city  paper, 
and  payment  made  in  its  own  paper.  3  Vesey,  jr.,  368;  3  T.  Rep. 
757;  15  East,  6,  12;  1  Esp.  R.  447;  Byles  on  Bills,  91;  Chitty  on 
Bills,  271.  Wherever  there  is  a  sale  of  the  bill  itself  without  in- 
dorsement, there  is  no  resort.  Xo  question  has  ever  arisen  in  such 
cases,  but  only  in  cases  of  a  sale  of  goods  and  payment  in  bills,  as  in 
Canimidge  vs.  Allenhy,  and  where  a  distinction  has  been  taken  be- 
tween a  previous  debt  and  a  cotemporaneous  transaction,  which 
cannot  arise  in  the  case  of  a  sale  of  bills. 

This  being  the  character  of  the  transaction,  a  purchase  by  the 
bank  of  these  notes  of  Corbit,  the  next  position  I  take  is,  that  there 
was  an  actual  payment  for  them.  Levy  vs.  The  Bank  of  the  United 
States,  1  Bin.  R.  27;  5  Barii.  &  Cress.;  10  Wheaton,  340,  345, 
Banlc  United  States  vs.  Bank  of  Georgia,  a  simple  deposite  to  the 
credit  of  the  United  States  Bank  as  cash,  held  a  payment. 

3d.  Is  the  only  debateable  point  in  the  case  according  to  my  view. 
I  refer  to  the  doctrine  founded  on  the  distinction  between  payment 
of  an  antecedent  debt  and  a  simultaneous  transaction.  I  contend 
that  the  distinction  does  exist.  If  bank  notes  be  paid  to  a  precedent 
debt,  which  are  not  good,  and  the  party  taking  them  use  due  dili- 
gence, it  is  no  discharge  of  the  debt.  But  in  case  of  a  simultaneous 
transaction,  where  the  notes  are  given  for  the  thing  bought,  the  taker 
receives  them  at  his  own  risk,  and  has  no  resort  to  the  other  party. 
The  case  cited  by  the  other  side  from  11  and  13  Wend.  Rep.,  is  the 
case  of  payment  of  an  antecedent  debt,  and  any  opinions  therein  ex- 
pressed which  appear  to  go  beyond  such  a  case,  are  extra-judicial, 
and  can  be  shown  to  be  wrong.  They  assume,  that  on  the  failure 
of  the  bank  its  notes  lose  the  character  of  money,  and  become  merely 
promissory  notes.  Then  do  not  all  the  principles  of  notice  and  dili- 
gence, which  apply  to  promissory  notes,  apply  to  them  as  such? 
The  chancellor  admits,  that  in  receiving  notes  of  a  bank,  the  taker 
runs  the  risk  of  its  failing.  I  say  he  also  runs  the  risk  of  it  having 
failed.  His  position  is  sound,  but  it  don't  go  far  enough.  He  should 
have  laid  down  the  position,  that  wherever  a  man  takes  a  bank  note, 
without  indorsement  or  guarantee,  in  the  course  of  an  original  trans- 
action of  sale  or  exchange,  he  takes  it  at  the  risk  of  the  insolvency 
present  or  future  of  the  bank.  Cammidge  vs.  Allenhy,  6  B.  &  C. 
373,  13  C.  L.  282,  3,  4,  shows  that  the  English  rule  goes  to  the  ex- 
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tent  I  have  stated.  That  was  the  case  of  a  pre-existent  debt,  but 
the  court  say  that  if  the  notes  had  been  paid  at  the  time  the  com 
was  purchased,  it  would  have  been  a  payment,  though  the  notes  were 
then  insolvent. 

Upon  their  principle,  the  notes  of  a  distant  bank  may  be  in  circu- 
lation months  after  the  failure,  and  pass  through  hundreds  of  hands; 
and  then  you  must  look  back  through  all  these  different  holders,  with 
all  the  difficult  questions  of  notice  and  diligence,  and  the  difficulties 
of  proof,  and  find  the  man  in  whose  hands  the  notes  were  at  the  mo- 
ment of  failure.  We  must  look  at  the  state  of  things  existing  in  our 
country;  banks  innumerable  scattered  all  over  it;  their  circulation 
at  great  distances  from  their  location;  and  say  if  the  principle  an- 
nounced in  Cammidge  vs.  Allenby  is  not  the  most  reasonable  one.  I 
am  aware  that  Chitty  on  Bills,  speaks  of  the  explosion  of  this  dis- 
tinction, but  he  founds  himself  on  the  case  of  Owenson  vs.  Moise,  7 
Term  Rep.  65,  which  was  decided  on  the  principle  of  stoppage  in 
transitu.  Byles  on  Bills,  91,  a  later  author  of  high  celebrity,  lays 
down  the  principle  differently  from  Chitty;  and  cites  all  the,  cases. 
The  doctrine  has  also  been  most  ably  examined  in  another  New 
York  case,  (11  Johns.  409,)  where  chief  justice  Spencer  recognizes 
the  distinction.  And  also  in  3  Johns.  455,  409,  Markel  vs.  Hatfield, 
commented  on  in  11  Johns.,  the  court  said  that  if  the  note,  instead  of 
being  a  forged  note,  had  been  genuine,  it  would  have  been  otherwise. 

I  submit,  then,  that  on  an  examination  of  all  the  cases,  the  court 
will  conclude  that,  with  respect  to  an  original  transaction,  the  pay- 
ment of  a  note  of  a  broken  bank  is  conclusive,  the  receiver  taking 
upon  himself  the  present  as  well  as  the  future  solvency  of  the  bank. 

Mr.  Justice  Black  delivered  the  opinion  of  a  majority  of  the  court. 

Black,  Justice. — The  prominent  facts  set  forth  in  the  case  stated 
are  briefly  these: 

On  Monday,  24th  March,  1834,  about  noon,  D.  Corbit,  as  an  as- 
signee of  David  Wilson,  received  from  George  Biddle,  agent  of  Ann 
Ford,  $1,510  of  the  notes  of  the  Bank  of  Maryland,  and  $160  of  the 
Bank  of  Cohens,  in  Baltimore.  On  the  same  day  he  enclosed  them 
to  Presley  Spruance,  to  be  deposited  in  the  Bank  of  Smyrna  to  his 
credit,  stating,  that  if  the  bank  would  so  take  them,  they  should  re- 
main on  deposite  for  one  year,  or  until  a  certain  suit  by  George 
Houston  should  be  ended.  On  the  same  day,  but  after  banking 
hours,  Mr.  Spruance  handed  the  letter  and  notes  to  the  cashier  of 
the  bank,  who  told  Spruance  he  would  take  the  money  and  pass  it 
to  Mr.  Corbit's  credit  as  desired,  and  that  Spruance  could  write  to 
Mr.  Corbit  that  the  bank  had  received  the  money,  which  Spruance 
did  by  the  mail  of  the  next  day,  and  informed  him  that  no  objection 
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had  been  made  to  the  paper.  On  the  next  morning,  (the  25th,)  the 
cashier  passed  the  whole  amount  of  the  notes,  $1G70,  to  the  credit 
of  Mr.  Corbit,  on  the  books  of  the  bank,  in  the  usual  way  of  deposites 
as  cash.  On  the  morning  of  Monday,  the  24th,  the  Bank  of  Mary- 
land stopped  payment,  and  has  ever  since  remained  closed,  and  is 
unable  to  pay  its  debts.  Until  that  morning  its  notes  had  been  cur- 
rent in  Baltimore.  At  the  time  of  this  deposite  both  plaintiff  and  de- 
fendant were  alike  ignorant  of  the  failure  of  the  bank,  or  of  any  sus- 
picion of  such  failure.  On  Wednesday  the  26th,  the  cashier  of  the 
bank  received  information  from  a  traveller  that  the  Bank  of  Mary- 
land had  failed.  On  Thursday  the  27th,  the  directors  met  and  re- 
solved to  keep  the  notes  in  question  by  themselves,  and  directed  him 
to  inform  Mr.  Corbit  that  the  money  which  had  been  thus  deposited 
to  his  credit  was  received  as  a  special  deposite,  and  that  the  identical 
notes  were  to  themselves,  and  would  remain  subject  to  his  order.  On 
the  afternoon  of  the  latter  day,  the  27th,  this  notice  was  given  Mr. 
Corbit. 

Such  are  the  material  facts  of  this  case,  and  we  are  called  upon 
to  say  upon  which  of  these  parties,  under  the  circumstances  disclosed, 
does  the  law  place  the  loss  which  has  arisen  from  the  failure  of  the 
Bank  of  Maryland. 

Bank  notes  constitute  a  large  and  convenient  part  of  the  currency 
of  our  country,  and,  by  common  consent,  serve  to  a  great  extent  all 
the  purposes  of  coin.  In  themselves  they  are  not  money,  for  they 
are  not  a  legal  tender;  and  yet  they  are  a  good  tender,  unless  speci- 
ally objected  to  as  being  notes  merely  and  not  money.  Miller  vs. 
Race,  1  Burr.  457;  BatiJc  of  United  States  vs.  Banlc  of  Georgia,  10 
Wheat.  333;  Handy  vs.  Dobbin,  12  Johns.  220;  Wright  vs.  Reed,  3 
Term.  554. 

They  subserve  the  purposes  of  money  in  the  ordinary  business  of 
life,  by  the  mutual  consent  (express  or  implied)  of  the  parties  to  a 
contract,  and  not  by  the  binding  force  of  any  common  usage;  for 
the  party  to  whom  they  may  be  tendered  has  an  undoubted  right  to 
refuse  accepting  them  as  money. 

It  would  seem,  therefore,  that  they  do  not  in  themselves  possess, 
under  any  circumstances,  the  abstract  legal  character  of  money; 
nor  are  they  of  themselves  the  complete  representatives  of  the  legal 
currency  of  the  country.  Bank  notes,  however,  as  well  as  the  ne- 
gotiable notes  of  individuals,  which  pass  by  delivery  and  not  by  in- 
dorsement, have  by  judicial  determinations,  acquired  to  a  certain 
extent  and  under  certain  circumstances,  a  character  as  money,  which 
may  with  propriety  be  termed  a  legal  character.  This  arises  not 
from  the  intrinsic  character  or  worth  of  the  notes,   but  from  the 
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circujiistances  under  which,  and  the  objects  for  which,  they  are 
transferred  and  accepted.  They  may  be  transferred  either  with  or 
without  an  agreement  or  understanding.  The  agreement  may  make 
them  money  or  not  money;  but  if  there  be  no  agreement  or  under- 
standing express  or  implied,  the  rules  of  law  and  not  any  general 
usage  or  any  assumed  conventional  regulation,  determine  when  and 
in  what  cases  they  are  money  and  when  they  are  not.  This,  ac- 
cording to  our  apprehension,  depends  on  the  effect  or  operation 
which,  according  to  legal  principles,  has  been  produced  by  the 
transfer  of  the  notes.  If  they  have  worked  payment  or  satisfaction, 
actual  or  legal,  they  are  in  such  case  considered  as  money,  and  equiva- 
lent to  so  much  coin.  But  if  such  effect  be  not  produced,  then  in 
that  case  they  are  not  held  as  money. 

In  deciding  the  present  case,  it  is  not  essential  that  we  should  de- 
termine whether  the  character  which  bank  notes  have  obtained  as 
money  be  one  that  is  intrinsic  or  conventional;  but  the  question  may 
properly  be  disposed  of  by  applying  to  it  those  principles  of  law 
which  have  been  settled  in  relation  to  the  transfer  of  negotiable  notes 
payable  to  bearer,  whether  issued  by  banks,  other  corporations,  or 
individuals.  It  may  be  proper,  however,  briefly  to  advert  to  the  po- 
sition that  has  been  urged  upon  us,  that  the  character  of  bank  notes 
as  money  is  purely  a  conventional  regulation. 

Chancellor  Walworth,  in  the  case  of  the  Ontario  Bank  vs.  Light- 
tody,  13  Wend.  104,  states  that  the  receiving  bank  notes  as  money 
is  not  a  legal  but  conventional  regulation,  and  obtains  only  so  long 
as  the  bank  redeems  its  notes  in  specie;  that  while  thus  redeemed, 
they  are  considered  as  money  and  are  taken  at  the  risk  of  the  re- 
ceiver; but  that  the  moment  it  ceases  to  redeem  its  notes,  they  cease 
to  be  the  conventional  representative  of  the  legal  currency  of  the 
country,  whether  the  holder  be  aware  of  the  fact  or  not;  and  if  they 
are  afterwards  passed  off  by  him,  he  must  sustain  the  loss  which  has 
already  occurred.  However  highly  we  respect  the  decisions  of  that 
able  judge,  we  must  hesitate  yielding  assent  to  the  position  he  has 
assumed,  if  it  is  to  be  one  of  universal  application;  if  it  is  to  be  ap- 
plied to  contracts  and  debts  of  all  classes — to  cotemporaneou^  as 
well  as  pre-existing  debts.  He  has  adduced  no  authorities  in  its  sup- 
port, and  it  seems  to  us  to  be  at  variance  with  prior  decisions  both  in 
this  country  and  in  England. 

The  character  which  bank  notes,  or  any  other  negotiable  notes, 
have  as  money;  the  legal  effect  of  a  payment  in  them,  and  the  agree- 
ment implied  on  receiving  them ;  seem  not  to  arise  from  or  to  be 
established  by  any  conventional  regulation.     The  community  may. 
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for  the  facilities  of  business,  by  what  may  be  assumed  to  be  common 
consent,  or  a  conventional  regulation,  receive  bank  notes;  they  may 
receive  them  with  an  express  agreement  or  without  any  agreement, 
or  may  refuse  them  altogether,  for  they  are  not  a  legal  tender:  and 
80  may  each  member  of  the  conununity.  But  if  they  be  received 
without  any  agreement  or  understanding  as  to  liability,  the  law  rege- 
lates their  operation,  and  settles  how  far  they  are  to  be  considered 
as  money. 

Judicial  decisions,  therefore,  and  not  conventional  regulations,  we 
apprehend,  have  settled  and  must  continue  to  settle  the  point,  how 
far  and  when  bank  notes  or  other  negotiable  notes,  when  passed 
away,  are  to  be  deemed  money  and  operate  as  money.  If  they  are 
passed  in  payment  of  a  precedent  debt,  courts  of  justice  have  settled 
their  character  in  such  case,  and  their  legal  operation.  If  they  are 
parted  with  in  exchange  or  sale,  the  rules  of  law  as  to  each  of  these 
being  the  same,  (2  Black's.  Com.  446,)  their  character  and  effect 
have  in  like  manner  been  fixed  by  the  determinations  of  courts. 
These  rules  do  not  depend  on,  nor  are  they  affected  by  the  solvency 
or  insolvency  of  the  makers  of  the  notes,  nor  are  they  based  on  any 
conventional  regulation.  When  such  notes  are  transferred  from 
hand  to  hand,  they  pass,  not  according  to  what  may  be  assumed  to 
be  a  conventional  regulation,  but  according  to  the  legal  rules  or 
principles  which  courts  have  applied  to  such  transfers.  If  the  cora- 
(munity  or  any  individual  wishes  to  get  rid  of  the  principles  that 
courts  have  thus  fixed,  or  to  avoid  their  application,  it  is  not  to  be 
effected  by  what  may  be  considered  a  conventional  regulation,  but 
by  adopting  such  a  course  of  conduct  where  bank  notes  are  tendered 
(either  refusing  them,  having  an  agreement,  or  taking  a  guarantee)  as 
will  prevent  the  application  to  the  transaction  of  the  established  rule. 
Test  the  principle  that  by  the  conventional  regulation,  bank  notes 
cease  to  represent  the  legal  currency  of  the  country  from  the  moment 
payment  of  them  in  specie  is  refused,  and  all  loss  thereafter  falls 
on  him  who  passes  them,  by  the  course  of  our  banking  institutions 
and  the  business  transactions  of  our  country  during  the  last  twelve 
months:  none  of  the  banks  paid  their  notes  in  specie;  no  debts  or 
contracts  between  individuals  were  discharged  in  specie,  and  yet  the 
only  currency  was  bank  notes.  Is  this  conventional  regulation  to  be  ap- 
plied to  all  transactions  during  the  period  of  suspension?  Were  no  con- 
tracts legally  fulfilled  nor  debts  discharged?  Are  those  who  passed 
hank  notes  responsible  for  the  difference  in  value  between  them  and 
specie?  This  will  not  be  pretended.  Althoiigh  the  suspension  of  specie 
payments  was  universal  on  the  part  of  the  banks,  it  was  not  during 
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that  period  the  conventional  regulation  that  their  notes  did  not  pass 
as  money,  for  they  were  almost  universally  received  as  such  by  banks 
and  individuals. 

It  does  not,  therefore,  follow  that  because  a  bank  has  suspended 
specie  payments  that  her  notes  no  longer  pass  or  operate  as  money; 
nor  that  the  person  who  may  afterwards  pass  them  bona  fide  is  ne- 
cessarily a  guarantor  of  their  solvency.  That  depends  upon  the 
purpose  to  which  they  are  to  be  applied,  whether  to  pay  a  pre-exist- 
ing debt,  or  to  fulfil  a  contract  made  at  the  time. 

In  the  case  of  Cammidge  vs.  Allenhy,  13  Com.  Law,  201,  Littledale, 
justice,  says,  "  I  think  there  is  no  guarantee  implied  by  law  in  the 
party  passing  a  note  payable  on  demand  to  bearer,  that  the  maker 
of  the  note  is  solvent  at  the  time  when  it  is  so  passed."  Bayley,  J., 
in  the  same  case,  says,  that  if  the  notes  (those  of  a  banker  who 
had  failed  on  the  day  of  the  sale)  had  been  delivered  at  the  time  the 
corn  was  sold,  instead  of  some  hours  after,  the  person  receiving  the 
notes  would  have  been  without  remedy,  as  the  notes  would  have 
operated  as  payment. 

In  Young  vs.  Adams,  6  Mass.  Rep.  182,  Judge  Sewall,  in  delivering 
the  opinion  of  the  court,  says,  "  The  responsibility  of  the  bank,  when 
the  bills  are  true  and  genuine,  is,  we  believe,  at  the  risk  of  the  re- 
ceiver, except  when  paid  after  a  known  failure,  if  the  fact  be  known 
to  the  payer,  and  the  payee  may  be  supposed  to  be  ignorant  of  the 
fact." 

In  WhithecTc  vs.  Vanness,  11  Johns.  409,  justice  Spencer,  in  com- 
menting on  the  case  of  MarTcle  vs.  Hatfield,  2  Johns.  455,  which  was 
decided  while  he  was  a  member  of  the  Supreme  Court,  declares  his 
opinion,  that  if  a  bank  note  has  been  passed  away  for  a  cotempora- 
neous  debt,  there  is  no  liability  on  the  person  passing  it,  although 
the  bank  had  at  the  time  failed,  if  both  parties  were  equally  ignorant 
of  the  fact. 

From  the  language  of  chief  justice  Kent,  in  the  case  of  MarTcle  vs. 
Hatfield,  such  would  seem  at  that  time  to  have  been  the  inclination 
of  his  mind,  for  he  says,  "  The  negotiable  note  of  a  third  person  and 
a  bank  note  are  equally  promissory  notes  for  the  payment  of  money; 
and  if  the  receiver  may  be  presumed  in  the  one  case  and  not  in  the 
other  to  have  taken  upon  himself  the  risk  of  the  solvency  of  the 
drawer,  there  is  no  presumption  in  either  case  that  he  takes  upon 
himself  the  risk  of  forgery." 

If  the  rule  laid  down  by  Chancellor  Walworth,  was  intended  by  him 
only  to  be  applied  to  cases  of  "  antecedent  debts,"  which  was  the 
case  before  him,  and  decided  by  him  on  that  ground,  there  is  perhaps 
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no  discrepancy  between  his  opinion  and  those  which  we  have  cited; 
but  if  it  was  designed  by  him  to  go  further,  it  is  at  variance  with  the 
cases  referred  to,  and  is  not  sustained  by  authority.  It  has,  howe- 
ver, been  urged  with  great  ingenuity  by  the  counsel  for  the  defendants, 
that  as  to  bank  notes  and  the  negotiable  notes  of  third  persons,  paya- 
ble on  demand,  the  rule  of  law  is  the  same,  whether  they  be  given  in 
payment  of  a  "  precedent  debt,"  or  for  goods  bought  at  the  time  the 
note  is  given  in  payment,  and  which  have  been  denominated  cotem- 
poraneous  debts.  To  this  position,  after  a  close  examination  of  the 
authorities  cited,  we  cannot  yield  assent.  A  distinction  has  existed 
in  England  for  more  than  a  century.  In  the  latter  case,  the  notes 
operate  as  payment  and  are,  therefore,  held  to  be  the  same  as  money, 
and  the  risk  of  the  solvency  of  the  maker  of  the  note  is  upon  the  per- 
son receiving,  for  no  debt  strictly  is  created;  no  credit  is  given  to 
the  person,  but  it  is  given  to  the  note  accepted;  it  is  a  sale  or  ex- 
change. In  the  former  case  they  are  not  payment,  and  therefore, 
not  held  as  money,  and  the  risk  is  upon  the  person  paying,  for  there 
a  personal  credit  had  been  given,  a  debt  created;  unless  in  either 
case,  an  agreement  to  the  contrary,  express  or  implied  be  established. 
If  at  the  time  of  contract,  a  negotiable  bill  or  note  payable  on  de- 
mand, either  of  an  individual  or  corporation,  be  transferred  and 
received  without  indorsement,  or  any  agreement  or  understanding  as 
to  risk,  whether  in  exchange  for  goods  sold  and  delivered,  or  for 
other  bills  or  notes,  money  or  credit;  it  is  a  sale  of  such  bill  or  note 
by  the  party  delivering  it,  and  a  purchase  of  it  with  all  risks  by  the 
party  receiving  it.  It  is  considered  in  the  same  point  of  view  as  ex- 
changing money  for  money,  and  the  law  implies,  in  the  absence  of 
proof  to  the  contrary,  that  it  was  part  of  the  original  contract,  that 
such  note  or  bill  was  taken  in  absolute  payment :  for  if  such  had  not 
been  the  understanding,  the  receiver  would  either  have  refused  the 
note  or  taken  some  guarantee  of  its  goodness. 

This  rule  was  first  laid  down  by  chief  justice  Holt,  in  1699,  in  tne 
case  of  the  Banl-  of  England  vs.  Newman.  It  prevailed  in  England 
through  the  last  century,  and  is  recognized  as  recently  as  the  year 
1837,  in  the  case  of  Cammidge  vs.  Allenhy.  to  which  we  have  before 
referred.  If  the  notes  be  given  at  the  time  the  contract  is  made  and 
executed,  the  person  taking  them  has  no  remedy  against  the  person 
from  whom  he  receives  them,  although  it  may  afterwards  appear 
that  they  were  at  that  time  of  no  value.  But  if  the  notes  bo  given 
subsequently  to  the  contract  (though  but  a  few  hours,  as  in  the  case 
last  referred  to)  in  payment  of  a  "  precedent  debt,"  the  risk  of  sol- 
vency is  not  on  the  person  receiving,  but  on  him  who  gave  it  in  pay- 
ment. 
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To  sustain  these  positions  we  refer  to  the  following  cases:  Bank 
of  England  vs.  Newman,  1  Lord  Raymond,  422,  and  12  Modern,  241 ; 
Hartop  vs.  Hoare,  3  Atk.  51;  WartZ  vs.  Evans,  2  Lorti  Eay'd.  930; 
Fydell  vs.  C/arA;,  1  ii'sp.  C'a.,  447;  ii'w/Zt/  vs.  Li/e,  15  East,  12;  Horn- 
blower  vs.  Proud,  2  Barn.  &  Alder.  327;  Cammidge  vs.  Allenhy,  13 
Com.  iicw^  20 ;  Stedman  vs.  Gooch,  1  Esp.  Ca.  3 ;  Puckford  vs.  Maxwell, 
6  Term,  52;  £yZes  o?t  5i7Zs^  91;  Whitbeck  vs.  ya/iwess,  11  Johns.  409. 

In  what  we  have  said  in  relation  to  the  rule  that  has  been  adopted, 
and  the  distinction  that  has  been  taken,  we  are  to  be  understood  as 
speaking  of  cases  which  are  free  from  fraud,  and  where  the  notes  are 
genuine  and  such  as  they  purport  to  be;  for  if  they  prove  to  be 
counterfeit,  or  if  there  be  misrepresentation,  concealment,  or  fraud 
of  any  kind,  a  transfer  of  such  notes,  or  genuine  notes  under  such 
circumstances,  will  not  in  either  case  be  held  to  be  payment.  Jones 
vs.  Ryde,  5  Taunt.  488;  1  Com.  Law,  166;  Markle  vs.  Hatfield,  2 
Johns.  459;  Willson  vs.  Foree,  6  Johns.  110. 

Our  conviction  that  the  distinction  to  which  we  have  referred 
being  at  this  time  the  settled  law  has  not  been  shaken  by  the  cases 
brought  forward  by  the  counsel  for  the  defendants.  The  existence 
of  the  rule  and  its  propriety  are  different  questions.  If  we  find  it 
established  we  are  bound  to  yield  to  it.  In  Lightbody  vs.  'The  On- 
tario Bank,  11  Wend.  11,  which  was  the  case  of  a  note  of  a  bank 
that  had  failed  being  given  in  payment  of  a  "  precedent  debt,"  and 
was  expressly  decided  by  the  court  on  that  point,  chief  justice  Savage 
seems  to  doubt  rather  than  deny  the  distinction  that  has  been  taken, 
and  to  make  the  law  as  to  cotemporaneous  debts  depend  on  the 
proof  that  may  be  made  of  what  was  the  understanding  or  agreement 
of  the  parties  at  the  time  of  the  transaction;  without,  however,  de- 
termining what  is  the  rule  of  law  where  there  is  no  evidence  of  any 
understanding.  The  authorities  cited  by  the  chief  justice  which  we 
will  proceed  to  notice,  do  not  deny  the  distinction  between  cotempo- 
rapeous  and  precedent  debts,  but  rest  on  principles  altogether  distinct 
from  this  question. 

In  Owenson  vs.  Morse,  7  Term.  60,  and  in  Royet  vs.  Merritt  &  Clapp, 
2  Gaines,  117,  the  contract  had  not  been  completed;  it  remained 
executory;  there  had  not  been  a  delivery  either  of  the  goods  sold  or 
of  the  note  which  was  to  be  received  in  payment;  and  under  these 
circumstancs  it  was  held,  that  as  the  consideration  had  failed  by 
the  insolvency  of  the  maker  of  the  note,  before  the  goods  had  been 
delivered  or  the  note  tendered,  the  vendor  was  not  bound  to  deliver 
the  articles  sold,  nor  to  answer  in  damages  for  tlieir  non-delivery, 
upon  a  tender  of  the  note  being  made.  Both  these  cases  depended 
on  the  point  of  delivery  and  the  right  to  stop  goods  in  transitu,  where 
VOL.  II.  33 
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there  had  occurred  a  failure  of  consideration  before  the  contract  had 
been  carried  into  execution. 

Puckford  vs.  Maxwell,  6  Term,  52,  was  a  case  of  payment  to  an 
antecedent  and  not  of  a  cotemporaneous  debt;  and  so  too,  from  the 
language  used  by  Lord  Kenyan,  would  seem  to  have  been  the  case 
of  Stedman  vs.  Gooch,  Esp.  3.  Markle  vs.  Hatfield,  2  Johns.  455, 
was  the  ease  of  a  counterfeit  note.  Johnson  vs.  Weed,  9  Johns.  310, 
turned  on  a  fact  which  was  controverted,  viz:  whether  there  was 
any  agreement  or  understanding  between  the  parties,  at  the  time  of 
the  transfer  as  to  the  note  being  indorsed  or  taken  without  recourse. 
In  Whitbeck  vs.  Vanness,  11  Johns.  409,  judge  Spencer  cites  with 
approbation  the  decisions  of  chief  justice  Holt  establishing  the  distinc- 
tion referred  to.  He  assented  to  the  judgment  given  by  the  court 
in  Markle  vs.  Hatfield;  but  says  the  reasoning  of  the  chief  justice 
went  further  than  he  or  his  associates  intended.  It  does  not  seem 
to  have  been  necessary  in  the  case  of  Lighthody  vs.  The  Ontario 
Bank,  to  have  decided  whether  there  existed  such  a  distinction;  for 
that  was  the  case  of  a  note  that  had  been  given  in  payment  of  an 
antecedent  debt,  and  as  to  such  cases  it  had  never  been  doubted  that 
the  risk  of  solvency  rested  on  the  person  who  transferred  the  note. 
In  the  same  case,  when  taken  to  the  Court  of  Errors,  13  Wend.  101, 
chancellor  Walworth  confines  himself  to  antecedent  debts,  and  rules 
as  to  these,  that  bank  notes,  or  the  notes  of  third  persons,  when  given 
in  payment,  are  taken  at  the  risk  of  the  party  paying,  unless  there 
be  an  agreement  to  the  contrary.  Senator  Van  Schaick,  who  de- 
livered an  opinion  in  the  same  case,  (page  111,)  coincides  with  the 
view  taken  by  the  chancellor,  and  in  the  principles  pronounced  by 
him  in  relation  to  antecedent  debts. 

Chief  Justice  Savage  says,  (11  Wend.  p.  11,)  he  "  apprehends  there 
has  generally  been  some  circumstance  in  each  case  by  which  the 
court  and  jury  could  ascertain  what  was  the  agreement  between  the 
parties  as  to  who  should  run  the  risk  of  the  solvency  of  the  note  trans- 
ferred in  payment  of  goods."  Now  if  there  be  no  such  circumstance. 
what  rule  does  the  law  apply  to  the  case?  For  it  is  in  such  cases 
that  the  law  is  called  upon  to  furnish  a  rule,  and  not  where  there  is 
an  agreement  or  a  circumstance  that  will  satisfy  the  court  and  jury 
that  there  was  an  agreement.  Unquestionably,  that  the  note  given  at 
the  time  in  payment  for  goods  sold  is  at  the  risk  of  the  person  re- 
ceiving; in  the  absence  of  proof  of  any  agreement,  or  of  circumstan- 
ces showing  an  agreement,  as  to  the  matter  of  risk. 

In  the  case  of  the  Ontario  Bank,  we  can  perceive  no  circumstance 
from  which  any  agreement  as  to  who  should  bear  the  risk  of  solven- 
cy can  be  collected,  except  the  mere  fact  that  the  bank  paid  out,  on 
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a  check  drawn  on  it,  the  note  of  a  bank  that  had  stopped  payment: 
now  this  is  not  such  a  circumstance  as  will  establish  an  agreement 
one  way  or  the  other;  or  eke  on  the  same  principle,  in  every  case  in 
which  a  note  had  been  passed  off,  which  proved  not  to  be  of  specie 
value,  a  like  agreement  would  be  inferred,  and  the  person  passing  it 
be  held  a  guarantor  of  the  note,  because  he  passed  it:  nor  did  the 
court  decide  that  case  on  such  a  ground,  but  on  the  principle  that  the 
note  paid  out  by  the  bank  did  not  discharge  the  debt  which  the  bank 
antecedently  owed  to  Lightbody. 

Judge  Suihertand,  in  delivering  the  opinion  of  the  court  in  Porter 
vs.  Talcott,  1  Cowen,  333,  questions  the  propriety  of  the  distinction, 
hut  not  the  fact  of  it  having  been  taken.  He  says,  "  a  distinction  is 
sometimes  taken  as  to  notes  of  third  persons,  whether  given  at  the 
time  of  making  the  contract  or  for  a  precedent  debt;  but  I  appre- 
hend, in  neither  case  is  it  payment,  unless  it  is  agreed  to  be  so  taken, 
and  if  agreed  to  be  so  taken,  it  is  equally  payment  in  either  case." 

Unquestionably  the  settled  rule  of  law  as  to  responsibility  may,  in 
either  case,  be  prevented  from  applying  to  the  transaction  by  an 
agreement  of  the  parties.  If  one  purchases  an  article  and  delivers 
in  payment  for  it  a  note,  which  is  received  without  objection  and 
nothing  said  about  it,  can  it  be  said  that  there  has  been  any  agree- 
ment respecting  its  solvency,  either  express  or  implied  between  the 
parties?  Certainly  not.  Tliere  being  then  no  agreement,  the  law 
has  to  furnish  the  rule  by  which  the  transaction  is  to  be  governed. 
It  settles  what  is  to  be  taken  as  the  legal  consequence,  effect  or  im- 
plication arising  from  the  naked  facts.  If,  however,  an  agreement  be 
established,  the  law  will  carry  out  the  agreement,  and  not  apply  to 
the  case  a  rule  regulating  cases  where  no  agreement  has  been  made. 

In  the  absence  of  evidence  of  any  agreement,  or  of  circumstances 
from  which  an  agreement  can  be  ascertained  as  to  who  should  bear 
the  risk  of  solvency,  repeated  judicial  decisions  have  settled  it  as  a 
legal  principle,  inference  or  implication,  that  when  the  note  of  a  cor- 
poration or  of  a  third  person  is  given  for  a  precedent  debt,  the  sol- 
vency of  the  maker  rests  on  him  who  passes  it;  because  such  debt 
cannot  be  discharged  except  by  actual  payment;  paper,  in  itself,  not 
being  payment  \fnless  it  produces  money  or  its  equivalent:  but  that, 
when  such  note  is  given  at  the  time  of  contract,  sale  or  exchange, 
in  good  faith,  either  for  goods,  money,  bills,  notes  or  credit,  the  re- 
sponsibility of  the  solvency  of  the  note  rests  on  the  person  who  re- 
ceives it.  In  the  latter  case,  if  there  be  no  agreement  established, 
nor  any  circumstance  indicating  an  agreement  or  understanding,  is 
not  the  fact  of  the  note  being  accepted  without  objection,  or  agree- 
ment or  indorsement,  pregnant  evidence  of  the  understanding  of  the 
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parties,  that  the  note  was  received  in  absolute  payment  and  as  so 
much  money?  Does  not  the  law  rightly  conclude  that  he  was  satis- 
fied and  voluntarily  assumed  the  risk  of  solvency,  when  he  had  the 
power,  which  he  declines  exercising,  of  preventing  all  question  or 
doubt  on  the  subject,  by  refusing  the  note,  or  requiring  an  indorse- 
ment or  guaranty  of  it? 

The  distinction  between  precedent  and  cotemporaneous  debts  has 
prevailed  in  England  ever  since  1699,  and  has  been  recognized  in 
the  state  of  New  York,  by  the  courts  of  that  state;  or  why  in  stating 
the  rule  of  law  as  to  the  cases  in  which  notes  do  not  operate  as  pay- 
ment or  so  much  money,  have  those  courts  confined  it  to  "  notes  giv- 
en in  payment  of  antecedent  debts"  if  they  considered  that  it  was 
also  applicable  to  notes  given  at  the  time  of  making  the  contract? 
By  applying  it  to  one  class  of  debts,  is  it  not  a  necessary  inference, 
that  they  did  not  design  to  apply  it  to  the  other,  but  recognized  a  dis- 
tinction between  them.  That  the  rule  has  been  so  restricted  will  ap- 
pear from  5  Johns.  68;  11  Johns.  410,  520;  12  Johns.  411;  3  Johns. 
Cases,  72;  13  Wendall,  104. 

No  case  like  the  one  before  us,  so  far  as  we  can  ascertain,  has 
ever  been  brought  before  the  courts  of  this  state:  the  only  one  bear- 
ing any  analogy  to  it  is  the  case  of  Jefferson  and  Jefferson  vs.  Hol- 
land, decided  by  the  late  chancellor  Ridgely,  in  Sussex  county,  at 
the  March  term  1820.  In  that  case  the  complainants  had  sold  to  the 
defendant  a  tract  of  land,  who  gave  his  bond  for  the  purchase  money. 
In  January  1818,  Holland  paid  one-half  the  purchase  money  in  bank 
notes,  and  promised  to  take  them  back  if  there  should  be  any  diffi- 
culty in  passing  them.  On  the  1st  of  July,  1818,  about  noon,  Holland 
paid  the  complainants  the  second  moiety  of  the  purchase  money  in 
notes  of  the  Bank  of  Somerset  and  Worcester,  at  Snow  Hill,  to  the 
nominal  amount  of  $720,  in  discharge  of  his  bond.  Jefferson  obser- 
ved at  the  time  of  this  payment,  that  he  supposed  it  was  good  money, 
and  Holland  answered  that  it  was.  The  notes  of  the  Snow  Hill  bank 
had  been  depreciated  since  the  10th  of  June,  1818,  when  the  bank 
stopped  specie  payments,  but  they  circulated  at  a  discount  at  the 
place  of  this  payment  until  the  evening  of  the  1st  of  July,  1818.  The 
com])lainants  believed  those  notes  to  be  good  at  the  time  they  took 
them,  but  finding  that  the  notes  would  not  pass,  they  offered  to  re- 
turn them  to  the  defendant  on  the  Gth  of  July,  and  on  the  11th  of 
July  presented  them  at  the  bank,  where  payment  in  any  way  was  re- 
fused. The  chancellor  decreed  in  favor  of  the  complainants,  say- 
ing: "the  justice  of  this  case  is  entirely  with  the  plaintiff,  and  I  can- 
not do  hotter  than  to  adopt  the  opinion  of  chief  justice  Kent,  in  the 
case  of  MarUe  vs.  Hatfield,  2  Johns.  Rep.  455.     This,  indeed,  is  ra- 
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ther  stronger  on  the  part  of  the  complainants.  It  may  be  doubted 
whether  the  defendant  had  not  knowledge  of  the  state  of  the  Snow  Hill 
notes  at  the  time  of  the  payment:  at  any  rate  he  assured  the  plaintiff 
that  they  were  good." 

That  case  varies  essentially  from  the  one  before  us,  and  cannot 
have  any  influence  of  weight  in  our  present  decision. 

1.  The  notes  in  that  case  were  given  in  discharge  of  an  antece- 
dent debt,  and  did  not  operate  payment. 

2.  There  were  suspicions  of  fraud  against  the  defendant;  that  he 
passed  the  notes,  knowing  their  depreciated  state. 

3.  That  he  passed  them  with  an  assurance  to  the  complainants  that 
they  were  good. 

We  have  not  heard  or  seen  any  thing  in  the  course  of  the  argument 
of  this  case,  or  in  the  authorities  produced,  which  inclines  us  to  un- 
settle a  rule  of  law  long  established  in  that  country  from  which  our 
principles  of  jurisprudence  have  been  drawn:  and  after  considering 
the  questions  presented  for  discussion  by  the  case  stated,  and  exami- 
ning the  authorities  cited  as  well  as  some  others,  and  weighing  the 
arguments  of  the  counsel  on  both  sides,  who  certainly  discussed  this 
case  with  great  ability,  our  conclusion  is — 

That  when  a  bank  note  is  given  bona  fide  and  received  without 
objection,  in  exchange  for  goods,  money,  notes  or  bills;  or  on  gene- 
ral deposite  by  a  bank,  and  there  is  no  agreement  or  understanding, 
express  or  implied  between  the  parties,  as  to  which  of  them  shall  stand 
the  risk  of  the  then  or  future  solvency  of  the  bank  issuing  such  note; 
the  party  thus  receiving  such  note  assumes  all  the  risk  of  its  solven- 
cy, and  is  without  remedy  against  the  person  from  whom  he  thus  re- 
ceived it,  although  it  may  afterwards  appear  that  the-  bank  issuing 
such  note,  had  at  the  time  of  the  transaction  failed. 

It  is  not  pretended  in  this  case  that  there  was  any  express  agree- 
ment or  understanding  between  the  parties  that  the  solvency  of  the 
bank  notes  deposited,  was  to  be  at  the  risk  of  the  plaintiff:  the  only 
circumstance  relied  on  to  show  that  such  agreement  or  understand- 
ing is  to  be  implied,  is  the  mere  fact,  that  the  defendants  received 
those  notes  from  the  plaintiff  as  cash,  and  that  on  the  morning  of  the 
day  they  were  so  received,  the  Bank  of  Maryland  had  closed  its 
doors,  being  then  insolvent:  a  circumstance  equally  unknown  to  both 
the  parties  at  the  time  of  the  deposite.  The  law  will  not  imply  such 
agreement  from  the  mere  fact  of  insolvency. 

Are  there  not,  however,  some  circumstances,  some  intrinsic  evi- 
dence, arising  from  the  nature  and  course  of  the  transaction  between 
these  parties,  from  which  an  agreement  or  understanding  directly  to 
the  contrary  might  fairly  and  legitimately  be  implied? 
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The  plaintiff  in  his  letter  to  Mr,  Spruance  inclosing  the  notes,  and 
which  was  laid  before  the  cashier,  shows  an  anxiety  to  get  rid  of 
these  notes  and  to  be  free  from  responsibility  concerning  them.  He 
had  received  them  on  that  day;  sends  them  forthwith  to  the  bank, 
and  urges  an  answer  by  the  mail  of  the  following  day,  that  he  may 
make  some  other  arrangement,  if  the  Bank  of  Smyrna  should  decline 
taking  them  on  deposite.  In  his  letter  he  intimates  a  doubt  whether, 
under  ordinary  circumstances,  the  bank  would  receive  Baltimore 
notes.  Why  this  doubt,  if  the  notes  of  the  banks  in  Baltimore  were 
above  all  doubt  or  suspicion?  Do  not  the  banks  of  this  state  at  all 
times  eagerly  lay  hold  of  the  bank  notes  of  the  neighboring  cities  of 
Philadelphia  and  Baltimore,  whose  credit  is  not  questioned? 

In  order  to  obviate  this  apprehended  difficulty,  he  proposes  to  the 
bank,  that  if  it  will  receive  the  notes  transmitted  and  credit  him  with 
their  amount,  the  sum  thus  credited  may  remain  on  deposite  for  one 
year,  or  until  a  certain  suit  between  George  Houston  and  the  assignees 
of  David  Wilson  is  decided.  Why  this  unusual  feature  in  this  depo- 
site; why  give  the  bank  the  use  of  the  sum  deposited  for  at  least  one 
year,  to  remain  undrawn  for  a  year;  the  plaintiff  not  to  be  at  liberty 
to  use  his  deposite  for  such  a  length  of  time,  nor  to  receive  any  inte- 
rest for  it;  why  give  the  bank  a  premium  of  not  less  than  six  per 
cent,  for  taking  these  notes;  why  give  the  bank  what  was  equivalent 
to  more  than  $100;  for  by  loaning  or  discounting  on  them  (had  they 
proved  solvent,)  for  the  period  the  credit  was  to  remain  untouched, 
a  profit  to  this  extent  could  have  been  realized?  For  all  this  was 
there  to  be  no  consideration  on  the  part  of  the  bank;  was  the  plain- 
tiff to  be  restricted  from  touching  his  deposite  for  a  year,  and  also  to 
be  held  as  guaranteeing  the  solvency  of  the  notes?  In  making  his 
proposition  not  to  draw  the  money  for  a  year,  he  must  have  had  some 
object  in  view,  and  the  bank  must  have  so  understood  him:  we  can- 
not suppose  that  the  mere  transmission  of  the  notes  to  Baltimore,  and 
the  receiving  cash  for  them  could  have  been  the  object  of  the  plain- 
tiff, or  the  consideration  expected  from  the  bank  for  permitting  the 
deposite  to  remain:  for  this  could  have  been  done  by  the  plaintiff 
sending  a  messenger  to  Baltimore  at  an  expense  not  exceeding  prob- 
ably $10;  and  yet  the  bank  was  offered  what  was  equal  to  $100.  Is  it 
not,  therefore,  the  reasonable  and  fair  inference  from  these  facts,  that 
the  design  of  the  plaintiff  in  making  his  proposition  was  to  be  reliev- 
ed from  all  responsibility  in  relation  to  these  notes,  and  to  effect  this 
tendered  the  credit  on  the  deposite;  and  that  the  defendants  must  have 
so  understood  him  when  they  accepted  his  offer,  and  by  accepting  it 
became  bound  by  that  implied  understanding  or  agreement. 

In  a  case  like  that  before  us,  the  law  implies  that  the  bank  took 
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the  notes  at  its  own  risk,  no  agreement  or  understanding  express  or 
implied  being  established  to  the  contrary.  The  facts  in  this  case 
would  also  lead  us  to  infer  that  such  was  the  understanding  of  the 
parties:  but  at  all  events,  these  facts  do  not  lead  us  to  the  belief  or 
conclusion  that  there  was  between  the  parties  at  the  time  the  trans- 
action took  place,  any  agreement  or  understanding  express  or  implied, 
that  there  was  to  be  any  responsibility  on  the  part  of  the  plaintiff,  for 
the  then  or  future  solvency  of  these  notes.  There  is  not  a  single  fact 
or  circumstance  in  the  case  stated,  to  bring  the  mind  to  such  conclu- 
sion; and  the  case,  therefore,  is  to  be  governed  by  the  principle  of 
law  which  has  been  established  in  relation  to  notes  given  at  the  time 
the  contract  is  made. 

There  is  another  view  of  this  case,  on  which  it  might  be  decided 
on  principles  well  settled. 

The  solvency  of  bank  notes  or  the  notes  of  individuals  may,  by 
agreement  be  assumed  either  by  the  party  paying  or  the  party  receiv- 
ing them:  admit,  for  the  argument,  that  the  solvency  of  the  bank 
notes  in  question  was  distinctly  assumed  by  the  plaintiff.  When  the 
failure  of  the  Bank  of  Maryland  became  known  to  the  defendants, 
what  was  their  incumbent  duty;  what  does  the  law  require  to  be 
done  in  like  cases  by  the  person  receiving  such  notes,  to  enable  him 
to  resort  to  the  person  passing  the  note  ?  Why,  it  requires  the  holder 
to  give  reasonable  notice  of  the  insolvency  of  the  maker  of  the  note, 
to  the  person  from  whom  he  received  it,  or  that  person  will  be  dis- 
charged in  law  frorti  the  responsibility  he  assumed.  Tindall  vs. 
Brown,  1  Term,  167;  Cammidf/e  vs.  Allenhy,  13  Com.  Law,  203;  1 
Wash.  C.  C.  Rep.  156;Byles  on  Bills,  163. 

It  has  been  thought  in  some  cases,  that  the  notice  should  go  fur- 
ther and  apprize  the  party,  that  the  holder  looks  to  him  for  payment 
of  the  note.  We  doubt  if  this  be  essential,  as  it  might  be  properly 
inferred  from  the  notice.  See  BanTc  of  U.  S.  vs.  Cameal,  2  Peters, 
553.  Knowledge  is  not  notice.  Legal  notice  is  required.  To  be 
legal  it  must  be  given  by  a  party  to  the  instrument  or  his  agent,  or 
by  one  through  or  to  whose  hands  it  has  passed.  Stewart  vs.  Ken- 
nett,  2  Camph.  177;  Byles  on  Bills,  163;  Ex  parte  Barclay,  7  Vesey, 
597;  Chitty  on  Bills.  225-6;  Tindall  vs.  Brown,  1  Term,  167;  3 
Kenfs  Com.  93,  104,  108,  110.  There  must  be  positive  proof  of  the 
fact  of  notice,  not  probable  evidence.  The  onus  probandi  lies  on 
the  party  holding  the  note:  he  must  show  that  notice  was  given  and 
in  due  time.     Lawson  vs.  Sherwood,  1  StarJc.  Cases,  251. 

The  plaintiff  in  this  case  may  have  acquired  a  knowledge  of  the 
failure  of  the  Bank  of  Maryland  as  early  as  the  officers  of  the 
Smyrna  Bank,  and  in  the  same  way;  but  such  knowledge  or  any 
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other  knowledge  of  this  fact,  unless  communicated  by  the  bank  or 
its  agents,  is  not  enough.  The  law  requires  that  notice  of  the  fact 
of  insolvency  be  given  by  the  holder,  in  order  that  the  person  from 
whom  the  note  was  received,  and  who  was  the  guarantor  of  its  sol- 
vency, may  be  apprized  that  the  holder  stands  on  his  legal  rights, 
and  looks  to  him  for  payment. 

It  does  not  appear  from  anything  in  the  case  stated,  that  notice  of 
the  insolvency  of  the  Bank  of  Maryland  was  ever  given  to  the  plain- 
tiff by  the  defendants.  The  only  notice  stated  to  have  been  given 
was  that  contained  in  the  letter  of  the  cashier  of  the  27th  of  March, 
which  merely  apprized  the  plaintiff  that  the  money  passed  to  his 
credit  on  the  25tli  of  March,  "  is  received  as  a  special  deposite,"  and 
that  the  notes  would  be  kept  by  themselves  subject  to  his  order. 
This  is  no  notice  of  the  "  insolvency  "  or  stoppage  of  the  Bank  of 
Maryland,  but  merely  notice  that  the  bank  had  arbitrarily  done  what 
the  plaintiff  knew  they  had  no  right  to  do,  and  might  well  disregard 
as  not  being  an  act  that  could  affect  his  rights. 

If  the  plaintiff'  assumed  the  responsibility  of  the  solvency  of  these 
notes,  tlie  bank  had  the  right  in  the  event  of  the  failure  of  the  Bank 
of  Maryland,  to  call  on  him  to  make  good  their  loss.  This  was  their 
legal  right  and  all  their  right,  and  was  to  be  enforced-  according  to 
the  rules  the  law  has  prescribed;  one  of  which  imperatively  demands 
that  notice  of  the  insolvency  be  given  or  else  the  liability  is  discharged. 
It  did  not  necessarily  follow,  because  the  bank  had  changed  the  de- 
posite  from  a  general  to  a  special  one,  that  it  was  done  in  conse- 
quence of  the  Bank  of  Maryland  or  the  Bank  of  Messrs.  Cohens 
having  failed.  No  such  reason  nor  intimation  of  such  fact  is  given 
iij  the  letter  addressed  by  the  cashier  to  the  plaintiff:  nay,  the  latter 
bank  had  not  failed,  nor  has  it  since  failed. 

The  plaintiff  might  have  inferred  from  the  notice,  that  the  banks 
whose  notes  he  had  deposited,  had  stopped  payment;  but  it  would 
have  been  only  an  inference,  and  a  wrong  one  too  as  to  one  of  those 
banks,  that  of  Cohens.  Direct  and  explicit  notice  of  the  failure  or 
insolvency  of  the  Bank  of  Maryland  should  have  been  given  on  the 
part  of  the  defendants  to  the  plaintiff  to  fix  his  liability  for  the  insol- 
vency of  its  notes  which  he  had  deposited,  even  if  he  had  assumed 
their  solvency,  and  this  not  having  been  given  by  the  bank,  it  has  been 
guilty  of  such  laches  as,  according  to  the  settled  principles  of  law, 
discharges  the  plaintiff  from  responsibility  for  the  solvency  of  the 
notes  in  question. 

One  question  remains  to  be  disposed  of.  It  is  contended  by  the 
defendants  counsel,  that  there  is  no  sufficient  consideration  to  sup- 
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port  the  present  action,  as  the  Bank  of  Maryland  had  failed  before 
the  deposite  was  made,  and  its  notes  were  then  of  no  value. 

Whether  the  receipt  by  the  Smyrna  Bank  of  these  notes,  in  the 
manner  they  were  received  and  credited,  is  a  sufficient  consideration 
to  maintain  this  suit,  depends  upon  the  determination  of  the  question, 
on  which  of  the  parties  did  the  responsibility  of  the  solvency  of  these 
notes  rest.  If  it  rested  upon  the  plaintiff,  then  there  is  not  a  sufficient 
consideration  for  this  action.  But  if  it  rested  on  the  defendants,  then 
there  is  a  sufficient  consideration.  If  in  law  these  notes  are  to  be 
considered  as  having  been  taken  at  the  risk  of  the  bank,  or  if  they 
are  to  be  held  as  taken  at  the  risk  of  the  plaintiff,  and  the  defendants 
by  their  laches  have  discharged  him  from  that  responsibility,  then 
there  arose  a  legal  obligation  upon  the  bank  to  pay  the  plaintiff  the 
amount  of  the  deposite.  A  legal  obligation  to  do  a  thing  is  a  suf- 
ficient consideration  for  a  promise  to  do  it.  2  Kenfs  Com.  465. 
The  law  having  established  the  obligation  to  pay,  a  promise  to  make 
the  payment  would  necessarily  be  implied.  The  law  never  imposes 
an  obligation  or  legal  duty  to  do  an  act  unless  there  exists  a  sufficient 
consideration  for  it.  In  our  judgment  the  risk  of  the  solvency  of  the 
notes  of  the  Bank  of  Mar}^land  rested,  according  to  established  legal 
principles,  upon  the  defendants;  and  those  principles  imposed  upon 
the  defendants,  as  a  consequence  of  the  deposite  accepted  by  them, 
an  obligation  or  legal  duty  to  pay  the  plaintiff  the  amount  of  the 
notes  thus  taken  by  them  as  cash;  and  give  to  the  plaintiff  a  legal 
right  to  recover  such  amount.  It  necessarily  follows,  therefore,  that 
there  exists  a  sufficient  consideration  for  such  recovery;  for  other- 
wise the  duty  or  obligation  to  make  such  payment  would  not  have 
been  created  by  law. 

The  deposite  of  a  check  to  the  credit  of  a  person  was  held,  in  the 
case  of  Bolton  vs.  Richard.  6  Term  139,  to  be  equivalent  to  the 
transfer  of  so  much  money  in  the  hands  of  the  person  receiving  the 
deposite  to  the  credit  of  the  person  making  the  deposite.  In  the 
case  of  the  Bank  of  Kentucky  vs.  ^Vistar,  2  Peter's  318,  a  deposite 
in  that  bank  of  the  notes  of  the  bank  which  were  at  the  time  pass- 
ing in  the  country  at  one-half  of  their  nominal  amount,  entered 
generally  to  the  credit  of  the  person  for  whose  benefit  the  depo- 
site was  made,  and  not  as  a  special  deposite,  was  considered  by  the 
Supreme  Court  of  the  United  States  as  equivalent  to  depositing  so 
imuch  gold  or  silver.  In  the  case  before  us,  the  deposite  was  not 
a  special  one,  but  general,  as  so  much  cash.  We,  therefore,  adopt 
the  language  used  by  justice  Story,  in  the  suit  by  the  Banlc  of  the 
United  States  vs.  The  Banlc  of  Georgia,  reported  in  10  Wheaton.  333: 
"  Considering,  then,  the  credit  in  this  case  as  a  payment  of  the  notes, 
VOL.   IT.  34 
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the  question  arises  whether  after  a  payment  the  defendants  would  be 
permitted  to  recover  the  money  back;  if  they  would  not,  then  they 
have  no  right  to  retain  the  money,  and  the  plaintiffs  are  entitled  to  a 
recovery  in  the  present  suit." 

With  the  views  which  we  entertain  of  the  law  applicable  to  the 
case  before  us,  the  defendants  could  not,  under  the  circumstances  of 
it,  have  recovered  back  from  the  plaintiff  the  amount  of  the  notes  in 
question,  even  had  they  paid  the  same  in  coin  to  the  plaintiff,  instead 
of  receiving  them  as  they  did  from  him  on  general  deppsite;  and, 
therefore,  the  plaintiff  is  entitled  to  a  recovery  in  the  present  suit  of 
the  amount  with  which  he  was  credited  on  the  books  of  the  bank  at 
the  time  the  notes  were  deposited.  In  answet  to  the  argument 
which  was  urged  on  this  point  by  the  defendants  counsel,  and  to 
support  the  view  we  have  taken  of  it,  we  would  refer  to  the  three 
cases  last  cited;  and  also  to  that  of  Levy  vs.  The  Bank  of  the  United 
States,  reported  in  1  Binney,  27,  and  in  4  Dallas,  234. 

It  is,  therefore,  the  opinion  of  a  majority  of  the  court : 

1.  That  there  is  no  evidence,  direct  or  circumstantial,  disclosed  to 
us  in  the  case  stated,  to  lead  us  to  the  conclusion,  that  there  was 
between  the  parties. to  this  cause  at  the  time  of  the  deposite  made  by 
the  plaintiff  in  the  Bank  of  Smyrna,  of  the  bank  notes  in  controversy, 
any  agreement  or  understanding,  express  or  implied,  that  the  plaintiff 
was  to  be  answerable  to  the  defendants  for  the  solvency  of  the  notes 
deposited. 

2.  That  the  facts  set  forth  in  the  case  stated  are  such  as  to  lead 
to  the  belief  or  inference  that  the  defendants,  when  they  received 
those  notes,  did  so  with  the  understanding  that  they  received  them 
as  so  much  coin,  and  that  they  voluntarily  took  upon  themselves  the 
risk  of  the  solvency  of  the  notes. 

3.  That  in  the  absence  of  evidence  of  any  agreement  or  under- 
standing express  or  implied,  those  bank  notes,  according  to  the  well 
established  principles  of  law,  are  to  be  considered  as  having  been 
received  by  the  Bank  of  Smyrna  as  money  at  its  own  risk,  and  that 
the  plaintiff  is  not  responsible  either  for  the  then  or  future  solvency 
of  those  notes;  they  not  having  been  deposited  to  discharge  any 
pre-existing  debt,  but  parted  with  on  deposite  and  to  obtain  a  credit 
in  the  bank  to  be  futurely  used  by  the  plaintiff. 

4.  That  even  if  they  had  been  taken  by  the  Bank  of  Smyrna  at 
the  express  risk  of  the  plaintiff  as  to  their  solvency,  his  liability  was 
discharged  by  the  laches  of  the  bank  in  not  giving  him  due  and 
distinct  notice  of  the  insolvency  or  failure  of  the  Bank  of  Maryland. 

5.  That  the  risk  of  the  solvency  of  these  notes  being  fixed  upon 
the  defendants  by  settled  legal  principles,  a  legal  obligation  attached 
to  them,  to  pay  to  the  plaintiff  the  amount  credited  to  him  on  the 
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books  of  the  bank  at  the  time  of  the  deposite,  and  that  there  is  there- 
fore a  sufficient  consideration  to  support  the  present  action;  and  that 
judgment  should  be  entered  for  the  plaintiff  for  the  whole  amount 
deposited  by  him. 

Layton,  Justice. — I  have  been  unable  to  take  the  same  view  of  the 
law  applicable  to  this  case,  that  the  other  members  of  this  court  have 
taken,  for  the  following  reasons — 

This  is  an  action  of  assumpsit  for  money  had  and  received:  an 
action  which  has  been  well  compared  to  a  suit  in  equity.  It  is  founded 
on  the  principle  that  what  a  man  cannot  in  equity  and  good  con- 
science retain,  he  shall  be  compelled  to  refund:  and  consequently, 
where  the  plaintiff  has  no  claim  in  equity  and  conscience  to  the  funds 
in  the  hands  of  the  defendant,  he  shall  not  be  permitted  to  recover. 

As  to  the  facts  of  this  case,  the  parties  are  agreed.  It  is  admitted, 
that  they  were  equally  innocent  of  any  knowledge  of  the  failure  of 
the  Bank  of  Maryland,  at  the  time  the  notes  were  deposited  with  the 
defendant.  The  question  is,  which  of  these  innocent  parties  shall 
sustain  the  loss  which  has  occurred. 

"  Upon  principles  of  justice  and  honesty,"  in  the  language  of  chief 
justice  Savage,  in  the  case  of  Lighthody  vs.  The  Ontario  Bank,  "  it 
would  seem  that  whoever  parts  with  that  which  is  valuable  should 
receive  value  for  it;  and  he  who  receives  value  should  give  value 
in  return."  At  the  precise  time  these  notes  were  deposited  with  the 
defendant,  the  bank  which  issued  them  had  failed ;  and  they  had  ceas- 
ed in  fact  and  in  law,  to  be  any  part  of  the  circulating  medium  of  the 
country.  The  conventional  regulations  of  the  commercial  world 
only  sustained  them,  as  they  do  all  other  bank  notes,  so  long  as  they 
could  sustain  themselves.  The  moment  the  bank  failed,  its  notes, 
which  were  but  promises  to  pay,  became  valueless  as  a  currency, 
from  the  inability  of  the  bank  to  redeem  its  promises.  For  all  prac- 
tical purposes,  as  a  circulating  medium,  they  are  now  little  better 
than  80  many  spurious  or  forged  bills.  The  time,  therefore,  of  the 
failure  of  the  bank,  is  the  time  which,  upon  principles  of  the  soundest 
policy,  fixes  the  character  of  its  notes,  and  ascertains  upon  whom  the 
loss  consequent  upon  its  failure  shall  fall.  It  is  a  period  which  can 
be  readily  ascertained,  and  which  closes  the  door  to  a  multitude  of 
frauds.  A  distinction  has  been  taken  in  the  argument  of  this  cause 
founded  upon  some  adjudged  cases,  between  a  payment  made  on  ac- 
count of  a  pre-existing  debt,  and  one  made  upon  a  present  and  cotem- 
poraneous  transaction.  This,  however,  is  a  distinction  without  a 
difference.  The  principle  has  nothing  to  sustain  it  either  in  justice 
or  sound  policy;  and,  I  apprehend,  it  is  not  to  be  relied  on  as  the 
iettled  doctrine  of  the  courts. 
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So  far  as  I  have  been  able  to  examine  and  understand  the  authori- 
ties cited  in  the  argument  of  this  cause,  I  think  the  most,  if  not  the 
whole  of  them,  may  be  reconciled  on  this  point,  upon  the  ground, 
that  the  agreement  of  the  parties  at  the  time  of  receiving  the  paper, 
or  notes,  whether  on  account  of  pre-existing  debts,  or  for  goods  sold 
at  the  time,  precluded  them  from  looking  beyond  their  contract.  As 
if  a  party  receiving  promissory  notes  in  payment  of  goods  sold  at 
the  time,  expressly  agrees  to  accept  them  in  satisfaction  of  those 
goods,  he  is  bound  by  his  agreement,  although  the  notes  may  turn  out 
to  be  valueless.  It  is  admitted  on  all  sides,  that  a  payment  of  such 
notes,  on  account  of  a  pre-existing  debt,  would  not  discharge  that 
debt  till  the  notes  themselves  have  been  paid.  And  yet  it  will  not  be 
denied,  that  if  the  creditor  expressly  undertook  to  accept  those  notes 
in  satisfaction,  and  to  run  all  risks,  he  could  not  afterwards  escape 
from  his  agreement.  In  both  classes  of  cases  the  agreement  of  the 
parties  gives  character  to  the  transaction;  and,  in  the  absence  of 
any  express  agreement,  the  law  will  not  create  an  agreement  by 
implication,  (a.)  In  the  absence  of  an  express  agreement  on  the 
subject,  the  transfer  or  payment  of  such  notes  could  never  operate 
as  a  bona  fide  consideration  for  value  received;  and  it  would  be 
iniquitous  for  the  party  to  retain  a  valuable  commodity  when  he  had 
given  no  value  in  exchange. 

The  case  of  Owenson  vs.  Morse,  7  Term  Rep.  60,  is  full  to  this 
point.  The  principle  there  established  in  this :  "  If  the  seller  of  goods 
takes  notes  or  bills  for  them,  without  agreeing  to  run  the  risk  of  the 
notes  being  paid,  and  the  notes  turn  out  to  be  worth  nothing,  this 
will  not  be  considered  as  payment."  The  whole  court,  who  delivered 
their  opinions  seriatim,  recognized  and  relied  upon  this  sound  and 
equitable  principle.  Lord  Holt,  in  the  case  of  The  Bank  of  England 
vs.  Newman,  1  Lord  Raymond  Rep.  442,  (which  has  been,  as  to  this 
point,  mainly  relied  on  by  counsel  for  the  plaintiff.)  appears  to  have 
acted  on  this  principle.  He  considered  that  transaction  as  a  plain 
sale  of  the  bill  for  a  discount,  and  that  the  seller,  from  the  nature  of 

(a.)  Implied  promises  arise  from  this  general  intendment  of  law, 
'^  that  every  man  hath  onsraged  to  perform  what  his  duty  or  justice  re- 
quires.'' 3  Blk.  Com.  160,  (Archh.  ed.)  Promises  "  will  be  implied  un- 
der the  following  circumstances,  1st,  where  the  consideration  consists  in 
the  plaintiff's  having  been  compelled  to  do  that  to  which  the  defendant 
was  legally  compellable;  and,  2dly,  where  the  defendant  has  adopted  and 
enjoyed  the  benefit  of  the  consideration."  Smith's  selecHon  of  leading 
cases.  Law  Lib.  No.  55,  p.  55,  in  note  to  Lampleigh  vs.  Brathwait.  It 
would  be  difficult  to  apply  these  principles  in  favor  of  the  plaintiff  in  this 
cause. 
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the  case,  did  not  become  a  new  security.  But  this  case  of  The  Bank 
of  England  vs.  Newman  has,  I  think,  been  too  much  relied  on,  and 
does  not  warrant  the  inferences  and  principles  which  appear,  by 
some  subsequent  decisions,  and  by  the  counsel  in  this  cause,  to  have 
been  deducted  from  it.  As  this  is  the  leading  case  on  this  subject,  it 
requires  examination  to  ascertain  its  precise  signification,  and  the 
true  point  which  was  determined  by  it.  The  report  of  that  case 
states,  that  "  Bellamy  signed  a  bill  payable  to  Newman  or  bearer. 
Newman  came  to  the  Bank  of  England  and  asked  how  much  money 
they  would  give  him  for  this  bill.  They  took  the  bill,  and  gave  him 
so  much  money,  allowing  so  much  for  discount.  After  that  the  bank 
received  £10,000  of  Bellamy,  and  afterwards  they  send  a  man  to 
demand  the  money  due  upon  this  bill  of  Bellamy;  and  a  demand 
was  made  of  Bellamy's  servant,  who  did  not  pay  the  money.  And 
afterwards  Bellamy  fails,  and  the  bank  sue  Newman  for  the  money 
which  he  had  received  of  them  for  this  bill,  as  for  so  much  money 
lent  by  them."  Upon  the  general  issue  pleaded,  the  verdict  was  for 
the  plaintiff  against  Lord  Holt's  opinion.  And  a  new  trial  was 
granted,  "  because  this  was  a  plain  sale  of  the  bill."  "  For,  per  Holt, 
chief  justice,  if  a  man  has  a  bill  payable  to  him  or  bearer,  and  he 
delivers  it  over  for  money  received,  without  indorsement  of  it,  this 
is  a  plain  sale  of  the  bill;  and  he  who  sells  it  does  not  become  a  new 
security.  But  if  he  had  indorsed  it,  he  had  become  a  new  security, 
and  then  he  had  been  liable  upon  the  indorsement."  But  upon  a  new 
trial  the  jury  found  for  the  plaintiffs.  Here  was  a  plain  sale  by 
Newman  to  the  Bank  of  England  of  a  bill  drawn  by  Bellamy,  which 
bill  at  the  time  of  its  sale  was  good,  on  which  £10,000  were  received 
afterward,  but  which  subsequently  became  valueless  by  the  failure 
of  Bellamy.  The  question  was  not  before  the  court  as  to  what 
would  have  been  Newman's  responsibility  if  he  had  negotiated  this 
bill  subsequent  to  Bellamy's  failure,  of  which  failure  the  bank  was 
ignorant  at  the  time.  Upon  a  fair  construction  of  that  case,  we  may 
safely  deduce  this  general  principle,  that  at  the  time  of  the  negotiation 
or  sale  of  the  bill,  the  vendor  undertook  to  warrant  the  present  value 
thereof,  but  was  not  to  be  considered  as  becoming  in  any  way  responsi- 
ble for  any  subsequent  failure  of  the  drawer  of  the  bill.  This  principle 
is  sustained  by  other  decisions  of  Lord  Holt ;  as  in  the  case  of  Tassell 
&  Lee  vs.  Lewis,  1  Lord  Raymond's  Rep.  743-4,  and  of  Ward  vs. 
Evans,  2  ih.  928. 

Such  being  the  general  principle  of.  the  case  of  The  Bank  of  Eng- 
land vs.  Newman,  it  would  appear  that  any  decision  which  has  car- 
ried that  case  beyond  its  legitimate  determination,  is  not  to  be  relied 
on  as  an  authority. 
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But  the  case  of  a  deposite  of  money  in  a  bank  by  one  of  its  custo- 
mers cannot,  in  my  judgment,  without  the  most  forced  and  violent 
construction,  and  the  most  strained  legal  fiction,  be  considered  as  a 
sale  of  the  money  so  deposited  by  the  depositor.  The  very  term 
itself,  a  deposite,  contradicts  any  such  conclusion.  In  point  of  fact, 
it  is  a  loan  made  to  the  bank,  to  be  repaid  at  the  pleasure  of  the 
creditor.  And  the  depositor  is  the  creditor,  and  the  bank  the  debtor 
in  that  transaction.  A  deposite  of  forged  bills  or  notes,  unless  under 
peculiar  circumstances,  as  in  the  case  of  the  United  States  Bank  vs. 
The  Bank  of  Georgia,  would  not  be  such  a  loan  as  could  be  recovered 
by  the  depositor.  Nor  would  a  deposite  of  base,  adulterated  coin, 
create  a  liability  upon  the  bank  to  pay,  in  exchange,  in  a  sound 
currency. 

I  am  aware  that  many  of  the  authorities  speak  of  payments  made 
upon  pre-existing  debts,  and  of  payments  made  for  goods  sold  at  the 
time;  whence  one  might  infer,  that  they  recognized  an  essential  dis- 
tinction, in  principle,  between  the  two.  But,  as  before  remarked,  I 
think  the  courts  have  considered  in  all  the  cases  of  payment  for 
goods  sold,  that  the  parties  agreed  to  receive  the  paper  in  payment 
at  the  time  the  goods  were  sold,  or  made  it  their  own  by  the  act  of 
negotiating  it. 

In  the  case  of  Johnson  vs.  Weed,  9  Johns.  Rep.  311,  the  court  held, 
as  the  concurrent  authority  of  the  books,  "  that  there  must  be  a  clear 
and  special  agreement,  that  the  vendor  shall  take  the  paper  absolutely 
as  payment,  or  it  will  be  no  payment  if  it  afterwards  turns  out  to  be 
of  no  value." 

The  only  case  that  has  been  decided  in  this  state,  of  which  I  have 
any  knowledge,  that  bears  upon  the  one  now  before  the  court,  is  that 
of  Jefferson  &  Jefferson  vs.  Holland,  at  the  March  Term,  1820,  of  the 
Court  of  Chancery  in  Sussex.  That  case  has  already  been  adverted 
to  by  Judge  Black,  and  need  not  again  be  recited.  It  is  true  that 
case  was  to  recover  money  paid  on  account  of  a  pre-existing  debt; 
but,  in  my  Judgment,  a  debt  created  upon  a  cotemporaneous  trans- 
action is  as  much  a  debt  in  equity  and  in  law,  and  as  binding  on  the 
conscience  of  the  debtor,  as  though  it  were  one  of  fifty  years  stand- 
ing. And  I  cannot  appreciate  the  justice,  or  the  policy  of  creating 
a  distinction  between  them.  The  consideration  passing  at  the  time 
of  the  transaction,  ought  to  be  a  good  and  valuable  consideration, 
whether  it  be  in  reference  to  a  present  or  a  precedent  debt. 

The  case  of  the  Bank  of  the  United  States  vs.  The  Bank  of  Georgia. 
10  Wheat.  Rep.  333,  is  not  an  authority  in  point,  and  does  not  affect 
this  case  That  was  a  case  of  the  receipt  of  forged  paper  by  the 
bank  against  whom  the  forgery  had  been   committed:  and   the  de- 
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cision  turned  upon  the  point  that  the  bank  was  bound  to  know  its 
own  paper;  and  also,  that  after  the  receipt  of  it,  the  B^nk  of  Georgia 
had  been  guilty  of  a  neglect  of  duty,  and  had  not  given  due  notice 
of  the  facts  to  the  plaintiff. 

Upon  the  general  principles  deducible  from  this  case,  and  appli- 
cable to  this  form  of  action,  I  think  the  case  of  Lightbody  vs.  TJie 
Ontario  Bank,  11  Wendall,  9,  and  13  Wendall,  101,  is  in  point.  For, 
although  that  was  a  payment  on  account  of  a  pre-existing  debt,  the 
reasons  assigned,  and  the  principles  there  decided,  apply  with  great 
force  to  this  case. 

As  to  the  allegation  of  a  want  of  notice  to  the  plaintiff,  by  the  de- 
fendants in  this  action,  of  the  failure  of  the  Bank  of  Maryland,  and 
the  charge  of  the  defendants  being  guilty  of  laches,  I  think  a  full 
answer  to  that  part  of  the  argument,  (and  which,  by  the  way,  was 
pressed  with  much  force,  and  discussed  with  great  ability,)  is  to  be 
found  in  the  fact,  that  these  matters  form  no  part  of  the  case  stated. 
The  only  question  presented  for  the  consideration  of  this  court  in  the 
case  stated,  is  this,  "  the  plaintiff  submits  it  to  the  court,  that  by  the 
cashier's  act  of  receiving  the  said  notes  as  cash  as  aforesaid,  and  in 
consequence  of  the  entry  to  that  effect  on  the  books  of  the  hank,  the 
said  bank  had  made  the  notes  their  own,  and  must  bear  the  loss.'* 
There  is  not  only  no  want  of  notice  alledged,  but,  in  my  opinion,  the 
whole  case,  upon  a  fair  view  of  it,  is  a  clear  waiver  of  notice.  The 
very  terms  of  the  case  stated  show  that  the  plaintiff  had  notice,  and 
took  notice  of  the  facts  of  the  case,  by  the  receipt  of  the  letter  from 
the  cashier,  under  date  of  March  27,  1834,  and  in  the  conversation 
which,  it  is  agreed,  took  place  between  the  plaintiff  and  the  said 
cashier,  immediately  upon  the  receipt  of  that  letter.  The  p^'  intiff 
evidently  considered  this  paper  his  own,  and  proposed  to  commence 
a  suit  against  the  person  from  whom  he  had  received  it,  "  if  the  bank 
should  deem  that  course  best."  The  case  states,  "  The  plaintiff  then 
informed  the  cashier  that  he  would  go  arid  see  the  man  that  had 
passed  upon  him  this  paper,  and  if  he  refused  to  take  it  hack,  he 
(Corhit)  would  willingly  commence  suit  against  him  if  the  hank  should 
deem  that  course  hest."  If  he  did  not  consider  the  paper  as  belong- 
ing to  him,  and  virtually  in  his  possession,  how  could  he,  without  the 
greatest  absurdity,  speak  of  commencing  a  suit  against  the  individual 
from  whom  he  had  received  it?  There  was  no  difficulty  or  contest 
at  the  time  about  this  matter,  but  the  plaintiff  appeared  to  consider 
himself  bound  to  become  an  actor  in  the  business  in  whatever  way 
the  bank  should  deem  best. 

The  plea  of  a  want  of  notice,  therefore,  is  not  sustained  by,  nor  is 
it  to  be  found  in  the  case  stated.     It  is  an  idea  introduced  into  the 
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cause,  subsequently  to  the  making  out  and  submitting  the  case  to  the 
consideration  of  the  court.  It  is  a  point,  however,  which  from  the 
great  ingenuity  and  abilit}'  with  which  it  was  pressed,  was  well  cal- 
culated to  produce  embarrassment;  and  which,  if  true  in  point  of 
fact,  would  have  been,  I  think,  sufficient  to  carry  the  judgment  of 
this  court  for  the  plaintiff.  But  on  a  more  careful  view  of  the  case, 
I  find  it  was  only  the  argument  of  counsel,  and  not  the  facts  as  agreed 
upon  by  the  parties  themselves.  The  idea  then,  of  laches  on  the  part 
of  the  defendant,  falls  to  the  ground. 

Such  being  my  conviction  of  the  law,  and  the  facts  of  this  case,  I 
give  it  as  my  opinion,  in  answer  to  the  question  submitted  by  the  par- 
ties, that  "  the  said  Bank  of  Smyrna  had  not  made  the  said  notes 
their  own  by  the  cashier's  act  of  receiving  the  said  notes  as  cash  as 
aforesaid,  and  in  consequence  of  the  entry  to  that  effect  on  the  books 
of  the  bank ; "  and  that  the  Bank  of  Smyrna  ought  not  to  "  bear  the 
loss  of  them."  The  parties,  however,  have  agreed  that,  in  any  event 
judgmjent  may  be  rendered  against  the  defendant,  in  favor  of  the 
plaintiff,  "  for  the  amount  of  the  said  notes  of  the  said  bank  of  J.  J . 
Cohen,  jr.  &  Brothers,  to  wit:  for  the  sum  of  one  hundred  and  sixty 
dollars.  My  opinion,  therefore,  is  that  the  plaintiff  should  recover, 
and  judgment  be  entered  in  his  favor  against  the  defendant  for  that 
sum  and  no  more. 


SUPERIOR  COURT. 

FALL  SESSIOJS^S, 

1837. 


RACHEL  JOHNSON,  guardian  of  ELIZABETH  JOHNSON  and 
others,  vs.  MANLOVE  JOHNSON. 

On  exceptions  to  administration  accounts  in  the  Orphans'  Court,  the  record 

must  show  the  interest  or  concern  of  the  acceptant,  or  it  is  error. 
A  guardian  may  file  exceptions  in  his  own  name  as  guardian. 

Appeal  from  the  decree  of  the  Orphans'  Court  of  Sussex  county. 

Exceptions  were  filed  in  the  Orphans'  Court  by  "  Rachel  Johnson, 
guardian  of  the  persons  and  estates  of  Elizabeth  Johnson,  Rhoda 
Ann  Johnson,  Mary  Jane  Johnson,  and  Margaret  Johnson,"  to  the 
administration  accounts  passed  by  the  defendant,  Manlove  Johnson, 
on  the  estate  of  William  Johnson,  deceased.  The  exceptions  were 
heard  by  the  chancellor,  sitting  alone,  and  he  made  a  decree  cor- 
recting the  accounts  in  several  particulars,  and  ordered  the  respon- 
dent to  pay  costs;  whereupon  he  appealed,  and  the  chancellor  certi- 
fied to  this  court  the  following  points  as  decided  by  him.  (8  Del. 
Laws,  92.) 

In  the  Orphans'  Court  of  Sussex  county: 

The  respondent  moved  to  dismiss  the  exceptions  to  his  adminis- 
tration accounts  on  the  estate  of  William  Johnson,  1st,  because  the 
appeal  before  the  register  was  taken  and  the  exceptions  filed  by  and 
in  the  name  of  "  Rachel  Johnson,  guardian  of  the  said  Elizabeth, 
Rhoda  Ann,  Mary  Jane,  and  Margaret  Johnson,"  whereas  the  same 
should  have  been  taken,  filed  and  entered  in  the  names  of  the  said 
minors  by  their  said  guardian.  2d.  for  that  it  did  not  and  doth  not 
appear  in  and  by  said  exceptions,  that  the  said  Elizabeth,  Rhoda 
Ann,  Mary  Jane  and  Margaret  Johnson,  and  Rachel  Johnson  their 
said  guardian,  any  or  either  of  them,  had  any  interest  or  right  to  file 
the  exceptions  to  the  said  administration  accounts,  either  as  creditors 
of  the  said  William  Johnson  deceased,  as  children,  legatees  or  heirs 
VOL.    IT.  35 
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at  law  of  said  deceased,  or  otherwise  entitled  to  any  distributive 
share  or  portion  of  his  personal  estate;  without  which,  or  some 
other  interest  in  the  same  appearing  in  and  upon  said  exceptions,  the 
party  has  no  right  to  the  appeal,  and  the  same  ought  to  be  dismissed. 
But  the  Orphans'  Court  refused  the  motion;  deciding  that  the  guar- 
dian could  except  in  form  aforesaid,  and  that  the  exceptions  were 
right  and  proper  in  form  and  substance.  And  the  court  proceeded 
to  hear  and  decree  in  the  cause;  upon  which  an  appeal  was  taken 
to  the  Superior  Court. 

Cullen,  for  appellant,  respondent  below. 

A  guardian  cannot  bring  suit  in  his  own  name;  the  suit  must  be 
in  the  name  of  the  ward.  1  Chitty  Pr.  292;  2  ibid  42;  3  Bac.  Ah. 
616;  2  Saund.  Rep.  117.  Has  this  law  been  altered  by  our  act  of 
assembly  ?  Digest,  424.  "  The  guardian  shall  be  admitted  to  sue 
or  defend  for  his  ward,"  which  is  the  same  thing  as  saying,  accord- 
ing to  the  rule  of  pleading  before  practised,  that  the  minor  may  ex- 
cept by  his  guardian. 

2d.  To  entitle  a  party  to  appeal  from  an  administration  account 
his  interest  must  appear  and  be  shown  by  the  record.  Who  are  en- 
titled to  except?  Const.,  Art.  6,  Sec.  21.  "  Exceptions  may  be  made 
by  persons  concerned."  The  concern  or  interest,  therefore,  must  ap- 
pear on  the  record.  It  is  traversable,  ought  to  be  both  alledged  and 
proved,  and  unless  it  appears  the  court  has  no  jurisdiction  to  try  the 
exceptions. 

Ridgely,  contra. 

The  Orphans'  Court,  in  jurisdiction  and  practice,  is  the  creature 
of  statute  law.  Dig.  126.  It  has  power  to  make  rules  of  practice, 
and  all  rules  necessary  for  the  bringing  forward  and  expediting 
causes.  And  in  fact  it  is  known  that  its  rules  of  practice  are  not 
technical,  and  do  not  profess  to  follow  the  rules  of  the  common  law 
practice.  For  instance,  proof  of  limitation  may  be  made  without 
pleading  the  statute.  Have  these  exceptions  then  been  properly 
brought  forward  according  to  the  rules  and  practice  of  the  Orphans 
Court?  That  court  has  so  determined  by  receiving  and  acting  on 
them.  But  again,  the  form  of  proceeding  is  strictly  correct,  being 
authorized  by  the  express  terms  of  the  act  of  assembly.  It  defines 
the  powers  of  a  guardian,  authorizes  him  to  sue  for  his  ward,  and 
distinguishes,  in  this  respect,  between  guardian  and  prochein  amy. 

On  the  other  point,  the  constitution  secures  the  right  to  appeal  or 
except  to  all  persons  concerned,  not  merely  privies  in  interest  either 
of  blood  or  estate,  but  to  any  one  any  way  concerned.  This  interest 
or  concern  is  susceptible  of  proof  at  the  hearing  of  the  exceptions, 
and  must  necessarily  have  been  proved  or  the  appeal   would  have 
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been  dismissed.  It  was  not  necessary  that  it  should  be  stated;  if 
proved,  it  was  sufficient.  As  to  the  interest  or  concern  of  the  guar- 
dian, he  is  concerned  for  his  ward,  for  he  has  the  custody  and  care 
of  his  person  and  estate.  He  is,  therefore,  a  proper  party  to  except 
to  accounts  in  which  the  ward  is  interested. 

Gullen,  in  reply. 

By  the  Court: 

J.  M.  Clayton,  Chief  Justice. — It  is  doubtless  true  that  at  common 
law  a  guardian  cannot  sue  in  his  own  name  for  the  choses  due  to  his 
ward,  but  must  cause  the  suit  to  be  brought  in  the  names  of  the  mi- 
nors as  suing  by  him  their  guardian,  and  not  by  attorney.  The 
constitution  of  1792  {Digest  25)  provides  that  the  Orphans'  Court 
shall  hear  the  exceptions  (to  administrators'  accounts,  &c.)  "of  any 
persons  concerned  ? "  and  a  guardian  of  any  person  entitled  to  a 
share  of  the  deceased's  estate  is  certainly  one  of  these.  Indeed,  the 
16th  8ec.  of  the  6th  Art.  enumerates  guardians  as  well  as  persons 
entitled  to  shares  as  the  very  persons  entitled  to  notice  of  the  filing 
such  account.  The  revised  constitution  of  1831  contains  a  similar 
provision.  The  guardian,  therefore,  may  undoubtedly  file  exceptions 
in  such  a  case  as  the  present,  which  the  Orphans'  Court  is  bound  to 
hear.  The  10th  section  of  the  "  act  concerning  the  Orphans'  Court," 
passed  February  10th,  1829,  also  expressly  provides  that  a  "  guar- 
dian shall  be  admitted  to  sue  or  defend  for  his  ward." 

But  on  the  other  point  we  think  it  indispensable,  that  in  cases  of 
exceptions  to  accounts  the  exceptant  should  show  his  interest  in 
order  that  the  respondent  may  know  who  it  is  that  calls  him  into 
court,  and  in  what  right.  There  must  be  some  rules  of  pleading  in 
the  Orphans'  Court  as  elsewhere,  in  order  to  attain  the  ends  of  justice. 
Is  not  it  just  that  a  party  instituting  proceedings  in  the  Orphans'  Cou^t 
should  show  his  interest  and  right  to  make  such  proceedings?  And 
if  the  respondent  is  entitled  to  such  notice,  it  is  also  necessary  to  the 
jurisdiction  of  the  court,  as  it  only  has  jurisdiction  to  hear  the  appeal 
of  persons  interested  or  concerned;  the  concern  and  interest  must 
therefore  appear  on  the  record.  Suppose  the  case  of  an  assignee  of 
an  heir  at  law  or  other  person  interested  filing  exceptions,  should  not 
the  assignment  be  stated  to  give  the  respondent  notice?  It  might 
be  a  forgery,  and  the  defendant  notified  for  the  first  time  at  the  trial 
of  the  right  in  which  the  exceptant  appeals,  would  not  have  it  in  his 
power  to  controvert  it.  But  this  case  is  one  where  the  interest  of 
appellants  is  not  only  not  stated  on  the  exceptions,  but  the  record 
does  not  show  that  it  was  proved. 

A  question  might  perhaps  arise  on  a  clause  in  the  act  "  concerning 
the  Orphans'  Court,"  (Digest,  420,)  whether  proof  on  this  point  might 
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not  yet  be  taken  in  this  court.  It  is  the  clause  which  authorizes  the 
taking  the  testimony  of  witnesses  in  the  Orphans'  Court,  in  writing, 
to  be  used  in  the  appellate  court;  and,  where  the  testimony  has  not 
been  so  reduced  to  writing,  authorizes  the  appellate  court  to  hear  the 
witnesses.  The  question  is  whether  that  clause  authorizes  this  court 
to  hear  witnesses  in  all  cases,  or  only  where  the  testimony  is  neces- 
sary to  give  the  party  appealing  the  benefit  of  his  appeal.  In  other 
words,  can  the  respondent  in  appeal  call  witnesses  before  the  appel- 
late court  to  establish  a  fact  not  stated  on  the  record,  and  which  is 
necessary  to  sustain  the  decree  appealed  from. 

We  have  considered  this  matter  and  are  of  opinion,  that  in  a  case 
like  the  present  such  proof  is  not  admissible.  The  decision  of  the 
case  on  appeal  ought  to  be  on  the  same  matters  presented  to  the 
court  below.  Suppose  this  court  to  decide  with  the  Orphans'  Court, 
that  the  exceptions  need  not  set  out  the  interest  of  the  party,  but  that 
such  interest  might  be  shown  in  proof;  non  constat  that  such  proof 
was  adduced  in  the  court  below;  and  if  this  court  hears  such  testi- 
mony, we  may  decide  a  very  different  case  from  the  one  presented 
to  and  decided  by  the  Orphans'  Court.  So  far  g,s  "vf^e  can  collect 
from  the  record,  these  exceptions  were  sustained  without  either  al- 
ledging  or  proving  any  .interest  in  the  exceptants,  while  here  the 
decision  would  simply  be,  that  a  party  might  prove  an  interest  with- 
out alledging  it,  and  that  this  would  be  sufficient  to  give  the  court 
jurisdiction  of  the  case. 

On  the  ground,  therefore,  that  it  nowhere  appears  from  this  record 
that  the  exceptants  were  interested  or  concerned  in  the  estate  of 
William  Johnson  so  as  to  entitle  them  to  appeal  from  the  accounts 
of  his  administrator,  or  to  give  the  Orphans'  Court  jurisdiction  to 
try  such  appeal,  we  reverse  the  decree  of  the  Orphans'  Court;  but 
without  prejudice  to  any  other  exceptions,  and  we  remand  the  record 
to  the  court  below.    The  respondents  in  this  court  for  costs. 

Cullen,  for  appellant. 

C.  G.  Ridgely,  for  respondents. 


WILLIAM  ANDEE  vs.  CUETTS  J.  and  CHAELES  H.  EOSS. 

If  witnesses  be  sworn  by  a  map;istrate  before  the  commissioner  to  take  deposi- 
tions, it  is  suflReient. 

Narr.  in  assumpsit. 

In  this  case  the  plaintiff  offered  in  evidence  the  deposition  of  Can- 
non Dawson,  taken  on  a  commission  directed  to  Joseph  Olds,  of  Picka- 
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way  county  Ohio,  authorizing  him  to  examine  witnesses  to  be  brought 
before  hibi,  they  being  "first  sworn  before^him.  It  was  objected  to, 
because  it-di|d-not  appear  that  the  witi^s  was  sworn  by  the  com- 
nrissioner. ,  r  ,,.  ■ 

The  jurat  showed : that  the  witness  was  sworn  in  the  presence  of 
the  convmissioner  by  'a  magistrate  of  the  county  of  Pickaway.  The 
court  overruled  the  objection,  and  admitted  the  deposition. 

Rogers  and  Wootfen/ior  plaintiff. 

Cullen  and  if^rowe7foi^defendants. 


STATE,  for  the  use  of  TOWNSEND  vs.  BAKKLEY  TOWNSEND 

and  terre-tenants. 

]n  a  scire  facias  on  a  recognizance  in  the  Orphans'  Coiirt,  if  all  the  terre- 
tenants  be  not  summoned,  the  others  may  plead  this  in  abatement. 

I'he  general  appearance  of  counsel  for  all  the  defendants  restricted  to  those 
for  whom  he  was  authorized  to  appear  upon   showing  the  mistake. 

Scire  Facias  on  a  recognizance  in  the  Orphans'  Court,  on  the  ac- 
ceptance of  lands.  Sheriff  returned  "  summoned  Barkley  Townsend 
the  defendant,  and  Michael  Stewart  and  Kobert  Houston  terre-ten- 
ants."' At  the  appearance  term  Mr.  Ridgely  marked  his  appearance 
generally  and  pleaded  payment,  on  which  issue  was  taken  and  the 
cause  set  down  for  trial  at  this  term. 

Eobert  Houston,  one  of  the  terre-tenants  summoned,  now  filed  an 
aflBdavit  stating  that  there  were  other  terre-tenants  of  lands  bound  by 
the  recognizance  besides  Stewart  and  himself;  that  before  the  ap- 
pearance term  he  had  employed  Mr.  Frame  as  his  counsel,  and,  as 
he  supposed,  as  his  attorney  to  appear  to  the  suit;  but  from  misun- 
derstanding as  to  the  extent  to  which  Mr.  Frame's  services  were  en- 
gaged (it  not  being  his  custom  to  appear  as  attorney  of  record  in 
Sussex  county,)  there  had  actually  been  no  appearance  for  him.  He 
now  moved  for  leave  to  plead  that  there  was  another  terre-tenant 
not  served  with  the  writ;  the  object  of  the  plea  being  to  bring  him  in 
for  contribution.  (2  Tidd  Pr.  1181,  2  Sound.  Bep.  b,  and  onwards 
to  10.) 

^Ir.  Ridgely  stated  that  he  had  in  fact  only  appeared  for  Stewart, 
though  his  name  was  marked  generally. 

The  motion  was  opposed,  on  behalf  of  Caleb  H.  Ross,  the  terre- 
tenant  not  summoned. 
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Rogers  and  Cullen,  of  counsel  for  Ross : — 

The  application  is  for  leave  to  insert  an  additional  plea  after  issue 
joined,  and  the  cause  set  down  for  hearing;  a  dilatory  plea  after  im- 
parlance; a  plea  in  abatement  after  a  plea  in  bar.  It  is  subversive 
of  the  rules  of  pleading.  Chitty  PI.  337 ;  Stevens  on  Pleading,  477 ; 
ib.  484;  ib.  100. 

Neither  is  its  object  to  effect  justice.  Barkley  Townsend  accept- 
ed his  father's  lands  in  the  Orphans'  Court,  and  entered  into  recog- 
nizance, with  Robert  Houston  his  surety,  for  the  payment  of  distri- 
butive shares  to  the  persons  interested.  After  acceptance,  Town- 
send  sold  one-half  of  these  lands  to  Michael  Stewart,  and  the  other 
half  to  Robert  Houston.  But  Barkley  Townsend  had  other  lamds  at 
the  date  of  the  recognizance,  now  belonging  to  Caleb  Ross  and  whicli 
it  is  the  object  of  this  motion  to  charge. 

A  scire  facias  may  be  issued  either  against  heirs  and  terre  tenants 
generally  without  naming  them ;  or  the  plaintiff  may  name  them,  and 
then  he  must  name  all,  or  the  others  may  plead  it  in  abatement.  The 
judgment  is  that  the  writ  abate.  Saund.  Rep.  p.  7,  note  4,  p.  9,  note 
10.  The  scire  facias  here  is  general.  It  was  served  on  the  recog- 
nizor and  two  terre-tenants,  who  appeared  generally  and  pleaded  in 
bar.  Now,  Mr.  Houston  has  either  appeared  or  he  has  not.  If  he 
has  appeared,  he  cannot  now  be  permitted  to  change  his  defence: 
to  plead  a  plea  in  abatement  after  a  plea  in  bar,  which  is  not  admii=- 
sible.  If  he  has  not  appeared,  he  has  at  least  had  the  benefit  of  an 
appearance  so  far  as  to  prevent  judgment  going  against  him  by  de- 
fault. If  he  be  excused  from  the  consequences  of  such  appearance, 
he  must  waive  the  benefit  of  it,  and  we  are  entitled  to  judgment 
against  him  by  default.  Such  judgment  would  not  be  taken  off  with- 
out an  affidavit  of  merits,  and  it  is  not  here  pretended  that  there  is 
any  defence  to  the  action;  the  sole  object  of  the  motion  being  to  bring 
in  another  defendant  for  the  purpose  of  contribution. 

Frame  and  BrincMoe,  in  support  of  the  motion: 

There  has  been  no  imparlance  here,  nor  plea  on  the  part  of  Hous- 
ton ;  not  even  an  appearance.  Neither  is  this  an  application  for  leave 
to  amend  pleadings.  We  might  perhaps  now  have  marked  an  ap- 
pearance and  filed  our  plea  without  motion,  the  other  side  not  having 
signed  judgment  against  us  for  want  of  appearance.  The  sheriff 
was  bound  to  summon  all  the  terre-tenants.  Having  failed  to  do  so, 
we  only  ask  to  show  this  as  a  matter  material  to  the  cause.  The 
plea  is  now  ready  to  bo  put  in  and  will  cause  no  delay. 

And  whence  comes  the  oppositions  to  this  motion?  From  the  terre- 
tenant  not  summoned ;  who  is  no  party  to  the  suit,  and  not  entitled 
to  object  to  this  motion. 
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The  court  stopped  Mr.  Brinckloe. 

By  the  Court. 

J.  M.  Clayton,  Chief  Justice. — If  the  question  now  raised  was 
raised  for  the  first  time,  we  would  hear  Mr.  Brinckloe  out,  but  it  has 
been  fully  heard  and  decided.  It  falls  within  the  case  of  the  State, 
use  Godwin,  vs.  Collins,  1  Harr.  Rep.  316,  which  was  fully  argued 
and  considered,  and  which  settles  the  general  principles  applicable  to 
amendments.  And,  as  I  was  not  then  on  the  bench,  I  take  this  occa- 
sion to  say  that  the  decision  there  made  meets  my  entire  approba- 
tion. 

Leave  to  amend  is  almost  a  matter  of  course  if  applied  for  at  the 
earliest  possible  time,  and  no  arts  practised  for  delay.  The  consti- 
tutional injunction,  as  well  as  the  purposes  of  justice,  require  liberality 
in  amendments,  so  that  causes  may  be  determined  on  their  merits. 
In  this  case  how  stands  it?  This  is  the  first  term.  Houston  swears 
he  had  spoken  to  and  thought  he  had  employed  counsel,  though  Mr. 
Frame  did  not  understand  it  so.  Mr.  Ridgely  admits  that  he  did 
not  plead  for  Houston,  and  had  not  been  employed  by  him.  It  is 
the  case  then,  of  a  man  who  has  not  appeared;  has  not  been  heard; 
and  the  question  is  whether  the  purposes  of  justice  demand  that  he 
be  permitted  to  plead  the  matter  which  he  proposes  to  plead. 

But  objections  are  made  to  the  form  of  the  plea.  It  is  said  that  it 
is  dilatory,  a  plea  in  abatement.  It  is  true  that  we  would  not  grant 
his  motion  for  the  purpose  of  creating  delay,  or  admitting  him  to 
plead  a  frivolous  plea.  What  is  it  here?  Not  anything  that  creates 
delay  or  necessarily  stops  the  action.  Serjeant  Williams  says  the 
plea  does  not  necessarily  conclude  that  the  writ  abate,  (note  10,)  but 
only  that  it  be  staid  until  the  other  terre-tenants  be  admitted.  The 
party  here  applying  has  as  yet  made  no  defence.  He  has  a  right 
to  be  heard.  We  give  no  opinion  on  the  question  agitated  as  to  the 
right  to  contribution,  nor  any  opinion  on  any  point  in  the  cause  other 
than  that  this  defendant  by  his  affidavit  has  shown  that  by  no  fault 
of  his,  but  by  mere  mistake,  he  has  not  had  the  benefit  of  pleading 
to  the  cause,  or  of  being  heard,  which  is  a  right  he  has  by  the  con- 
stitution and  by  the  rules  governing  this  court  in  relation  to  the 
amendment  of  pleadings. 

Amendment  allowed. 

Frame  and  BrincTcloe,  for  the  motion, 

Rogers  and  Cullen,  contra. 
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ELISHA  CAREY,  defendant  below,  vs.  WILLIAM  RUSSEL,  Sen., 

plaintifE  below, 

A  justice  of  the  peace  has  not  power  to  enter  a  judgment  on  the  report  of 
arbitrators  appointed  by  the  parties  in  an  amicable  action. 

Certioraei  to  Justice  Rench. 

Record.  William.  Russel  vs.  Elisha  Carey.  Amicable  action  be- 
fore Matthew  Rench,  Esq.  The  parties  went  voluntarily  before  the 
justice,  and  agreed  in  writing  to  refer  all  matters  in  variance  between 
them  to  two  referees  chosen  by  themselves,  who  were  sworn,  and 
made  report  in  favor  of  the  plaintiff  for  $25  75,  on  which  the  magis- 
trate entered  judgment  for  that  amount  with  costs. 

The  exception  was,  that  Justices  of  the  peace  have  no  jurisdiction 
to  try  amicable  actions.  The  trial  must  be  either  by  three  referees 
appointed  hy  the  justice,  or  by  the  justice  himself.  And  he  has  no 
right  to  try  any  cause  unless  originated  by  summons  or  capias,  wifh 
the  single  exception  of  entering  judgment  on  a  judgment  note. 

In  support  of  the  judgment  it  was  urged,  that  the  reference  in  this 
case  was  authorized  by  the  written  consent  of  parties;  and  that  their 
agreement  that  the  justice  of  the  peace  should  render  judgment  pur- 
suant to  such  reference  removed  all  objection. 

By  the  Court. — The  principle  is,  that  consent  may  take  away  er- 
ror, but  cannot  confer  jurisdiction.  The  jurisdiction  of  inferior  tri- 
bunals must  be  construed  strictly;  it  is  conferred  by  statute  and 
must  be  plainly  embraced  within  the  terms  of  the  law.  There  is 
nothing  in  the  act  "  providing  for  the  recovery  of  small  debts,"  au- 
thorizing the  entry  of  an  amicable  action  before  justices  of  the  peace, 
or  authorizing  the  entry  of  judgments  by  them  otherwise  than  in  suits 
commenced  according  to  the  forms  of  that  law  and  tried  before  them, 
or  before  referees  of  their  appointment,  or  upon  judgment  notes. 
The  principle  of  this  case  was  decided  in  Morrison  vs.  The  Wilming- 
ton &  Kennet  Turnpike  Compayiy.     1  Ilarr.  Eep.  36G. 

Judgment  reversed. 

C.  G.  Ridgely,  for  plaintiff  in  error. 

Brinckloe,  for  defendant  in  error. 
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BURTON  W.  WAPLES  and  others  vs.  DAVID  H.  WAPLES. 

In  an  action  of  icaste  the  plaintiff  recovers  the  place  wasted  and  double  dam- 
ages. 

If  waste  be  done  in  one  acre,  or  one  room,  it  is  a  forfeiture  of  that  acre  or 
room:   if  done  sparsim,  it  is  a  forfeiture  of  the  whole  tract,  or  house. 

The  cutting  of  timber  trees  is  waste;  unless,  &c. 

What  are  timber  trees. 

Any  thing  is  waste  that  will  injure  the  inheritance. 

To  sustain  this  action  plaintiff  must  have  the  immediate  inheritance. 

After  vieic  granted,  the  party  applying  for  it  may  have  the  view  or  not  at  his 
election. 

Action  of  waste.  Narr.  Pleas,  nullum  vastatum,  and  the  act  of 
limitation.     Issues. 

View  granted  on  motion  of  plaintiff's  attorney. 

The  narr.  set  out  that  Woolsey  Waples,  father  of  plaintiffs  and 
defendant,  died  seised  of  a  tract  of  land  in  Sussex  county,  which  de- 
scended under  the  intestate  laws  of  this  state  to  plaintiffs  and  defen- 
dant, his  children,  in  coparcenary;  and  that  defendant  committed 
waste  on  said  land  by  cutting  and  selling  trees,  &c.,  to  the  disinherit- 
ing of  the  plaintiffs.    It  was  as  follows: 

"  Sussex  county,  ss.,  October  Term,  A.  D.  1836. 

"And  thereupon  the  said  Burton  W.  Waples,  James  W.  Waples, 
and  Elizabeth  H.  Waples,  by  Charles  G.  Eidgely,  their  attorney,  and 
the  said  Ann  W.  Waples  and  Louisa  E.  Waples,  by  Ann  W.  Waples, 
who  is  admitted  by  the  court  here  to  prosecute  for  the  said  Ann  W. 
and  Louisa  E.,  who  are  infants  within  the  age  of  twenty-one  years, 
as  the  next  friend  of  the  said  Ann  W.  and  Louisa  E.,  complain  that, 
whereas,  heretofore  to  wit,  on  the  24th  day  of  April,  A.  D.  1828,  at 
Sussex  county  aforesaid,  the  said  Woolsey  Waples,  the  father,  being 
seised  in  his  demesne  as  of  fee  of,  in  and  ip,  divers  tracts,  pieces  or 
parcels  of  lands,  tenements,  hereditaments  and  premises,  with  their 
appurtenances,  situate,  lying  and  being  in  Sussex  county  aforesaid, 
he,  the  said  Woolsey  Waples,  the  father,  afterwards,  to  wit,  on  the 
25th  day  of  April,  in  the  year  last  aforesaid,  at  Sussex  county  afore- 
said, died,  so  as  aforesaid,  seised  of,  in  and  to,  the  said  lands,  tene- 
ments, hereditaments,  and  premises,  with  their  appurtenances  as 
aforesaid,  intestate;  after  whose  death  the  said  lands,  tenements, 
hereditaments  and  premises,  with  their  appurtenances,  then  and  there 
descended  and  came  to  thje  said  Burton  W.,  James  W.,  Elizabeth  H., 
Ann  W.,  Louisa  E.,  and  the  said  David  H.,  and  a  certain  Charles 
K.  Waples,  as  children  of  the  said  Woolsey  Waples,  deceased,  in 
fee  simple,  in  coparcenary;  and  thereby  th.ey,  the  said  Burton  W., 
James  W.,  Elizabeth  H.,  Ann  W.,  Louisa  E.,  David  H.,  and  Charles 
K.,  then  and  there  became  and  were  seised  of  the  said  lands,  tene- 
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ments,  hereditaments  and  premises,  with  their  appurtenances,  in  fee 
simple  in  copatcenary:  and  whereas,  afterwards,  to  wit,  on  the  26th 
day  of  April,  in  the  year  last  aforesaid,  at  Sussex  county  aforesaid, 
the  said  Charles  K.  Waples,  being  so  seised  as  parcener  as  aforesaid, 
of  his  undivided  share  of  the  said  lands,  tenements,  hereditaments  and 
premises,  with  their  appurtenances,  to  wit,  of  the  one  undivided 
seventh  part  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Sussex  county  aforesaid,  died,  so  seised  as  aforesaid, 
intestate,  leaving  to  survive  him  no  child,  nor  lawful  issue  of  any 
child,  whereupon  and  whereby,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  proper  share  of  him,  the  said  Charles 
K.,  to  wit,  the  one  undivided  seventh  part  of  the  said  lands,  tene- 
ments, hereditaments  and  premises,  with  the  appurtenances,  descend- 
ed and  came  to  the  said  Burton  W.,  James  W.,  Elizabeth  H.,  Ann 
W.,  Louisa  E.,  and  David  H.,  in  fee  simple,  in  coparcenary;  they, 
the  said  Burton  W.,  James  W.,  Elizabeth  H.,  Ann  W.,  Louisa  E., 
and  David  H.,  being  the  brothers  and  sisters  of  the  said  Charles  K., 
of  the  whole  blood;  and  tliereby  they,  the  said  Burton  W.,  James  W., 
Elizabeth  H.,  Ann  W.,  Louisa  E.,  and  David  H.,  then  and  there  be- 
came and  were  seised  of  the  said  lands,  tenements,  hereditaments 
and  premises,  with  their  appurtenances,  in  fee  simple,  in  coparcenary; 
and  the  said  Burton  W.,  James  W.,  Elizabeth  H.,  Ann  W.,  Louisa 
E.,  and  David  H.,  being  so  seised  as  aforesaid  of  the  said  lands, 
tenements,  hereditaments  and  premises,  with  the  appurtenances,  situ- 
ate, lying  and  being  as  aforeisaid,  in  Sussex  county  aforesaid,  he,  the 
said  David  H.,  did  make  waste,  sale  and  destruction^  in  the  said  lands 
and  premises,  with  their  appurtenances,  that  is  to  say,  by  felling, 
cutting  down,  prostrating,  selling  and  burning,  and  causing  and  pro- 
curing to  be  felled,  cut  down,  prostrated,  sold  and  burnt,  one  thousand 
oaks,  each  of  them  of  the  price  of  two  dollars;  one  thousand  other 
oaks,  each  of  them  of  the  price  of  one  dollar  and  fifty  cents;  one 
thousand  hickories,  each  of  them  of  the  price  of  two  dollars;  one 
thousand  other  hickories,  each  of  them  of  the  price  of  one  dollar  and 
fifty  cents;  one  thousand  gums,  each  of  them  of  the  price  of  fifty 
cents;  one  thousand  maples,  each  of  them  of  the  price  of  one  dollar; 
one  thousand  ashes,  each  of  them  of  the  price  of  one  dollar;  one 
thousand  chesnuts,  each  of  them  of  the  price  of  three  dollars;  one 
thousand  pines,  each  of  them  of  the  price  of  five  dollars;  one  thousand 
other  pines,  each  of  them  of  the  price  of  two  dollars;  one  thousand 
other  pines,  each  of  them  of  the  price  of  one  dollar;  one  thousand 
walnuts,  each  of  them  of  the  price  of  three  dollars,  and  one  thousand 
cedars,  each  of  them  of  the  price  of  fifty  cents;  in  a  certain  tract  of 
woodland,  parcel  of  the  said  premises,  and  lately  growing  promiscu- 
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ously,  here  and  there,  within  the  limits  of  the  said  woodland,  to  the 
disinheriting  of  the  said  Burton  W.,  James  \V.,  Elizabeth  H.,  Ann 
W.,  and  Louisa  E.,  and  against  the  form  of  the  statute  in  such  case 
made  and  provided.  Wherefore  the  said  Burton  W.,  James  W., 
and  Elizabeth  H.;  and  the  said  Ann  W.  Waples,  who  sues  as  afore- 
said for  the  said  Ann  W.  and  Louisa  E.,  say  that  they,  the  said 
Burton  W.,  James  W.,  Elizabeth  H.,  Ann  W.,  and  Louisa  E.,  are 
injured,  and  have  damage  to  the  value  of  five  thousand  dollars,  and 
therefore  they  bring  suit.  &c." 

It  appeared  in  the  course  of  the  evidence,  that  a  part  of  the  land 
upon  which  waste  had  been  committed,  was  sold  by  the  sheriff  of 
Sussex  county  for  the  payment  of  Woolsey  Waples'  debts  after  the 
cutting  but  before  this  action  brought.  Testimony  as  to  this  waste 
was  objected  to  and  ruled  out  by  the  court  on  the  ground  that  the 
inheritance  not  being  in  plaintiffs  they  could  not  recover  for  waste 
as  to  that  land.  Coke  Litt.  53,  b.  "  No  person  shall  have  an  action 
of  waste  unless  he  hath  the  immediate  state  of  inheritance."  Bac. 
Ahridgt.,  Waste  I.     Digest,  167. 

The  defendant  offered  to  prove  that  some  of  the  tr^es  cut  were 
used  for  rail  timber  on  the  farm;  and  it  was  objected  that  under  the 
plea  of  "  no  waste,"  he  could  not  justify  a  cutting  for  necessary  re- 
pair of  fences,  for  firewood,  &c. 

Cullen  and  Rogers,  for  defendant  insisted  that  it  was  proper  evi- 
dence in  an  action  between  coparceners  or  tenants  in  common; 
though  not  by  reversioner  against  particular  tenant.  3  Term  Rep. 
145. 

A  coparcener  is  a  part  owner,  and  has  the  right  to  take  not  only 
reasonable  fire  and  fence  bote,  but  is  entitled  to  cut  ripe  trees  for  re- 
pairs, building  or  any  other  purpose  proper  for  an  owner  of  the  land. 
If  a  tenant  in  common  misuse  this  privilege,  he  is  liable  to  an  action 
for  damages.  The  use,  therefore,  of  the  timber  cut  is  material,  to 
determine  whether  the  waste  is  committed,  and  such  being  the  rights 
of  coparceners,  this  enters  materially  into  the  general  issue,  and  is 
evidence  under  the  general  issue,  without  being  specially  pleaded. 

Brinckloe,  contra.  The  authority  cited  from  Term  Reports  is  an 
action  on  the  case  in  the  nature  of  waste,  and  cannot  apply  to  this 
statutory  action  of  waste.  That  is  a  common  law  action;  the  plea 
is,  not  guilty,  and  damages  only  can  be  recovered.  5  Com.  Dig.  SIG. 
Pleader,  (3  0.  7.)  "  ISTo  waste  "  is  no  plea  for  justification  or  excuse. 
The  excuse  of  repairs  of  fences,  &c.,  is  a  justification  or  excuse  and 
must  be  pleaded. 

Court. — You  may  go  on  and  show  the  quality  of  the  timber  cut — 
if  it  was  ripe  and  fit  to  be  cut;  and  our  inclination  is,  that  the  out- 
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ting  such  timber,  if  for  the  advantage,  or  not  to  the  disadvantage,  of 
the  estate  would  not  be  waste.  If  also  a  coparcener  cut  timber  for 
necessary  repairs,  it  is  an  excuse  or  justification;  but  he  must  plead 
it  on  the  record  to  give  the  other  pai;ty  notice  of  his  defence.  As  to 
what  trees  are  fit  to  be  cut,  it  can  only  be  judged  of  by  reference  to 
the  allegation  in  all  actions  of  waste,  that  the  cutting  is  to  the  disin- 
herison of  the  heir.  If  the  trees  are  thrifty  and  such  as  would  im- 
prove, or  remain  to  the  benefit  of  the  heir,  it  may  be  waste  to  cut 
them;  if  they  are  ripe  or  decaying,  it  may  be  otherwise.  Bull.  N. 
P.  120. 

It  was  now  objected  that  plaintiff  could  not  prove  that  these  were 
timber  trees,  as  he  had  no  where  alledged  in  his  narr.  that  timber 
trees  were  cut. 

The  Court  said  the  allegation  was,  that  trees  were  cut  to  the  dis- 
inherison of  the  heir ;  any  thing  which  goes  to  prove  this  is  evidence ; 
and  in  proving  it,  plaintiff  must  prove  the  quality  of  the  trees  cut, 
whether  thrifty,  growing  and  sound  timber,  or  old  and  decayed  trees. 

Evidence  admitted. 

The  case  was  fully  argued  before  the  jury  by  Ridgely  and  Brinck- 
loe,  for  plaintiffs ;  and  Cullen  and  Rogers,  for  the  defendant. 

The  Chief  Justice,  (John  M.  Clayton,)  charged  the  jury: 

Action  by  the  heirs  of  Woolsey  Waples,  against  their  brother  and 
co-heir  David  H.  Waples  for  waste  and  destruction  done  by  him  to  the 
land  which  descended  to  them  all  equally  from  their  father.  The 
issue  is  a  question  of  waste  or  no  waste.  Woolsey  Waples  died  seis- 
ed of  two  tracts  of  land  in  this  county,  one  of  which  was  afterwards 
sold  by  the  sheriff,  for  the  payment  of  his  debts;  and  the  other  is  a 
tract  of  woodland  of  fifteen  acres  or  thereabouts.  It  is  alledged  that 
waste  has  been  committed  on  this  land. 

Three  things  are  to  be  considered  by  the  jury.  1st.  Plaintiff's  in- 
terest in  the  premises  and  the  holding  of  defendant.  2d.  The  waste. 
3d.  The  damages.  As  to  one  of  the  tracts,  that  which  was  sold  by  the 
sheriff,  the  court  refused  to  permit  evidence  to  go  to  the  jury  of  waste 
done  on  that  part,  because  it  was  admitted  that  this  tract  had  been 
sold  by  the  sheriff  for  the  payment  of  the  debts  of  Woolsey  Waples, 
before  this  action  brought;  and  we  think  the  plaintiffs  cannot  reco- 
ver as  to  this  waste,  because  the  inheritance  was  not  in  them:  as  to 
the  fifteen  acres  of  woodland,  it  has  been  contended  that  no  recovery 
can  be  had  by  the  plaintiffs  in  this  action,  unless  they  have  proved  a 
cutting  of  timber  trees,  and  such  is  our  opinion.  But  it  is  for  the  ju- 
ry to  decide  what  are  timber  trees.  Trees  fit  for  building  houses  is 
the  example  given  in  the  books.    If  trees  fit  for  this  purpose  are  cut. 
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it  is  waste,  unless  those  cut  are  of  dead  or  decaying  timber,  called  tim- 
ber proper  to  be  cut.  It  is  contended  that  a  cutting  by  one  co-ten- 
ant in  common,  of  trees  proper  to  be  cut  is  no  waste.  We  assent  to 
that;  but  what  is  proper  to  be  cut  is  to  be  ascertained.  The  rule  is 
what  will  injure  the  inheritance.  If  trees  be  decaying  and  must  soon 
die,  the  inheritance  cannot  be  injured  by  cutting  them,  for  tbey  would 
fall  of  themselves  or  decay:  but  it  does  not  follow  that  because  trees 
are  full  grown  or  ripe,  that  one  coparcener  may  cut  them;  he  may 
cut  only  where  the  timber  is  such  that  the  cutting  it  would  not  pre- 
judice the  inheritance. 

If  timber  has  been  cut  by  the  defendant,  how  much  cutting  will 
amount  to  waste?  Is  it  true  that  the  cutting  of  a  single  tree,  or  of 
twenty  of  fifty  trees  in  one  thousand  acres  is  waste?  What  is  the 
rule?  The  cutting  of  any  timber  trees  is  waste;  but  the  cutting  one 
tree  is  not  a  waste  of  the  whole  tract.  A  cutting  on  one  acre  is 
waste  of  that  acre;  a  cutting  promiscuously  all  over  the  tract,  is  a 
waste  of  the  whole  tract.  The  jury  must  find  how  far  the  waste  ex- 
tends; over  how  many  acres;  and  they  ought  to  describe  the  place 
wasted  by  bounds,  or  by  other  terms,  so  that  it  can  be  known.  Coke 
says,  if  waste  be  done  sparsim  here  and  there  in  woods,  the  whole 
woods  shall  be  recovered,  or  so  much  wherein  the  waste  sparsim  is 
done.  And  so  in  houses,  so  many  rooms  shall  be  recovered  wherein 
there  is  waste  done;  but  if  waste  be  done  sparism  throughout,  all 
shall  be  recovered.     Coke  Lift.  53,  h. 

A  question  may  arise  of  what  value  must  the  timber  be  in  order 
that  the  destruction  may  be  deemed  waste.  Coke  says,  trees  to  the 
value  of  three  shillings  and  four  pence  have  been  adjudged  waste. 
Co.  Litt.  546 ;  and  Hale,  to  the  value  of  four  pence. 

The  rule  we  would  lay  down  is,  that  it  must  appear  to  the  jury 
that  a  material  injury  has  been  done  to  the  inheritance;  and  that  is 
waste.  If  ten,  twenty,  thirty  or  more  oaks  have  been  cut,  no  doubt 
it  is  waste;  but  the  jury  should  find  in  what  part  of  the  land  the 
waste  is  committed,  in  order  that  the  forfeiture  may  be  confined  to 
that.  So  that  no  idea  need  get  abroad  in  relation  to  this  action  of 
waste,  new  as  it  is  in  our  practice,  that  the  cutting  a  few  trees  by  a 
co-tenant  in  common  or  coparcener,  wOl  create  a  forfeiture  of  his 
whole  inheritance  in  the  land;  because  the  jury  may  and  must  con- 
fine the  forfeiture  to  the  place  wasted;  and  if  waste  has  been  com- 
mitted all  over  the  land,  it  would  be  nothing  more  than  right  that  the 
co-tenant  thus  injuring  the  inheritance  should  forfeit  his  right  in  it. 

As  to  the  damages,  the  jury  should  find  only  the  exact  amount  of 
the  damage  proved  to  be  done ;  nothing  by  way  of  punishment  or  ex- 
ample, for  the  law  punishes  the  defendant  by  directing  the  court  to 
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double  the  damages  found,  and  by  superadding  a  forfeiture  of  the 
place  wasted.  This  is  a  salutary  provision,  because  of  the  relation 
in  which  these  parties  stand  to  each  other.  They  have  all  a  right 
to  enter;  and,  to  a  certain  extent,  to  use  the  land;  and  if  under  color' 
or  by  means  of  this  right,  any  one  will  violate  the  rights  of  his  co- 
tenants  and  waste  the  inheritance,  it  is  but  just  that  he  should  suffer 
for  it. 

Verdict. — "  And  the  jurors  aforesaid,  on  their  oaths  and  affirma- 
tions, respectively  aforesaid,  do  find  for  the  plaintiffs,  and  that  the 
said  David  H.  Waples  did  make  waste,  sale  and  destruction,  in  the 
said  lands  and  premises,  with  their  appurtenances,  that  is  to  say  by 
felling,  cutting  down,  prostrating,  selling  and  burning,  and  causing 
to  be  felled,  cut  down,  prostrated,  sold  and  burned;  thirty  red  and 
black  oak  timber  trees,  each  of  them  of  the  value  of  fifty  cents;  four 
white  oaks,  each  of  them  of  the  value  of  fifty  cents;  fifty  hickories, 
each  of  them  of  the  value  of  fifty  cents,  amounting  in  the  whole  to 
the  sum  of  forty-two  dollars  lawful  money,  as  aforesaid,  in  a  certain 
tract  of  woodland,  parcel  of  the  said  premises,  and  lately  growing 
promiscuously  here  and  there,  within  the  limits  of  the  said  woodland, 
meted  and  bounded  as  follows,  to  wit:  (the  jury  here  described  the 
metes  and  bounds  from  a  return  made  to  the  Orphans'  Court  on  the 
assignment  of  the  widow's  dower  of  Woolsey  Waples,)  containing 
by  computation  fourteen  and  three  quarters  acres  of  land,  being 
parcel  of  the  said  premises  and  lately  growing  promiscuously  here 
and  there,  within  the  limits  of  the  said  woodland,  in  manner  and  form 
as  the  said  Burton  W.  Waples  and  others  (naming  all  of  them)  have, 
by  their  said  declaration,  supposed;  and  as  to  the  residue  of  the  said 
waste  supposed  to  be  done,  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  the  said  David  H.  Waples  made  no  waste, 
sale  or  destruction  therein,  as  the  said  B.  W.  Waples  (and  others) 
have  above  thereof  in  pleading  alledged;  and  they  assess  the  costs 
and  charges  of  the  said  B.  W.  Waples  (and  others)  about  their  suit  in 
this  behalf  expended  to  six  cents,  besides  the  costs  expended,  and  so 
they  say  all." 

On  this  the  plaintiffs  moved  the  court  for  judgment ;  and  to  double 
the  damages  agreeably  to  the  act  of  assembly  in  that  behalf.  And 
the  defendant's  counsel  moved  in  arrest  of  judgment. 

1st.  Because  (though  granted  on  the  motion  of  plaintiffs)  there  had 
been  no  view. 

2d.  Because  the  narr.  did  not  show  that  the  waste  declared  for 
wa«  committed  after  the  passage  of  the  act  of  assembly. 

Eidgely. —  The  application  for  a  view  was  on  our  motion,  and 
•was  resisted  by  the  other  side.     They  cannot  complain  that  it  was 
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not  had.  It  is  like  the  rule  commission;  to  be  executed  or  not  at  the 
election  of  the  party  praying  it.  (6  Comyns  Dig.  view  B.)  After 
verdict  in  assize,  default  of  view  shall  not  be  sUedged.  ^  Tidd.  64:7. 
2d.  As  to  the  other  objection,  it  was  matter  of  proof  on  the  trial, 
and  could  only  have  been  taken  before  the  verdict.  The  narr.  also 
alleges  that  the  waste  was  done  against  the  form  of  the  statute. 

Cullen. —  The  court  cannot  give  judgment  because  the  record  does 
not  show  a  breach  of  the  law.  The  narr.  contains  no  time  at  which 
the  waste  was  committed,  and  in  so  highly  penal  an  action,  the  court 
will  not  intend  that  it  was  after  the  statute.  The  allegation  that  it 
was  done  contra  formam  statuti  does  not  refer  to  what  statute  and 
may  apply  to  the  Statute  of  Merton. 

2d.  As  to  the  view.  The  rule  for  view  when  granted  became  ob- 
ligatory and  could  not  be  dispensed  with.  The  defendant  obtained 
an  interest  in  it.  Here  has  been  a  trial  and  verdict  without  a  view, 
and  it  is  error.  The  authority  of  Tidd  shows  that  until  the  court  in- 
terfered and  made  it  a  part  of  the  rule  that  it  should  be  no  objection 
that  no  view  was  had,  or  that  six  of  the  viewers  did  not  appear,  it 
was  fatal. 

By  the  Court. 

1st.  as  to  the  view.  On  the  English  rule,  if  this  be  an  exception, 
it  should  have  been  made  at  the  trial.  It  is  an  objection  to  the  jury. 
It  is  just  like  the  rule  for  a  struck  jury;  if  no  jury  be  struck,  the 
parties  may  go  to  trial  by  a  general  jury.  Just  so  here;  the  party 
who  got  the  rule  could  execute  it  or  not;  or  at  least,  if  there  was  any 
exception  to  their  going  to  trial  without  the  view,  it  ought  to  have 
been  taken  before  the  trial,  like  all  exceptions  to  the  jur}'. 

2d.  As  to  the  narr.  That  it  does  not  appear  by  the  record  that 
the  waste  occurred  before  the  act  of  1829.  If  it  had  not  been  for  the 
plea  of  the  act  of  limitation,  it  might  have  been  fatal.  The  narr. 
ought  to  have  contained  a  date.  But  our  act  of  jeoffails,  directs  us 
not  to  arrest  the  judgment,  if  on  the  whole  record  there  appears 
sufficient  to  sustain  it.  We  look  into  the  whole  record.  We  know 
judicially  the  time  of  the  commencement  of  the  action;  there  is  a 
plea  of  the  statute  limitation,  and  we  must  have  charged  the  jury 
that  no  damages  could  be  assessed  for  waste  done  more  than  three 
years  before  the  commencement  of  the  action,  which  was  long  since 
the  passage  of  the  act. 

On  the  whole  then,  we  see  enough  on  the  record  to  authorize  the 
judgment ;  we  therefore,  according  to  the  act,  direct  the  damages 
to  be  dovhled.  and  give  judgment  accordingly;  and  that  the  plaintiffs 
recover  the  plea  wasted. 
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Judgment. — And  now  to  wit,  this  17th  day  of  October  A.  D.  1837, 
the  said  Burton  W.  Waples  and  others,  (naming  them)  pray  judg- 
ment against  the  said  David  H.  Waples,  the  defendant  in  this  cause 
in  and  upon  the  verdict  by  the  jurors  aforesaid,  of  the  place  was- 
ted as  above  found  by  the  jurors  aforesaid,  and  double  the  dama- 
ges as  found  by  the  jurors  aforesaid,  on  occasion  of  the  said  waste, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided; 
it  is,  therefore,  considered,  ordered  and  adjudged  by  the  said  court, 
that  the  said  Burton  W.  Waples  and  others,  (naming  them,)  do  re- 
cover of  and  from  the  said  David  H.  Waples  the  place  wasted  as 
aforesaid,  found  by  the  jurors  aforesaid,  and  also  the  sum  of  eighty- 
four  dollars,  being  doul3le  the  damages  as  found  by  the  jurors  afore- 
said, with  six  cents  costs  besides  the  costs  expended. 

C.  G.  Ridgely  and  Brinckloe,  for  plaintiffs. 

Cullen  and  Rogers,  sen'r.,  for  defendant. 


JAMES  ROWLAND,  defendant  below,  appellant,  v.^.  NOAH  BUE- 
TON,  negro,  plaintiff  below,  respondent. 

A  notched  stick  admitted  in  evidence,  with  the  oath  of  the  party,  as  a  good 
book  of  original  entries. 

Appeal  from  justice  of  the  peace. 

Narr.  in  assumpsit.  Pleas,  non-assumpsit,  payment,  discount,  and 
the  action  of  limitation.     Issues. 

The  plaintiff  below  was  sworn  on  the  voire  dire  to  prove  his  books; 
when  he  produced  as  his  book  of  original  entries  a  small  stick,  cut 
and  notched  in  a  variety  of  ways,  by  which  he  undertook  to  prove 
an  account  running  through  two  or  three  years,  and  consisting  of  a 
number  of  items.  He  was  fully  examined  on  his  hook,  and  the  accu- 
racy of  his  entries  tested  by  an  account  made  out  from  it  some  time 
before.  They  corresponded  with  the  exception  of  one  item;  and  it 
was  afterwards  ascertained  that  one  of  the  notches  had  been  defaced 
by  the  breaking  of  the  stick. 

In  this  way  he  proved  the  following  account: 

1   day  working  in  garden;  self,  -  -  -  75 

Work  by  self  and  hoy,  -  _  .  .  50 

Getting  hay  on  the  marsh,       -  -  -  -       $5  00 

1    day   going   after  oxen,         -  -  -  .75 

3  days  work  of  boy,  at  25,       -  -  -  -  75 

3  stacks  of  hay,  at  $2  00,         -  -  -  -         6  00 
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2  days  going  after  hay;  self  and  boy, 
1  1-2  days  hauling  drift  from  sea  shore, 
1  day's  work  on  cape, 
1-2  of  an  ox  hide,     -  -  - 

Hire  of  oxen,  _  .  - 

1  day's  work  of  self  and  Jacob  Wessels, 
1  day's  work  of  self  and  another, 


1 

76 

75 

75 

1 

40 

4 

00 

1 

50 

1 

50 

$25  40 


The  court  permitted  the  stick  to  go  before  the  jury,  with  the  party's 
oath  that  the  notches  were  made  at  the  time  the  work  was  done, 
(Digest,  89)  and  the  plaintiff  had  a  verdict. 

Judgment  for  plaintiff. 

C.  G.  Ridgely,  for  plaintiff. 

Cullen,  for  defendant. 


Lessee  of  FASSIT  vs.  EICHAKD  &  CLAEK. 

After  recovery  in  ejectment  the  plaintiff  takes  possession   at  his  peril;    the 

verdict  being  general. 

The  plaintiff  recovered  an  undivided  half  of  one  tract  of  land,  and 
a  fourth  of  another,  being  part  of  the  premises  mentioned  in  the  de- 
claration. The  question  arose  how  he  should  take  the  verdict;  and, 
after  conversation  with  the  court  and  bar,  he  entered  it  generally. 
He  takes  possession  at  his  peril. 

Bates,  for  plaintiff.  * 

Frame,  for  defendants. 


DICKSON  &  DICKSON  vs.  LEWIS  &  GRAHAM. 

On  an  application  to  continue  a  cause  for  the  absence  of  a  material  witness,  if 
injustice  be  likely  to  result  from  the  delay,  the  court  will  require  the  party 
to  disclose  what  he  expects  to  prove, by  the  absent  witness,  in  order  that  the 
other  party  may  admit  it  if  he  choose. 

Action  of  assumpsit. 

Motion  to  continue  the  cause  on  the  affidavit  of  John  Lewis,  one 
of  the  defendants,  that  Elijah  McDowell  whom  he  has  lately  dis- 
covered to  be  an  important  witness,  is  absent,  and  that  he  could  not 
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safely  go  to  trial  at  this  term  without  the  benefit  of  his  testimony, 
which  he  believes  he  can  procure  at  the  next  term. 

The  plaintiffs  tiled  a  counter  afl&davit,  that  defendants  were  in- 
debted to  them  in  the  sum  of  $800  and  upwards,  and  that  they  be- 
lieved they  were  in  danger  of  losing  their  debt  if  the  cause  was  con- 
tinued; and,  on  this  counter  affidavit.  Bates,  of  counsel  for  plaintiffs, 
moved  the  court  that  the  defendant  be  required  to  disclose,  on  his 
oath,  what  fact  or  facts  he  expected  to  prove  by  Elijah  McDowell, 
in  order  that  he  might  admit  them  if  he  could  safely  do  so. 

The  Court  said  that  applications  of  this  kind  were  directed  to  the 
equitable  consideration  of  the  court,  and  governed  by  a  legal  dis- 
cretion, in  order  to  effect  the  ends  of  justice.  The  defendant  has  by 
his  affidavit  laid  a  ground  upon  which  the  courts  usually  grant  a 
continuance.  Yet  as  the  plaintiff,  by  his  counter  affidavit,  suggests 
that  injustice  may  be  done  by  the  continuance,  and  proposes  a  mode 
by  which  the  defendant  may  now  have  the  benefit  of  what  he  ex- 
pects to  prove  by  his  absent  witness,  it  is  but  reasonable  that  the  de- 
fendant should  be  required  to  disclose  the  facts. 

Lewis  then,  on  his  oath,  stated  that  he  expected  to  prove  by 
McDowell,  that  he  set  up  public  notice  of  dissolution  of  the  partner- 
ship of  Lewis  &  Graham  in  March,  1835,  which  being  admitted,  the 
motion  for  continuance  was  refused. 

Frame  and  Laws,  for  the  motion. 

Bates,  contra. 
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• 

On  a  certiorari  the  appellant  must  state  in  his  exceptions  the  particular  error 
relied  on. 

The  appellant  must  file  exceptions  or  alledge  diminution  by  the  first  Friday  of 
the  term ;  but  the  time  will  be  enlarged  for  the  respondent  to  alledge  dim- 
inution. 

If  the  justice  send  up  matter  of  evidence,  the  party  will  not  be  admitted  to 
falsify  it  on  a  certiorari. 

Certiorari  to  Justice  Harper. 

The  first  exception  to  the  record  in  this  case  was,  "  that  no  war- 
rant or  summons  was  issued  and  served  on  the  said  Stringer  L.  Tin- 
ley  according  to  the  act  of  assembly  in  such  case  made  and  pro- 
vided." 

The  summons  was  in  proper  form,  and  concluded  as  usual,  "wit- 
ness the  hand  and  seal  of  the  said  justice,"  &c.,  but  the  seal  was 
omitted  after  the  justice's  name.     This  error  was  pointed  out;  but. 
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The  Court  said  the  exception  is  itself  too  general.  The  omission 
of  the  seal  may  be  and  probably  is  an  error  in  copying  the  record; 
and  if  the  exception  had  pointed  it  out  the  other  side  might  have  al- 
ledged  diminution  and  obtained  a  further  return. 

2d  exception.  Because  the  oath  of  the  constable,  verifying  his 
return  to  the  summons,  was  not  signed  by  him. 

The  record  supported  this  objection,  and  a  question  arose  whether 
the  defendant  in  error  might  not  yet  alledge  diminution.  The  36th 
rule  of  court  requires  that  "  the  appellant  shall  file  particular  excep- 
tions or  causes  of  diminution  by  the  first  Friday  of  the  term  to  which 
to  certiorari  is  returned; "  but  is  the  respondent  limited  to  the  same 
time?  He  cannot  know  in  what  respect  the  record  is  diminished 
until  after  exceptions  filed.  The  record  here  was  returned  to  the 
present  term;  the  exceptions  were  filed  the  day  before  yesterday; 
and  as  there  was  a  probability  that  the  error  pointed  out  was  merely 
a  clerical  one,  the  court  inclined  to  allow  the  respondent  further 
time  to  procure  a  more  accurate  return  if  he  found  that  an  allegation 
of  diminution  would  avail  him  any  thing. 

The  record  set  out  that  the  judgment  was  rendered  against  Tinley, 
the  defendant  below,  by  default,  "  after  hearing  the  allegations  and 
proof  of  the  said  Henry  Todd,  the  plaintiff;  and  it  being  proved  by 
the  oath  of  Thomas  Stevenson,  a  credible  witness,  sworn  and  ex- 
amined on  the  part  and  behalf  of  the  said  plaintiff,  that  the  said  de- 
fendant promised  and  assumed  to  answer  to  the  said  plaintiff  for  the 
default  of  one  James  C.  Jackson;  that  is  to  say,  that  the  said  Stringer 
L.  Tinley  promised  and  assumed  in  consideration  of  certain  services 
rendered  to  him  and  at  his  request  by  the  said  James  C.  Jackson,  to 
pay  to  the  said  Henry  Todd  the  sum  of  ten  dollars  for  a  debt  which 
the  said  James  C.  Jackson  justly  owed  to  the  said  Henry  Todd,  and 
which  he  had  neglected  and  refused  to  pay." 

The  plaintiff  in  error  now  filed  an  affidavit  setting  forth  that  the 
testimony  of  the  witness  in  relation  to  a  promise  by  him  to  pay  Todd 
a  debt  due  to  Jackson,  was  incorrectly  stated  on  the  record,  and 
praying  to  be  allowed  to  prove  this;  but 

The  Court  said,  we  cannot  hear  the  testimony.  It  would  be  a  re- 
hearing on  the  facts.  The  justice  was  the  judge  of  the  evidence;  if 
he  mistook  the  nature  or  effect  of  the  proof,  the  party's  relief  was  by 
appeal.  On  a  certiorari  we  can  only  try  the  case  as  it  stands  on  the 
record. 

Diminution  alledged,  and  continued. 

Laws,  for  plaintiff  in  error. 

Bates,  for  defendant. 
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On  a  certiorari  the  court  will  sometimes  hear  proof  of  fcLcts  not  appearing 
from  the  record;  as  that  a  pica  or  defence  was  ottered  which  the  justice  re- 
fused to  hear  or  to  enter  on  his  record,  &c. 

In  general  the  proof  is  to  be  taken  by  depositions. 

Motion  for  leave  to  take  depositions  alwaj's  founded  on  an  affidavit  of  the  facts. 

But  the  court  will  not  admit  proof  of  facts  to  give  jurisdiction  to  the  justice 
if  the  record  do  not  present  a  case  within  his  jurisdiction. 

Certiorari  to  Justice  Hammersley. 

Kecord.  "  Justus  Lowery,  collector  of  school  district,  No.  44,  Kent 
county,  vs.  James  Cullen.  Summons  on  account  of  taxes.  Sum 
demanded,  $3  51.  Summons  issued  to  C.  W.,  constable,  24th  Feb- 
ruary, 1837,  returnable  4th  March,  1837."  Appearance;  and,  after 
several  adjournments,  trial;  and  judgment  for  plaintiff  for  $3  51,  and 
$2  26  costs;  18th  March,  1837. 

Exceptions.  That  the  justice  of  the  peace  had  not  jurisdiction  of 
the  cause  of  action  in  this  case,  the  same  being  for  a  school  tax,  and 
the  said  James  Cullen  not  having  removed  from  the  said  school  dis- 
trict, or  died  without  making  payment  of  said  tax. 

Frame,  of  counsel  for  Cullen,  inquired  of  the  court  what  was  the 
course  of  practice  in  relation  to  the  proof  of  errors  in  fact. 

This  is  an  action  by  Lowery  against  Cullen  for  a  school  tax.  By 
the  law  the  collector  can  proceed  for  these  taxes  by  action  before 
the  justice  only  in  the  case  of  removal  from  the  district  or  death  of 
the  party.  (8  Del.  Laivs,  23.)  In  any  other  case  the  collector  must 
levy  by  a  summary  proceeding.  The  jurisdiction  of  the  justice, 
therefore,  depnds  upon  a  fact,  whether  Cullen  had  removed  from 
the  district  or  was  dead.  The  record  does  not  show  this  fact,  and 
the 

1st  question  is,  whether  the  respondent,  who  sets  up  this  judgment, 
is  .not  bound  to  sustain  the  jurisdiction  by  showing  the  removal;  and, 

2d.  Supposing  the  appellant  to  be  bound  to  prove  the  want  of  ju- 
risdiction, how  shall  the  proof  be  taken?  If  there  be  any  matter  of 
fact  which,  upon  certiorari,  can  be  urged  against  a  record,  surely 
this  is  one. 

The  Court  said  that  it  was  first  decided  by  the  late  Supreme  Court 
in  the  case  of  Bailey  vs.  Luff,  (a)  that  certain  errors  in  fact  might 

(a)  In  the  Supreme  Court.     October  Term,  1826. 
Edmund  Bailey,  defendant  below  vs.  John  W.  LufF,  plaintiff  below. 
Certiorari  to  Justice  Kimmey. 

Several  exceptions  were  taken  to  the  record  in  this  case,  the  principal 
one  being  the  sixth,  as  to  which : 
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be  alledged  and  proved  on  certiorari;  and  that  case  was  adjudged 
on  much  consideration.  The  mode  of  taking  the  proof  was  in  that 
case  ordered  to  be  by  depositions,  and  it  was  so  ordered  by  this  court 
in  the  case  of  Messick  vs.  Dawson,  (ante,  p.  50,)  but  in  other  cases 

Johns,  Chief  Justice,  said;  the  sixth  exception  is,  that  the  defendant 
below  pleaded  a  discount,  and  offered  in  evidence  a  transcript  of  a  rec- 
ord before  another  justice,  of  an  action  Edmund  Bailey  vs.  John  W. 
Luff,  and  judgment  by  confession  for  $4  52,  and  56  cents  costs,  in  favor 
of  Bailey,  which  was  not  allowed;  and  the  justice  refused  to  enter  the 
same  on  his  docket. 

As  this  case  was  tried  by  referees,  it  is  to  be  understood  that  the  ob- 
jection is,  that  the  plea  of  discount  was  not  allowed  by  the  referees,  either 
because  the  justice  would  not  receive  but  rejected  it,  or  that  it  was  not 
on  the  docket,  and  from  the  record  the  fact  of  its  being  disallowed  ap- 
pears on  the  new  trial,  for  the  report  is  for  the  whole  sum  claimed  by 
the  plaintiff.  But  the  facts,  1st.  That  the  discount  was  pleaded,  and  2d. 
That  the  transcript  was  oifered  in  evidence  do  not  appear  from  the  rec- 
ord, and  the  question  is,  whether  the  court  can  hear  testimony  to  prove 
these  facts. 

Under  the  acts  for  the  recovery  of  small  debts,  passed  prior  to  the  time 
of  passing  the  act  of  1825,  it  has  been  considered  as  a  general  rule,  that 
on  a  certiorari  the  court  are  to  decide  on  the  record,  and  can  hear  noth- 
ing out  of  it ;  to  inspect  the  record,  confine  the  justice  to  cases  within  his 
jurisdiction,  and  his  execution  of  his  powers  in  the  manner  prescribed 
by  law,  and  not  to  inquire  and  re-decide  the  merits  of  the  case,  if  the 
same  have  been  fairly  and  regularly  tried;  for  this  correction  is  pro- 
vided for  by  allowing  an  appeal  in  certain  cases.  But  on  a  certiorari 
the  court  may  reverse  for  want  of  jurisdiction,  for  not  proceeding  in  the 
manner  the  law  directs,  and  perhaps  for  admitting  and  deciding  on  il- 
legal evidence  alone,  if  this  appears,  and  punish  the  justice  for  neglect, 
etc. 

The  jurisdiction  of  a  justice  of  the  peace  created  by  the  act  of  1825, 
differs  from  the  limited  jurisdiction  in  England.  {^Way  vs.  Steward,  in 
the  Superior  Court,  about  1795.]  It  is  a  delegation  of  a  part  of  the  pow- 
ers of  the  common  law  courts  to  an  inferior  tribunal.  It  extends  to  all 
causes  of  action  arising  from  obligation,  or  express  or  implied  promise 
or  contract  for  the  payment  of  money,  render  of  rent  or  delivery  of  prod- 
uce, chattels,  goods,  wares  or  merchandize,  not  exceeding  fifty  dollars. 
[6  Del.  Laws,  433:]  and  by  the  act  of  1810  (^  Del.  Laws,  310,)  to  all  tres- 
passes for  injuries  done  to  real  or  personal  property  where  the  damages 
do  not  exceed  $32;  except  against  officers  for  official  acts,  and  where  the 
title  to  freehold  is  pleaded:  and  it  also  extends  to  assaults  and  batteries, 
when  the  offender  agrees  to  submit. 

If  the  merits  are  to  be  reviewed,  an  appeal  is  provided;  and  by  cer- 
tiorari in  all  cases,  this  court  have,  by  the  act  of  1Y60,  (1  Del.  Laws, 
376,)  a  discretionary  power  to  examine  and  correct  the  errors  of  justices; 
and  to  examine,  correct  and  punish  the  contempts,  omissions,  neglects. 
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the  evidence  has  been  taken  at  bar.  The  practice,  therefore,  seems 
to  have  varied  according  to  convenience  or  perhaps  consent,  in  each 
case;  but  a  suggestion  of  the  error  in  fact  sought  to  be  proved  has 
always  been  made  in  writing,  supported  by  affidavit,  that  the  court 
may  judge  whether  they  will  allow  the  testimony  to  be  taken. 

favors,  corruptions  and  defaults  of  justices  of  the  peace,  as  fully  and 
amply  as  the  justices  of  the  King's  Bench  and  Common  Pleas  at  West- 
minster, may  or  can  do.  [Way  vs.  Steward,  in  S.  C.  1795;  3  Yeates, 
479  3  Bin.  27-8.] 

The  acts  of  1810  and  1825,  gave  no  additional  superintending  power  to 
this  court,  nor  is  there  any  other  mode  provided  as  to  the  mode  of  exer- 
cising this  power.  By  the  fortieth  section  of  the  act  of  1825,  the  cer- 
tiorari is  recognized  as  a  remedy ;  it  must,  therefore,  be  exercised  in  the 
manner  prescribed  by  the  act  of  1760,  which  refers  to,  and  limits  the  ex- 
ercise of  this  power  to  the  powers  and  practice  in  England,  and  also  by 
the  practice  heretofore  established. 

In  England,  the  writ  of  certiorari  is  used  to  remove  records  and  pro- 
ceedings of  inferior  tribunals  to  the  Court  of  King's  Bench,  for  a  variety 
of  purposes;  and  it  is  used  to  remove  proceedings  before  justices  of  the 
I)eace.  And  where  a  new  jurisdiction  is  erected  by  statute,  with  a  power 
to  act  in  a  summary  method,  or  in  a  new  course  different  from  the  com- 
mon law.  1  Salk.  263;  Carth.  494;  Com.  Rep.  80;  1  Lord  Ray.  469;  3 
Binn.  28. 

In  cases  of  certiorari  to  remove  orders  made  by  justices  of  the  peace  in 
England,  the  Superior  Court  generally  decides  from  the  facts  appearing 
on  the  record. 

There  is  one  case  in  England,  where  the  court  looked  beyond  the  rec- 
ord for  a  fact;  and  that  was  to  ascertain  that  the  prosecutor  was  a  civil 
officer,  which  by  statute  entitled  him  to  costs;  and  the  court  allowed  this 
fact  to  be  proved  by  affidavit.    King  vs.  Smith,  1  Burr.  Rep.  55. 

In  Pennsylvania,  a  different  practice  on  certiorari  has  prevailed ;  the 
cases  decided  there  do  show  that  the  Supreme  Court,  to  prevent  injus- 
tice, have  inquired  into  the  evidence  before  the  justice,  and  affidavits 
have  been  admitted  to  be  taken  to  prove  the  cause  of  action.  ['.]  Yeates, 
479.]  In  Vanciver  vs.  Bolton,  2  Ball.  114,  the  defendant's  affidavit  that 
the  debt  had  been  proved  before  the  justice  by  the  plaintiff's  oath  alone, 
was  deemed  by  chief  justice  M'Kean,  sufficient  for  throwing  the  onus 
prohandi,  if  other  evidence,  on  the  plaintiff. 

The  facts  dehors  the  record.  1st.  That  the  plea  of  discount  was 
pleaded;  and  secondly,  that  sufficient  evidence  was  offered  to  support  the 
plea,  are  relied  on  as  sufficient  for  the  reversal  of  the  judgment ;  and  it 
is  insisted  that  the  court  should  hear  testimony  to  prove  those  facts; 
which  is  denied  by  the  defendant's  counsel,  on  the  ground  of  the  rule 
confining  the  court  to  the  facts  on  the  record;  to  which  it  is  replied  by 
the  plaintiff's  counsel,  that  to  apply  the  rule  to  cases  under  the  act  of 
1825,  under  $15,  where  the  material  fact  of  a  discount  brought  forward 
and  insisted  on,  which  the  act  requires  to  be  recorded,  will  defeat  the 
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But  we  do  not  think  this  a  case  for  hearing  testimony  in  support 
of  the  magistrate's  jurisdiction.  The  record  itself  ought  to  show  a 
case  within  the  jurisdiction  of  the  justice  without  proof  aliunde;  and 
as  the  fact  on  which  the  jurisdiction  in  this  case  depends  does  not 

remedy  by  certiorari,  and  also  the  operation  of  this  important  provision 
in  the  act  of  1826. 

The  court  have  examined  the  16th  section  of  the  act  of  1825,  and  com- 
pared it  with  the  13th  section  of  the  act  of  1792,  and  also  the  13th  sec- 
tion of  the  act  of  1818.  There  is  a  substantial  difference  as  to  docket  en- 
tries, particularly  with  respect  to  any  demand  insisted  on  by  the  defend- 
ant; it  (the  demand)  is  required  to  be  set  down  and  its  amount. 

This  provision  was  intended  to  give  the  defendant  an  opportunity,  if 
his  discount  should  not  be  received  and  decided  on,  of  having  the  ques- 
tion reconsidered  on  a  certiorari.  This  benefit  the  defendant  might 
waive,  and  then  he  could  not  take  advantage  of  it  as  error;  but  the  de- 
fendant alledges  that  he  insisted  on  it  as  matter  of  defence,  and  that  it 
was  not  only  disallowed  on  sufficient  evidence  to  support  and  none 
against  it,  but  that  the  justice  also  reftised  to  enter  the  defence  on  his 
docket.  The  fact  then  is  not  recorded;  and  unless  the  court  will  suffer 
the  fact  to  be  proved  the  defendant  can  have  no  remedy  on  the  certiorari. 

It  is  true  the  defendant  below  has  one  remedy,  that  is  by  action  against 
the  justice;  and  the  justice  may  be  indicted  in  certain  cases,  and  every 
omission  to  make  docket  entries  in  the  manner  prescribed  by  the  act, 
which  will  not  be  sufficient  ground  for  reversing  the  judgment;  but  it 
must  depend  on  the  nature  of  the  matter  not  entered  on  the  docket,  and 
how  it  affects  the  legal  rights  of  the  party  to  a  trial  of  the  matters  in  dis- 
pute before  the  justice,  and  also  whether  the  defendant  has  waived  the 
right  to  this  exception  by  not  objecting  to  it  in  due  time  and  in  the 
proper  manner. 

The  general  rule  is  a  good  one,  but  it  does  not  govern  in  all  cases  in 
England ;  some  exceptions  were  admitted  even  there.  In  Pennsylvania  it 
is  not  adhered  to,  and  in  practice  here  its  application  to  every  case  is  not 
established  by  any  decisions  we  can  recollect;  but  it  has  been  considered 
to  be  a  general  rule,  and  this  court  consider,  that  generally  the  rule 
should  he  applied  to  cases  under  the  act  of  1825,  but  that  it  must  be  sub- 
ject to  some  modifications  or  admit  of  some  exceptions.  And  that  one 
class  of  cases,  on  the  principle  of  necessity,  must  be  an  exception ;  those 
cases  are,  where  the  nature  of  the  cause  of  action,  and  the  pleas  and  de- 
fence, are  not  set  down  or  made  a  part  of  the  record  below.  There  may 
be  other  cases  which,  on  the  same  principle,  ought  to  be  exceptions  to 
the  rule.    When  such  occur  it  will  be  time  enough  to  decide  them. 

If  facts,  such  as  that  a  discount  was  pleaded,  that  the  justice  refused 
to  receive  the  plea  or  have  it  tried,  are  not  set  down  on  the  docket  or  any 
other  part  of  the  proceedings,  it  will  be  impossible  to  prove  the  facts 
otherwise  than  by  resorting  to  something  else  than  the  record,  and  from 
necessity  testimony  must  be  admitted  to  prove  the  facts.  But  if  the  de- 
fence of  a  discount  submitted  to  and  tried  by  the  referees,  on  a  con- 
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appear  from  this  record,  the  judgment  must  be  reversed,  unless  the 
party  is  yet  in  time  to  get  a  further  return. 

Diminution  alledged,  and  continued. 
Frame,  for  plaintiff  in  error. 

trariety  of  evidence,  and  by  them  disallowed  after  hearing  of  the  evi- 
dence, should  be  the  facts  proposed  to  be  proved,  it  would  be  a  very  dif- 
ferent question;  for  the  referees  are  the  legal  judges,  and  in  some  cases 
and  perhaps  in  all  cases  fairly  and  regularly  tried  by  them,  their  de- 
cisions are  conclusive,  unless  where  the  law  allows  an  appeal.  And  in 
like  manner  in  case  the  trial  is  by  the  justice,  if  legally  conducted,  and 
the  justice  has  jurisdiction.  His  decision  must  be  conclusive  unless 
where  an  appeal  lies;  but  this  must  be  understood  if  the  justice  has  legal 
or  competent  evidence  to  found  his  decision  on,  the  sufficiency  of  which, 
not  conclusively  as  to  its  competency,  he  is  to  judge  of;  and  it  would 
exclude  relief  in  a  case  where  a  justice  renders  judgment  for  a  demand, 
founded  on  incompetent  evidence  alone;  as  if  he  should  give  judgment 
for  a  demand  proved  only  by  the  plaintiff's  oath,  as  in  the  case  in  2 
Dallas'  Rep. 

None  of  the  exceptions  in  this  case  have  been  sustained,  and  are  there- 
fore over-ruled,  except  the  11th,  which  has  been  by  us  considered  as  the 
6th  exception. 

The  court  is  of  opinion  in  this  case,  that  testimony  may  he  offered  to 
prove  that  the  defendant  helow  offered  the  plea  of  "discount;"  that  the 
justice  refused  to  receive  it  or  to  have  it  tried,  and  that  the  plea  was  not 
set  down  on  the  docket.  The  mode  of  hearing  must  be  by  taking  deposi- 
tions on  notice;  and,  first,  the  appellant  must  make  an  affidavit  of  the 
truth  of  the  facts;  as  to  the  justice's  refusing  to  receive  the  plea  and 
have  it  tried;  and  also  as  to  the  justice's  refusing  to  enter  the  plea  on  his 
docket. 

So  the  case  must  be  continued  for  hearing  after  affidavit  and  deposi- 
tions filed. 

Note. —  It  is  admitted  in  the  foregoing  opinion,  that  if  judgment,  on 
illegal  or  incompetent  evidence,  be  rendered,  it  is  error;  but  it  is  not  in- 
tended that  the  hearing  of  incompetent  evidence,  by  referees  or  justice, 
is  of  itself  sufficient  tp  vitiate  the  other  proceedings,  if  other  evidence. 

Quere.  If  a  substitute  for  a  bill  of  exceptions  ought  not  to  be  pro- 
vided, and  how?  [See  5  Binn.  31,  33.]  The  justice  is  not  bound  to  set 
out  the  evidence  on  which  his  judgment  is  founded. 

Quere.  If  attachment  may  not  be  used  to  compel  justices  to  make 
proper  entries  and  to  punish  for  omissions,  &c? 
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JAMES  P.  LOFLAND  vs.  CHARLES  C.  EMORY. 

If  after  notice  by  a  tenant  of  his  intention  to  quit,  he  continue  in  possession 
beyond  his  term,  he  forfeits  dduble  rent;  but  any  subsequent  contract  by 
which  the  tenancy  is  extended,  is  a  waiver  of  the  forfeiture. 

A  tenancy  without  limitation  as  to  time  is  a  tenancy  for  a  year,  and  the  ten- 
ant is  liable  for  a  year's  rent  though  he  remains  in  possession  only  part  of 
the  year. 

The  plea  of  tender  will  not  save  the  defendant  from  costs  if  the  sum  tendered 
be  not  the  full  amount  recovered,  however  small  the  deficiency. 

Case.    Narr.  in  assumpsit. 

The  first  count  of  the  declaration  was  framed  on  the  12th  section 
of  the  act  "  concerning' landlords  and  tenants"  for  double  rent,  for 
holding  over  after  notice  by  the  tenant  of  his  intention  to  quit.  The 
count  was  as  follows: 

"  And  thereupon  the  said  James  P.  Lofland,  by  Martin  W.  Bates 
his  attorney,  complains,  for  that,  whereas,  the  said  Charles  C.  Emory, 
after  the  10th  of  February,1829,  and  after  the  passing  of  a  certain 
act  of  the  general  assembly  of  the  said  State  of  Delaware,  entitled 
*  an  act  concerning  landlords  and  tenants,'  to  wit,  on  the  1st  day  of 
January,  A.  D.  1837,  at  Kent  county  aforesaid,  by  force  of  the  said 
act  of  the  general  assembly  aforesaid,  became  and  was  indebted  to 
the  said  James  P.  Lofland  in  a  large  sum  of  money,  to  wit,  in  the 
sum  of  $600,  lawful  money  of  the  United  States  of  America,  for  the 
use  and  occupation  of  a  certain  messuage,  storehouse,  wharf,  gra- 
nary, buildings  and  land,  with  the  appurtenances,  situate  in  Kent 
county  aforesaid,  as  tenant  thereof  from  year  to  year,  to  the  said 
James  P.  Lofland,  at  and  under  the  yearly  rent  of  three  hundred  dol- 
lars, payable  yearly  by  the  said  Charles ;  and  at  his  special  instance 
and  request,  for  a  long  space  of  time,  to  wit,  from  the  1st  day  of 
January,  A.D.  1836,  until  the  said  1st  day  of  January,  A.  D.  1837, 
had  used,  occupied,  possessed  and  enjoyed,  notwithstanding  a  certain 
notice  ip  writing  theretofore,  to  wit,  three  months  or  upwards  before 
the  said  1st  day  of  January,  A.  D.  1836,  given  by  the  said  Charles 
C.  Emory  to  the  said  James  P.  Lofland,  of  his  intention  to  quit,  and 
that  he,  the  said  Charles  C.  Emory,  would,  on,  the  said  1st  day  of 
January,  A.  D.  1836,  deliver  up  unto  the  said  James  P.  Lofland,  the 
said  demised  messuage  and  premises,  with  the  appurtenances;  and 
being  so  indebted  he,  the  said  Charles  C.  Emory,  in  consideration 
thereof  afterwards,  to  wit,  on  the  said  1st  day  of  January,  A.  D.  1837, 
undertook  and  then  and  there  faithfully  promised  the  said  James  P. 
Lofland,  to  pay  him  the  said  sum  of  $600,  when  he,  the  said  Charles 
C.  Emory,  should  be  thereunto  afterwards  requested ; "  nevertheless, 
&c.  &c. 

VOL.  II.  38 
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The  second  count  was  for  use  and  occupation  simply. 

The  defendant  pleaded  to  the  first  count,  non-assumpsit,  payment, 
discount,  and  the  act  of  limitation ;  and  to  the  second  count,  "  non- 
assumpsit,  except  as  to  the  sum  of  $97  81,  parcel  of  the  said  sum  of 
$600,  in  said  count  mentioned;  and  as  to  the  said  sum  of  $97  81, 
parcel  of  the  said  sum  of  $600,  he  pleads  a  tender  and  refusal  in  due 
form,  and  brings  the  same  into  court,"  &c. 

The  renting  was  proved  at  $300  per  annum,  the  term  to  expire  on 
the  1st  of  January,  1836;  and  the  defendant,  on  the  21st  of  September 
1835,  gave  the  plaintiff  due  notice  in  writing  of  his  intention  to  re- 
move at  the  expiration  of  the  term.  He  continued  in  possession, 
however,  until  the  29th  or  30th  of  April  following,  under  a  subse- 
quent agreement,  as  he  contended,  with  plaintiff,  to  remain  in  pos- 
session until  this  time  at  a  pro  rata  rent.  On  the  29th  of  April  he 
tendered  plaintiff  the  keys,  and  also  $97  81  in  specie,  which  he  re- 
fused. 

The  Chief  Justice,  (J.  M.  Clayton,)  charged  the  Jury: 

That  the  plaintiff  having  proved  the  original  letting,  the  notice  by 
defendant  of  his  intention  to  remove,  and  a  holding  on  beyond  the 
expiration  of  his  term,  was  entitled  to  recover  double  rent  on  the 
first  count,  (Dig.  368,)  unless  he  has  entered  into  some  subsequent 
arrangement  with  defendant  amounting  to  a  waiver  of  this  forfeiture. 
That  any  new  contract  or  agreement  made  by  the  plaintiff  with  the 
defendant,  by  virtue  of  which  he  remained  in  possession  for  any  period 
of  time  after  the  expiration  of  his  lease,  was  a  dispensation  or  waiver 
of  the  forfeiture,  incurred  by  not  giving  up  the  possession  according 
to  the  notice.  The  act  of  assembly,  imposing  double  damages,  is  a 
highly  penal  statute,  made  to  remunerate  the  landlord  for  inconve- 
nience and  injury  in  not  getting  possession  of  his  premises  pursuant 
to  legal  notice;  but  if  he  choose  by  any  subsequent  agreement  to 
enlarge  the  time  or  extend  the  tenancy,  he  thereby  dispenses  with 
the  forfeiture.  Thus,  if  a  subsequent  agreement  be  proved  in  this 
case,  by  which  the  defendant  occupied  longer  than  the  1st  of  Janu- 
ary, whether  for  three  months,  twenty  days,  or  for  an  uncertain 
period,  (about  which  there  is  some  contrariety  of  proof,)  the  plaintiff 
is  not  entitled  to  recover  under  the  first  count. 

The  second  count  is  for  the  use  and  occupation  of  these  premises 
for  the  year  1836,  and  seeks  to  recover  the  full  year's  rent  for  that 
year.  As  to  this  count  some  questions  have  been  raised  requiring 
notice  from  the  court.  The  12th  section  of  the  act  "  concerning 
landlords  and  tenants,"  (Dig.  368,)  makes  "  any  contract  or  consent 
pursuant  to  which  a  tenant  shall  enter  into,  or  continue  in  possession 
of  lands,  tenements  or  hereditaments,  under  an  agreement  to  pay 
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rent,"  a  demise  for  a  year,  "if  no  term  be  expressly  limited,"  If 
therefore  the  defendant  in  this  case  continued  in  possession  after  the 
1st  of  January  1836,  under  any  contract  or  agreement  to  pay  rent, 
he  became  the  tenant  of  plaintiff  for  that  year,  and  is  liable  for  the 
whole  year's  rent,  unless  it  is  also  proved  that  by  this  agreement  his 
holding  was  for  some  other  period,  and  at  a  pro  rata  or  some  other 
rent.  And  this  is  his  defence,  that  he  did  continue  in  possession 
under  an  agreement  that  he  might  leave  whenever  he  pleased,  paying 
for  the  time  he  remained  in  possession  at  the  rate  of  $300  per  year. 
If  this  be  proved  he  is  not  liable  for  any  thing  more;  but  if  the  new 
agreement  was  (according  to  some  of  the  testimony)  that  he  should 
remain  in  possession  for  twenty  days,  and  he  held  over  that  time 
and  prevented  another  tenant  from  coming  in,  he  is  liable  for  the 
whole  year's  rent;  having,  by  tendering  the  keys,  acknowledged  the 
tenancy  as  continuing  beyond  the  twenty  days. 

It  is  not  doubted  by  the  court  that  in  the  action  for  use  and  occu- 
pation, the  plaintiff  may  recover  for  the  whole  year,  if  there  be  a 
contract  or  agreement  of  tenancy  either  for  a  year,  or  for  no  certain 
time,  although  the  tenant  may  not  have  occupied  for  all  the  year. 
Our  act  is  only  in  confirmation  of  the  Stat.  11,  Geo.  2,  ch.  19.  And 
though  this  statute  was  not  enacted  by  our  legislature  until  1829,  it 
was,  by  usage  and  consent,  and  by  the  adjudication  of  our  courts,  a 
part  of  the  common  law  of  this  state.  Under  it,  if  a  contract  of 
tenancy  be  proved,  the  defendant  is  liable  in  use  and  occupation, 
although  he  may  never  have  entered  into  possession.  CSee  Comyn 
on  Land,  and  Tent.  435,  449,  450.) 

As  to  the  tender,  if  the  jury  are  of  opinion  that  the  plaintiff,  under 
the  proof  in  the  case,  can  recover  only  a  pro  rata  compensation,  they 
will  calculate  and  decide  whether  $97  81,  the  sum  tendered,  was  the 
whole  amount  due  at  the  time ;  for  if  the  defendant  did  not  tender  all 
that  was  due,  however  small  the  deficiency,  the  plaintiff  was  not 
bound  to  accept  it,  and  it  will  not  protect  him  from  the  costs  of  this 
suit.  The  defendant,  in  undertaking  to  assess  the  amount  due  from 
him  to  plaintiff,  must  take  care  to  offer  the  whole  sum  due,  to  entitle 
himself  to  the  benefit  of  a  lawful  tender. 

Verdict  for  plaintiff. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 
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LISTON  HOUSTON  vs.  WILLIAM  E.  JESTER'S  Adm'r. 

On  a  certiorari  to  a  judgment  by  default  founded  on  a  return  of  served  by 
leaving  a  copy  at  the  defendant's  place  of  abode,  the  court  permitted  proof 
to  be  given  that  the  defendant  did  not  reside  in  the  state. 

Certiorari  to  Justice  Hammersley. 

The  judgment  was  by  default,  and  the  question  was  upon  the 
regularity  of  the  service  of  the  summons. 

The  Court  decided  that  it  was  not  necessary  for  the  constable's 
return  to  set  forth  that  the  copy  was  left  at  the  defendant's  place  of 
abode  in  the  presence  of  a  member  of  his  family.  A  return  of  "  served 
by  leaving  a  copy  at  the  defendant's  place  of  abode "  is  sufficient. 
Gibbons  vs.  Mason,  1  Harr.  Rep.  452. 

The  defendant  below  now  made  affidavit  that  he  was  not  an  in- 
habitant of  the  state  at  the  time  of  the  alledged  service;  and  the 
judgment  was  reversed  on  this  ground.  The  affidavit  was  not  de- 
nied; if  it  had  been,  the  court  would  have  ordered  testimony  to  be 
taken  by  deposition  on  this  point. 

The  act  of  assembly  provides,  section  3,  (Dig.  333,)  that  "  service 
by  leaving  a  copy  shall  not  be  made  and  shall  not  be  of  any  effect, 
unless  the  defendant  shall  at  the  time  of  such  service  be  an  inhabi- 
tant of,  and  have  a  known  place  of  abode  in  the  county  wherein  the 
proceeding  shall  be." 

Judgment  reversed. 

Frame^  for  plaintiff  in  error. 

Huffington,  for  defendant  in  error. 


JOHN  D.  ANDERSON  vs.   CALEB  NUTTER. 

An  action  for  a  freedom  suit  due  by  indenture  of  apprenticeship  is  within  the 
jurisdiction  of  a  justice  of  the  peace. 

Certiorari  to  Justice  Lowber. 

Record.  Nutter  vs.  Anderson.  Action  for  work  and  labor,  and 
for  a  freedom  suit  due  by  indenture  of  apprenticeship,  $20. 

A  copy  of  the  indenture  was  sent  up  with  the  record.  It  was 
under  seal  and  in  the  usual  form;  and  one  of  the  covenants  was  "  to 
give  said  apprentice  when  free,  a  freedom  suit  of  clothes  of  a  tolerable 
good  quality,  over  and  above  his  common  clothes." 

Trial  by  referees  and  judgment  for  plaintiff. 


Hendrixen  vs.  Huey.  301 

The  exception  taken  to  the  record  was,  that  this  was  not  within 
the  jurisdiction  of  a  justice  of  the  peace;  but 

The  Court  said  it  was  a  contract  for  the  delivery  of  a  chattel,  and 
within  the  magistrate's  jurisdiction. 

Judgment  affirmed. 

Frame,  for  plaintiff  in  error* 


PETER  HENDEIXEN  vs.  JOHN  HUEY. 

A  repleader  awarded  after  verdict  on  an  immaterial  issue,  though  in  favor  of 
the  party  presenting  the  issue. 

Case  on  the  statute  for  not  satisfying  a  judgment.     (Dig.  485.) 

At  the  May  term,  1833,  the  defendant  recovered  a  verdict  and 
judgment  against  the  plaintiff  and  others  in  an  action  of  trespass.  (1 
Harr.  Rep.  145.)  The  verdict  was  rendered,  as  appeared  from  the 
continuance  docket,  on  the  13th  of  May,  1833,  and  was  taken  in  the 
usual  form,  viz:  the  jury  find  for  the  plaintiff,  and  assess  damages 
at  the  sum  of  $525,  with  six  cents  costs  besides  the  costs  expended." 
The  entry  on  the  judgment  docket  was  in  these  words,  "  May  14th, 
1833,  judgment  on  verdict  in  favor  of  plaintiff  for  $525,  with  costs." 

The  declaration  was  as  follows: 

"  In  the  Superior  Court,  May  Term,  1837. 

New  Castle  County,  to  wit: 

John  Huey  was  attached  to  answer  Peter  Hendrixen  of  a  plea  of 
trespa^  on  the  case.  Whereupon  the  said,  Peter  Hendrixen,  by 
William  H.  Rogers,  his  attorney,  complains,  for  that,  whereas,  the 
said  John  Huey  heretofore,  to  wit,  on  the  14th  day  of  May,  A.  D. 
1833,  at  the  May  term,  in  the  said  year  of  the  aforesaid  Superior 
Court  of  the  State  of  Delaware,  then  holden  at  New  Castle,  by  the 
consideration  and  judgment  of  the  said  court,  recovered  against  the 
said  Peter  Hendrixen,  as  well  as  against  Levi  Springer,  James  Dela- 
plaine,  Nehemiah  Delaplaine,  and  Hicklin  Gould,  the  sum  of  five 
hundred  and  twenty-five  dollars,  which  in  and  by  the  said  court, 
were  then  and  there  adjudged  to  the  said  John  Huey  for  his  damages 
which  he  had  sustained  by  reason  of  certain  trespasses  then  lately 
done  by  the  said  Peter  Hendrixen,  Levi  Springer,  James  Delaplaine, 
Nehemiah  Delaplaine,  and  Hicklin  Gould,  upon  the  lands  and  pre- 
mises of  the  said  John  Huey,  whereof  the  said  Peter  Hendrixen, 
Levi  Springer,  James  Delaplaine,  Nehemiah  Delaplaine,  and  Hicklin 
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Gould  were  convicted,  as  by  the  record  and  proceedings  thereof, 
remaining  in  tiie  said  court  at  New  Castle  aforesaid,  more  fully  ap- 
pears; of  which  said  judgment  and  the  whole  sum  thereby  due,  to- 
gether with  the  interest  thereon  accrued,  and  the  costs  and  charges 
of  the  said  action  of  trespass,  the  said  John  Huey  afterwards,  to  wit, 
on  the  29th  day  of  April,  A.  D.  1834,  received  satisfaction  without 
any  writ  of  execution  being  issued  out  of  the  aforesaid  court  upon 
the  said  judgment:  nevertheless,  the  said  John  Huey,  not  regarding 
his  duty  nor  the  act  of  assembly  in  such  case  made  and  provided, 
did  not  cause  such  satisfaction  to  be  entered  on  the  record  of  the 
said  judgment  within  sixty  days  after  satisfaction  received  as  afore- 
said, or  at  any  time  hitherto,  but  wholly  neglected  and  refused  so  to 
do,  and  still  doth  neglect  and  refuse,  to  wit,  at  the  county  aforesaid, 
contrary  to  the  form  of  the  act  of  assembly  in  such  case  made  and 
provided;  to  the  damage  of  the  said  Peter  Hendrixen,  of  fifty  dol- 
lars, and  therefore  he  brings  suit,  &c." 

\Y.  H.  EoGERS,  att'y.  for  plff. 

The  pleas  were,  "  not  guilty  and  the  act  of  limitation."' 

The  defendant's  counsel  objected  to  the  judgment  being  read  in 
evidence,  on  the  ground  of  a  variance,  the  judgment  declared  on  be- 
ing merely  for  damages  $525,  and  the  record  offered  being  for  dama- 
ges and  costs. 

The  question  on  this  point  was  saved  for  the  present;  and  the  judg- 
ment read,  subject  to  the  opinion  of  the  court  on  argument. 

The  plaintiff  then  proved  a  payment  to  Mr.  Booth,  the  attorney  of 
Huey,  of  the  full  amount  of  the  damages  and  interest,  on  the  20tli 
May,  1833.  He  further  offered  in  evidence  a  bill  of  the  costs,  amount- 
ing to  $298  37,  with  the  receipt  indorsed  of  C.  D.  Blaneij,  the  pro- 
thonotary  of  this  court,  in  full  of  the  costs,  dated  April  29th  1834. 

It  was  objected,  1st.  That  no  evidence  could  be  given  of  payment 
of  costs,  because  there  was  no  judgment  for  costs  declared  on;  and 
2d.  That  no  proof  could  be  given  of  such  payment,  unless  to  the  par- 
ty or  his  attorney. 

Rogers. —  It  is  the  usual  practice  to  pay  the  costs  to  the  officers  en- 
titled to  them  and  not  to  the  plaintiff;  or  more  generally  to  pav  them 
all  to  the  profhonotary.  to  lx>  distributed  by  him.  In  this  respect  he 
is  the  agent  of  all  the  parties. 

Mr.  BJniipy  was  sworn,  subject,  &c.  "T  received  the  bill  of  costs 
from  the  defendants.  I  afterwards  paid  a  part  of  them  to  Huey,  for 
the  witnesses,  on  his  presenting  their  order.  The  balance  was  dis- 
tributed among,  and  paid  to.  the  several  officers,  within  a  short  time 
after  I  received  them.     With  some  of  the  officers  I  have  current  ac- 
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counts,  and  the  payment  to  them  was  by  a  credit  to  their  accounts. 
This  IS  the  usual  custom,  and  1  was  authorized  by  the  officers  gene- 
rally, to  receive  their  costs  in  this  manner. 

M.V.  Bayard^  lor  defendant,  moved  a  nonsuit,  and  contended,  that 
as  this  was  a  penal  action,  the  plaintitt'  was  bound  to  show  himself 
strictly  within  its  provisions;  that  a  payment  of  the  costs  to  the  pro- 
thonotary  was  not  a  payment  to  the  party,  such  as  would  subject 
him  to  this  action;  that  the  debt  in  this  case  having  been  paid  in 
May,  1833,  this  cause  of  action  occurred  six  months  thereafter,  and 
was  now  barred  by  limitation;  and  that  as  the  object  of  the  law  is 
to  enable  a  defendant  to  obtain  the  entry  of  satisfaction  if  he  desires 
it,  and  not  to  set  a  trap  for  plaintiffs,  who  incautiously  let  the  six 
months  elapse,  a  reasonable  construction  of  the  act  would  require  a 
demand  on  the  plaintifE  to  make  such  entry.  Such  construction 
would  greatly  extend  the  remedy  under  the  act,  by  extending  the  limi- 
tation, which  otherwise  would  run  in  three  years  and  a  half. 

Rogers,  contra. 

By  the  Court. 

We  see  nothing  in  the  act  of  assembly  which  requires  a  demand. 
It  enjoins  a  plain  duty  and  gives  a  right  of  action  for  the  failure  to 
perform  it.  The  other  point  depends  on  a  question  of  fact,  which 
w^e  shall  leave  to  the  jury.  When  a  judgment  is  paid  to  another 
person  than  the  plaintiff,  it  must  certainly  be  shown,  in  order  to 
make  him  liable  to  this  action,  that  such  person  was  his  agent  either 
by  previous  appointment  or  subsequent  ratification.  The  costs  were 
paid  in  this  case  to  Mr.  Blaney,  the  prothonotary.  As  the  mere 
officer  of  the  court,  a  payment  to  him  would  not  be  a  payment  to  the 
plaintiff,  so  as  to  subject  him  to  an  action  for  not  satisfying  the  judg- 
ment. But  if  Mr.  Blane}^  was  Huey's  agent  for  this  purpose,  a  pay- 
ment to  him  would  have  that  effect,  and  such  agency  may  be  estab- 
lished by  proof  of  either  a  previous  authorization  or  command  by 
Huey,  or  a  subsequent  recognition  of  him  in  that  character,  and 
ratification  of  his  acts.  There  being  evidence  on  this  subject,  we 
shall  leave  it  the  jury. 

jSTonsuit  refused,  and  the  plaintiff  afterwards  had  a  verdict. 

Motion  for  leave  to  enter  a  nonsuit,  on  the  reserved  point. 

Mr.  Bayard. —  The  plaintiff  must  set  forth  every  fact  material  to 
his  cause  of  action;  if  he  set  forth  more  he  must  prove  it,  even  though 
it  be  mere  matter  of  inducement.  Ran  del  vs.  Wright,  1  TTarr.  Rep. 
34.  The  judgment  was  necessary  to  l)e  stated;  it  was  a  judgment 
for  $.52.5,  with  six  cents  costs,  besides  the  costs  expended;  the  short 
entry  of  "  judgment  nisi "  means  this ;  and  the  amount  of  costs  which 
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the  party  has  twenty  days  to  ascertain,  when  ascertained,  becomes  a 
part  of  the  judgment.  Yet  the  judgment  declared  on  is  merely  for 
$525,  and  evidence  admitted  of  a  distinct  sum,  the  costs.  Such  evi- 
dence was  not  admissible. 

2d.  The  breach  is  too  large.  The  plaintiff  declares  that  he  paid 
all  the  costs  of  the  action,  which  means  both  the  costs  of  plaintiff  and 
defendant;  and  his  breach  is  for  not  entering  satisfaction  for  the 
payment  of  all  these  costs.  Now,  he  was  not  bound  to  pay,  nor  we 
to  enter  satisfaction  for  the  defendant's  own  costs,  and  it  is  immate- 
rial whether  the  judgment  is  satisfied  as  to  them  or  not. 

Rogers. —  Wherever  a  sum  of  money  is  due  by  judgment  and  paid, 
the  plaintiff  is  bound  to  enter  satisfaction  of  such  judgment.  The 
judgment  is  for  the  debt,  which  carries  the  costs;  but  there  is  no 
judgment  for  the  costs.  It  cannot  be,  because  there  can  be  no 
judgment  for  an  uncertain  sum,  and  the  costs  are  not  ascertained  at 
the  entry  of  the  judgment.  The  costs  are  collected  by  virtue  of  the 
judgment,  but  not  as  a  part  of  it. 

As  to  the  breach  being  too  wide,  the  word  costs  as  here  used, 
means  only  the  plaintiff's  costs;  such  costs  as  the  defendant  was 
bound  to  pay  to  him.  This  was  the  matter  of  the  suit,  and  the  ex- 
pression must  be  restrained  to  it.  Ambiguous  words  must  be  under- 
stood so  as  to  sustain  the  verdict.  SalTc.  663;  1  Barn.  &  Cress.  297; 
8  Mod.  240;  Gould's  Plead.  497;  1  Chit.  Plead.  327;  2  Com.  Law 
Rep.  443. 

Per  Curiam. 

J.  M.  Clayton,  Chief  Justice. —  Two  motions  have  been  argued. 
1st.  For  a  nonsuit  on  leave  given,  &c.  2d.  In  arrest  of  judgment, 
on  the  ground  of  immaterial  issue.  The  decision  of  the  latter  super- 
cedes the  necessity  of  the  other. 

The  narr.  states  a  receipt  of  satisfaction  of  the  judgment,  interest, 
costs  and  charges  of  the  action. 

We  are  not  able  to  perceive  any  ambiguity  in  this  expression,  or 
we  would  intend  after  verdict,  that  it  meant  the  plaintiff's  costs. 

The  costs  and  charges  of  the  action  are  all  the  costs  of  the  action, 
both  of  plaintiff  and  defendant;  not  the  costs  expended,  to  wit,  plain- 
tiff's costs. 

The  finding  of  the  jury  does  not  show  beyond  doubt,  that  they  did 
not  give  damages  for  not  satisfying  the  record  as  to  the  defendant's 
costs;  which  does  not  fall  within  the  act,  the  defendant  not  being 
bound  by  that  law,  though  he  may  be  in  conscience,  to  satisfy  the 
record. 

This  is  not  a  case  defectively  stated,  or  we  should  take  it  to  be 
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cured  by  the  verdict;  but  it  is  the  statement  of  a  case  not  embraced 
in  the  law.  It  does  not  appear  beyond  doubt  but  that  satisfaction 
was  entered  for  the  judgment  and  plaintiff's  costs,  and  that  damages 
have  "been  given  for  not  satisfying  the  record  as  to  the  defendant's 
costs. 

The  judgment  must  be  arrested,  but  the  question  is,  what  shall  be 
done  with  the  case?  Is  it  a  case  for  repleader;  or  is  the  party  out 
of  court? 

Chitty  lays  it  down,  that  a  repleader  shall  not  be  allowed  in  favor 
of  the  party  who  makes  the  first  default  in  pleading;  but  in  a  note 
the  author  suggests  a  quere,  which  we  find  to  be  well  founded.  The 
authorities  for  the  position  are  1  Chitty  Plead.  649 ;  1  Lord  Ray'd. 
170 ;  and  Doug'l.  396,  747. 

Then  we  are  to  inquire  what  effect  our  own  constitution  has  on 
this  question  of  the  power  to  grant  a  repleader;  and  it  seems  to  be  the 
policy  of  our  law  to  allow  amendments  at  any  time  before  judgment, 
in  order  to  effect  justice.    Const.  Art.  6,  Sec.  16. 

We  have  heard  this  case  on  the  evidence,  and  the  judgment  is  ar- 
rested, not  because  in  point  of  fact  the  jury  gave  damages  for  the 
failure  to  satisfy  the  record  as  to  the  defendant's  costs;  but  because 
the  record  shows  that  on  the  issue  made  up,  (being  immaterial  as  to 
this,)  they  might  so  have  given  damages.  The  verdict  cannot  stand 
on  such  an  issue,  and  the  judgment  must  be  arrested;  but  the  prin- 
ciples of  justice  require  that  the  party  shall  not  be  turned  out  of  court 
on  this  ground.  It  is  true  that  this  is  a  penal  action,  but  it  is  a  high- 
ly remedial  one ;  affording  a  remedy  for  a  civil  wrong. 

On  the  whole,  we  have  determined  in  this  case  to  arrest  the  judg- 
ment, and  award  a  repleader;  on  the  payment  of  costs  by  plaintiff, 
up  to  this  time. 

Wm.  H.  Rogers,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 


SAMUEL  JOHXSO?^  vs.  EDWARD  SILLETOE. 

Cause  continued,  at  the  first  trial  term,  on  account  of  the  absence  of  a  material 
witness  out  of  the  state,  though  his  deposition  might  have  been  taken. 

Motion  for  a  continuance. 

The  defendant  made  affidavit  of  the  absence  of  a  material  witness 
in  the  State  of  Maryland,  and  another  in  Pennsylvania,  both  of  whom 
VOL.  II.  39 
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he  expected  to  be  here  at  this  time.     He  kuew  of  their  residence  out 
of  the  jurisdiction  of  the  court. 

Mr.  Bayard  suggested  that  it  would  be  very  inconvenient  in  prac- 
tice to  require  commissions  in  all  cases  to  be  taken  out  in  time  for 
depositions  at  the  first  trial  term.  The  parties  seldom  know  what 
course  to  take  as  to  absent  witnesses,  and  it  is  not  usual  for  them  to 
see  counsel  as  to  the  preparation  of  causes  until  after  the  publication 
of  the  trial  list. 

The  issue  in  this  case  was  not  joined  until  the  third  rule  day,  (1st 
of  October,)  and  this  is  the  first  trial  term. 

The  Court  said  that  in  general  the  purposes  of  justice  would  be 
better  obtained  by  allowing  a  continuance  in  cases  situated  similarly 
with  the  present,  than  by  forcing  on  a  trial ;  unless  it  was  suggested 
by  counter  affidavit  that  the  plaintiff  was  in  danger  of  losing  his  debt 
by  the  delay,  or  other  special  reason  against  the  continuance. 

Cause  continued. 

Gray,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 


HOLLAND  &  CRAWFORD  vs.  LESLIE  &  WHITE. 

A  corporation  cannot  be   summoned   as  a   garnishee. 

Foreign  attachment.    Case. 

Returned  attachment  laid  in  the  hands  of  James  Canby,  Esq., 
President  of  the  Wilmington  and  Susquehanna  Rail  Road  Company. 
Rule  to  show  cause  why  the  service  of  the  attachment  on  James 
Canby,  Esq.,  President  of  the  Wilmington  and  Susquehanna  Rail 
Road  Company,  should  not  be  set  aside,  and  the  attachment  dissolved. 

Bayard,  for  the  company,  contended  that  the  corporation  was 
not  liable  to  be  summoned  as  a  garnishee.  The  president  has  no  au- 
thority to  admit  a  debt  due  from  it.  He  cannot  bind  the  company 
by  such  admission ;  nor  can  he  be  compelled  to  swear.  He  is  not 
indeed,  supposed  to  know  their  liabilities,  and  has  not  in  fact  in  his 
custody  the  effects  of  their  creditors.  And  if  the  president  refuses 
to  answer,  whom  would  the  court  attach?  I  dont  doubt  but  that  r, 
corporation  might  be  made  liable  under  proper  legislative  provisions, 
pointing  out  what  officer  or  person  should  for  this  purpose  represent 
the  corporation ;  but  how  is  it  to  be  done  in  the  absence  of  such  pro- 
visions. 
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Rodney. —  Whatever  acts  a  corporation  may  do  for  its  own  benefit, 
a  court  of  law,  as  well  as  a  court  of  equity,  will  compel  it  to  do  as 
to  others.  Courts  regard  corporations  in  many  respects  as  individu- 
als. A  corporation  may  prove  a  debt  under  a  commission  of  bank- 
ruptcy, by  the  oath  of  a  person  authorized  under  seal.  1  Swanston, 
10. 

The  objection  is,  that  a  corporation  cannot  make  an  oath.  Xow, 
if  they  can  make  an  oath  for  their  benefit,  why  should  not  they  be 
compelled  to  swear  to  charge  themselves  when  a  third  person  is  in- 
terested. Why  should  they  have  the  benefit  of  an  individual,  and 
not  be  subject  to  the  same  liabilities?  And  if  the  company  will  not 
provide  an  officer  to  do  this  duty,  with  power  to  charge  them,  the 
court  will  direct  what  officer  shall  be  sworn.  The  court  will  com- 
pel the  officers  of  a  company  to  make  a  discovery  to  a  bill  in 
chancery.  1  Vern.  117;  3  P.  Wms.  310.  Sooner  than  suffer  the 
ends  of  justice  to  be  defeated  by  the  refusal  of  this  company  to  ap- 
point an  officer  who  may  answer  what  it  owes  to  these  defendants, 
the  court  will  direct  what  officer  shall  make  the  answer. 

By  the  Court: 

The  difficulty  is,  how  to  enforce  the  attachment  if  the  company 
should  refuse  to  answer.  We  could  not  appoint  a  person  to  answer, 
or  direct  them  to  appoint  some  one  to  do  it,  as  a  court  of  equity 
might  possibly  do.  The  act  of  assembly  contemplates  only  individu- 
als; it  gives  no  power  to  this  court  in  relation  to  corporations.  By 
positive  act  of  assembly,  stock  in  corporations  are  made  liable  to 
attachment;  this  was  an  advance  on  the  subject:  but  the  legislature 
have  not  gone  so  far  as  to  make  them  liable  to  being  summoned  as 
garnishees,  and  to  provide  the  means  of  compelling  them  to  answer. 
The  law  seems  to  be  defective;  but  such  is  the  law  as  we  understand 
it.  We  have  never  known  a  corporation  attached  as  a  garnishee. 
Where  there  is  insolvency,  and  danger  of  losing  the  money,  the  party 
might  perhaps  go  into  equity  and  stop  the  money  in  the  hands  of  the 
company. 

Rule  absolute. 

J.  A.  Bayard,  in  support  of  the  rule. 

Rodney,  contra. 
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JOHN  BURROWS  vs.  JAMES  DUMPHY. 

The  remedy  under  section  20  of  the  attachment  law,  though  given  in  terms  to 
the  inhabitants  of  this  government,  extends  to  citizens  of  other  states. 

Quere.  Whether  the  order  for  further  security  provided  by  that  section  is  not 
unconstitutional. 

Capias  case. 

The  defendant  was  arrested  on  the  affidavit  of  plaintiff,  that  he 
was  indebted  to  him  in  a  sum  exceeding  forty  shillings,  the  day  of 
payment  of  which  was  not  then  come,  and  that  the  deponent  verily 
believed  upon  good  grounds,  that  the  debtor  was  about  to  depart  this 
government,  and  to  remove  his  effects,  and  hath  refused  to  give  better 
security  for  the  payment  of  the  money  when  due. 

The  application  was  for  an  order  on  the  defendant  to  give  better 
security,  under  section  20  of  the  attachment  law.    Digest,  51. 

Rule  hearing  on  the  motion  for  better  security;  and  rule  also,  on 
motion  of  the  defendant's  counsel,  to  show  cause  why  the  writ  should 
not  be  quashed. 

Plaintiff  exhibited  his  cause  of  action,  which  was  two  notes  of 
hand,  each  for  $300,  dated  5th  August,  1837,  at  ninety  days,  and  six 
months. 

He  also  testified  (being  sworn  by  direction  of  the  court,  as  to 
which  see  section  20  of  the  act,)  that  defendant  had  refused  to  give 
better  security;  and  that  he  had  been  told  by  defendant's  partner, 
that  defendant  was  about  to  remove  to  the  south,  having  got  a  situ- 
ation there. 

Per  Curiam. —  This  act  gives  a  great  stretch  of  power  to  the  court, 
and  we  must  take  care  that  we  do  not  carry  it  so  far  as  to  violate 
the  constitution  of  the  United  States  by  extending  the  obligation  of 
these  contracts.  One  of  these  notes  is  now  due,  and  the  plaitxtiff" 
may  sue  upon  it  and  hold  the  defendant  to  bail ;  as  to  the  other,  the 
court  might  perhaps  safely  go  so  far  as  to  direct  the  party  to  give 
security  to  appear  here  and  answer  to  a  suit  on  it;  but  as  to  ordering 
him  to  give  better  security  for  the  payment  of  the  money,  we  have 
our  doubts,  though  the  act  is  so. 

It  was  suggested  that  the  plaintiff  was  a  resident  of  Pennsylvania, 
and  this  remedy  under  the  act  is  given  only  "  to  the  inhabitants  of 
this  government." 

Sed  non  allocatur.  The  remedy  under  this  section  has  always 
been  held  to  extend  to  all  citizens  of  the  United  States;  and  it  is  a 
question  whether  a  contrary  construction  would  not  make  the  act  a 
violation  of  the  constitution  of  the  United  States. 
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James  Dumphy,  the  defendant,  was  now  sworn,  and  the  court 
finally  quashed  the  writ. 

So  the  plaintifE  took  nothing  by  his  motion. 
^y.  H.  Rogers,  for  plaintiff. 
Rodney,  for  defendant. 


WASHINGTON  RICE  vs.  GEORGE  SIMMONS. 

A  publication  conveying  an  injurious  imputation  against  another  is  not  o 
libel  if  made  bona  fide  with  a  view  to  protect  the  publisher  or  the  public 
against  a  fraud,  and  containing  no  more  than  is  necessary  for  this  purpose; 
but  if  malicious,  it  is  a  libel.     Malice  is  a  question  of  fact  for  the  jury. 

The  declarations  of  the  defendant  at  the  time  of  publication  are  evidence  as  a 
part  of  the  res  gestae  and  to  show  the  quo  aniino. 

Motion  for  a  new  trial  on  the  ground  of  surprise  by  the  unexpected  absence  of 
a  material  witness,  must  be  founded  on  an  affidavit  stating  the  materiality 
and  the  surprise. 

Action  on  the  case  for  a  libel.    Pleas,  not  guilty  and  justification. 

The  narr.  laid,  with  different  inuendoes,  the  following  paper,  which 
was  proved  to  have  been  posted  by  the  defendant  at  the  market  house 
in  Wilmington. 

"  The  public  are  hereby  cautioned  against  receiving  from  Wash- 
ington Rice,  or  John  Agnes,  a  black  man,  any  papers  relating  to  my 
business,  as  sundry  papers  hath  been  purloined  from  my  store  and 
fell  into  the  hands  of  the  said  W.  Rice,  who  hath  endeavored  to  put 
some  of  them  in  claim  against  me,  viz:  bills  and  receipts  for  grain 
I  had  bought  and  paid  for,  which  was  returned  to  me  by  the  holders 
when  their  crop  was  delivered  and  I  paid  for  it. 

July  22,  1836.  (Signed,)     George  Simmons.'' 

The  question  whether  this  amounted  to  a  libel  was  much  debated 
at  the  bar,  and  was  reserved,  on  the  application  of  the  plaintiff's 
counsel,  for  hearing  in  the  Court  of  Appeals.  (See  post,  June  Term, 
1838.) 

In  this  argument  the  plaintiff^s  counsel  contended  that  a  libel  was 
not  merely  such  a  publication  as  tended  to  bring  a  man  into  public 
hatred,  contempt  or  ridicule;  but  that  any  paper  published  of  another 
which  is  calculated  to  lower  him  in  the  estimation  of  his  fellow-men, 
is  a  libel.  And  they  cited  Johns.  Dig.  305;  Swift's  Dig.  488;  2 
Selw.  N.  P.  239,  n;  3  Johns.  Rep.  56;  4  Mass,  Rep.  168;  CroswelVs 
Case,  Hamilton's  definition,  4  Eloq.  U.  S.;  2  Saund.  PL  &  Ev.  325  j 
4  Esp.  N.  P.  Cases,  191,  Delany  vs.  Jones;  3  Eng.  Com.  Imw  Rep. 
353,  Brown  vs.  Croome,  (questions  Delany  vs.  Jones;)   7  Com.  Law 
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Rep.  220;  14  Ibid,  245;  lb.  491.  And  as  to  damages,  3  Johns.  Rep. 
66;  2  Wils.  206;  3  Wils.  18;  1  Harr.  333;  Tatlow  vs.  Jaquett,  Ibid. 
3,  503. 

For  the  defendant  it  was  said,  that  though  the  tendency  of  a  pub- 
lication might  be  to  injure  another,  it  was  not  libellous  unless  mali- 
cious; nor  if  made  on  a  proper  occasion,  with  a  view  to  protect  the 
publisher  against  loss;  that  the  damages  were  merely  compensatory; 
and  that  the  court  must  determine,  and  not  the  jury,  whether  the  pub- 
lication is  a  libel.  2  Selw.  N.  P.  241;  Chitty's  Genl.  Prac.  43,  44; 
4  Taunt.  354,  Thorley  vs.  Lord  Kerry;  3  Wils.  186;  1  Price  Exch. 
Rep.  10,  11;  4  Esp.  N.  P.  191,  Delany  vs.  Jones;  1  Campb.  Rep.  267. 

The  case  went  on  before  the  jury. 

A  witness  was  called  by  the  defendant  to  prove  his  declarations 
at  the  time  of  writing  and  publishing  the  alledged  libel;  and  this  was 
objected  to  because  it  would  be  permitting  the  party  to  make  evi- 
dence for  himself.  To  this  it  was  answered,  that  these  declarations 
were  admissible  to  show  the  quo  animo,  which  is  the  test  of  the  ac- 
tion. They  are  admissible  also  as  a  part  of  the  res  gestae.  The  bills 
and  receipts  alluded  to  in  the  publication  had  been  lost.  The  defen- 
dant had  been  informed  that  they  were  in  the  hands  of  Rice,  placed 
there  by  Agnew.  They  were  evidences  of  debt  which  he  had  dis- 
charged and  taken  up,  and  he  had  a  right  to  caution  the  public 
against  taking  them.  Under  these  circumstances  the  question  is, 
with  what  motive  did  he  make  the  publication,  and  his  declarations 
at  the  time  are  connected  with  it,  and  go  to  show  the  quo  anirao. 

Per  Curiam. —  It  is  to  be  remarked,  first,  that  the  paper  relied  on 
as  a  libel  is  to  be  controlled  by  the  circumstances  around  it.  The 
force  of  the  terms  used  may  be  explained  by  the  attending  circum- 
stances which  show  the  imputations  meant  to  be  conveyed  by  it,  and 
the  quo  animo  with  which  it  was  published.  We  have  already  ad- 
mitted the  declarations  of  the  defendant  against  him  for  this  purpose, 
and,  on  this  ground,  as  well  as  a  part  of  the  transaction  itself,  they 
are  evidence  for  him.  If  made  under  suspicious  circumstances, 
or  manufactured  for  the  occasion,  they  will  have  no  weight  with  the 
jury.  1  Starlc.  Ev.  301;  2  Ibid.  462;  5  Term  Rep.  512;  2  StarTc. 
Ev.  740. 

Evidence  admitted. 

The  Chief  Justice  (J.  M.  Clayton)  charged  the  jury: 
That  to  constitute  this  publication  a  libel,  malice  was  necessary. 
It  is  not  enough  that  the  imputations  are  false,  but  they  must  be  ma- 
licious.    Malice  is  the  essence  of  the  offence,  and  the  existence  of 
malice  is  always  considered  a  fact  for  the  jury. 
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The  publication  of  the  paper  is  proved.  Whether  it  amounts  to  a 
iibel  is  reserved  for  future  consideration.  Supposing  that  it  shall  be 
60  determined,  and  assuming  for  the  present  that  it  does  charge  the 
plaintiff  with  dishonest  or  immoral  conduct,  the  question  now  for 
consideration  is,  whether  such  charge  was  justified  by  the  circum- 
stances under  which  it  was  made. 

The  matter  for  discussion  on  the  reserved  point  will  be,  whether 
the  publication  charges  an  immoral  or  dishonest  act  by  the  attempt 
to  put  these  bills  and  receipts  in  suit,  not  whether  Rice  attempted  so 
to  put  them  in  suit  knowing  them  to  have  been  purloined.  That  is 
not  the  charge.  The  paper  will  not  for  a  moment  allow  of  such  a 
construction,  and  we  have  not  permitted  that  question  to  be  reserved. 
For  though  it  was  said  by  the  plaintiff's  counsel  that  there  was  an 
inuendo  to  that  effect  in  the  declaration,  this  will  not  raise  such  a 
question,  for  the  jnuendo  cannot  enlarge  the  charge.  Its  office  is 
merely  to  carry  out  and  explain,  not  to  extend.  The  charge,  there- 
fore, which  the  jury  are  to  consider,  and  which  for  the  present  is 
taken  to  be  libellous,  is,  that  Rice,  without  knowing  whether  these 
evidences  of  debt  had  been  discharged  by  Simmons  or  not,  attempted 
to  put  them  in  claim  against  him.  The  question  will  then  be,  whether 
a  publication  making  such  a  charge  was  justified  by  the  circum- 
stances. Did  the  defendant  make  it  bona  fide  to  protect  himself  or 
the  public;  or  was  it  made  through  malice  towards  the  plaintiff? 
His  counsel  has  contended  that  it  is  proved  that  his  store  was  broken 
and  these  papers  stolen,  or  that  they  had  been  accidently  lost;  that 
they  were  afterwards  in  the  plaintiff's  hands;  and  that  this  publication 
was  only  a  necessary  precaution  to  shield  himself  from  having  to  pay 
them  again,  or  the  public  from  receiving  them  as  subsisting  claims 
upon  him.  If  you  think  this  is  so;  that  the  publication  was  made 
with  the  honest  intent  to  prevent  these  papers  from  being  brought  as 
claims  against  him,  or  to  caution  others  from  being  imposed  on  by 
them;  and  that  he  published  only  what  was  necessary  for  this  pur- 
pose, he  ought  not  to  be  held  liable  in  this  action.  But  if  you  think 
that  the  statement  he  has  made  was  not  necessary  to  be  made  in 
Buch  a  publication;  and  that  he  went  out  of  his  way  maliciously  to 
slander  the  plaintiff;  then  such  a  purpose  cannot  be  used  as  a  cloak 
for  the  slander,  and  your  verdict  ought  to  be  against  him.  Such 
was  the  decision  of  Lord  Ellenhorough  in  Delany  vs.  Jones,  4  Esp. 
N.  P.  Cases,  191.     The  question  of  good  faith  is  a  question  for  the 
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Verdict  for  plaintiff.     Damages,  $500. 
J.  A.  Bayard  and  Wales,  for  plaintiff. 
R.  H.  Bayard,  for  defendant. 
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Motion  for  a  new  trial  on  account  of  the  absence  of  Nelson  Cle- 
land,  a  material  witness  for  the  defendant,  who  having  been  duly 
summoned,  appeared  and  answered  to  his  name  at  the  calling  of  the 
cause,  and  then  withdrew  himself  out  of  the  jurisdiction  of  the  court, 
and  thus  deprived  the  defendant  of  the  benefit  of  his  testimony. 

This  witness  was  summoned  by  both  parties.  He  was  present 
when  the  jury  was  drawn;  and  though  the  first  witness  called  by  the 
plaintiff,  he  could  not  be  found.  An  attachment  was  issued  against 
him  at  the  instance  of  plaintiff,  but  he  was  not  taken  until  the  cause 
was  ended.  He  admitted  on  his  affidavit,  that  he  had  gone  off  inten- 
tionally to  avoid  giving  testimony.  He  thought  that  his  testimony 
would  aid  the  plaintiff  in  recovering  an  unjust  verdict,  as  he  did  not 
think  the  publication  had  done  him  any  injury,  and  he  therefore  de- 
termined not  to  give  testimony.  He  stated  a  fact  which  would  have 
been  material  for  the  defendant.  He  did  not  know  that  he  was  sum- 
moned by  the  defendant,  or  could  give  that  fact  in  evidence.  He 
denied  any  intention  of  being  guilty  of  a  contempt  of  court.  He  was 
fined  $75. 

R.  H.  Bayard,  in  support  of  the  rule,  cited  14  Johns.  Rep.  112, 
Ruggles  vs.  Hall;  3  Taunt.  484;  7  Johns.  Rep.  306;  Tidd's  Pr.  814; 
1  Price  Rep.  201 ;  2  Anstr.  517. 

Wales  and  J.  A.  Bayard,  contra,  cited  2  Tidd's  Pr.  816;  2  New 
York  Dig.;  7  Mod.  156;  and  insisted  that  both  the  materiality  of  the 
witness,  and  the  fact  that  the  party  was  surprised  by  his  absence, 
ought  to  be  presented  by  affidavit.  That  the  court  could  not  notice 
the  facts  now  stated  by  the  witness  whilst  purging  himself  of  the 
contempt,  to  make  out  this  application  for  a  new  trial. 

Per  Curiam. —  We  have  doubted  m\ich  on  this  motion,  and  the 
court  has  been  divided;  but  on  reflection,  we  have  concluded,  that 
to  enable  the  party  to  get  a  new  trial  an  affidavit  was  necessary,  so 
as  to  put  it  heyond  a  doubt  that  the  defendant  was  surprised  by  the 
running  away  of  this  witness;  that  is,  negativing  any  knowledge  on 
his  part  of  his  intention  to  go  away.  It  may  be  true  that  he  was 
perfectly  innocent  and  knew  nothing  about  it;  but  it  would  be  set- 
tling a  general  rule  which  might  open  the  door  to  fraud  if  we  did 
not  require  the  affidavit.  As  to  the  other  facts,  of  materiality,  &c., 
we  think  that  we  should  be  bound  to  notice  what  came  before  us 
judicially  on  the  attachment  of  contempt. 

Rule  discharged. 

R.  H.  Bayard,  for  the  rule. 

Wales  and  J.  A.  Bayard,  contra. 
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ABEL  JEAXS  vs.  E.  I.  DU  POXT  de  XEMOURS  &  CO.,  and  W.  B. 
BROBSOX,  attorney. 

The  entry  that  referees  are  summoned  for  a  particular  day,  is  a  sufficient 
entry  of  the  adjourninoit  of  the  cause  to  that  day;  it  appearing  that  the 
defendant  had  notice. 

Certiorari  to  Justice  McCauUey. 

Kecord.  Debt,  demand  $-17  50.  Summons  issued  March  l«t  to 
11th,  1837,  Saturday.  Returned  "  served  by  copy  left  at  defendant's 
dwelling  house."  March,  11,  1837,  parties  appear,  defendant  pleads 
nil  debt;  plaintiff  appeals  to  referees,  whereupon  appointed  and 
summoned  Ziba  Ferris,  Thomas  McDowell,  and  Stephen  Bonsall, 
for  Saturday  next,  18th  inst.,  at  2  o'clock,  P.  M.  March,  18th, 
1837,  referees  appear  and  are  qualified,  plaintiff  present;  same  day 
referees  report  in  favor  of  plaintiff  $47  50  :  whereupon  judgment  in  fa- 
vor of  plaintiff  on  report  of  referees  for  $47  50  debt,  and  $1  56  costs. 

Exceptions,  1st,  That  it  does  not  appear  that  there  was  any  ad- 
journment of  the  cause  from  the  11th  to  the  18th  of  March.  2d, 
That  the  defendant  below  had  no  notice  of  any  adjournment.  3d, 
Because  it  does  not  appear  that  the  defendant  below  was  present 
before  the  referees  when  they  heard  the  cause,  or  was  notified  of 
their  meeting.  4th,  Because  the  referees  decided  the  cause  ])elow 
without  notice  to  defendant  and  in  his  absence. 

Per  Curiam. —  The  entry  of  the  adjournment  is  very  informal,  and 
only  indirect  at  most;  but  it  answered  the  purpose  of  notice  to  the 
defendant,  who  was  present  when  the  referees  were  appointed  and 
summoned.  The  justice  says  they  were  appointed  and  summoned 
for  Saturday  next,  the  18th  inst.  This  appears  to  be  the  mode  which 
this  justice  uses  in  stating  the  day  at  which  the  cause  is  to  be  taken 
up.  His  summons  is  issued,  "  March  1st  to  11th."  The  essential 
object  of  requiring  stated  adjournments  is  notice.  Here  the  defen- 
dant had  notice ;  and  it  will  not  do  for  us  to  hold  these  justices  to 
too  strict  a  rule,  or  we  shall  not  be  able  to  sustain  any  of  their  judg- 
ments. On  the  whole,  we  incline  to  sustain  this  record  as  a  substan- 
tial, though  very  informal,  compliance  with  the  law. 

Judgment  affirmed. 

Gray,  for  plaintiff  in  error. 

vol.  it.  40 
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JOSEPH  ROBERTS  vs.  WILLIAM  ROWAN  &  CO. 

A  firm  cannot  sue  by  its  style;  but  must  use  the  individual  names  of  the  part- 
ners. 

Certiorari  to  Justice  Wiley. 

Record.  William  Rowan  &  Co.  vs.  Joseph  Roberts,  Esq.  Sum- 
mons issued  15th  of  June,  1836,  returnable  June  21st,  1836.  Cause 
of  action.  For  bill  of  store  goods,  (stating  items,)  $13  60.  Sum- 
mons returned  "  served  personally,"  and  service  proved.  June  21st, 
1836,  the  defendant  not  appearing,  and  the  constable  being  solemnly 
sworn  as  to  the  service  of  the  summons,  judgment  for  the  plaintifE 
for  the  sum  of  $13  60,  with  costs  of  suit,  &c. 

Exceptions.  1st,  Because  it  appears  that  the  cause  of  action  in 
this  and  the  following  case  between  the  same  parties,  was  a  book 
account  against  the  said  J.  Roberts,  amounting  to  $33  86,  for  which 
entire  sum  but  one  action  ought  to  have  been  brought;  whereas,  the 
justice  has  split  the  cause  of  action.  2d,  Because  the  suit  below  is 
erroneous  in  not  setting  forth  the  names  of  the  plaintiffs ;  the  action 
being  in  the  name  of  William  Rowan  &  Co.,  whereas  the  names  of 
the  individuals  composing  the  said  firm  ought  to  have  been  stated. 
3d,  To  the  service  of  the  summons  and  return.  4th,  Because  the 
justice  entered  judgment  by  default  without  having  first  heard  the 
proofs  and  allegations  of  the  plaintiff. 

The  Court  said  that  the  2d  and  4th  exceptions  were  both  fatal. 
The  principle  decided  in  Colesherry  vs.  Stoops  (1  Harr.  448,)  was, 
that  where  it  appeared  from  the  record  that  the  proof  and  allegations 
were  heard  by  the  justice,  it  would  be  suflScient  without  his  so  stating. 
Here  the  justice  sets  out  the  cause  of  action,  being  an  account,  and 
which  is  the  allegation  of  the  plaintiff ;  but  it  does  not  appear  that  it 
was  in  any  manner  proved,  even  by  the  production  and  proof  of  his 
books.  But  the  other  ground  is  also  fatal.  A  firm  cannot  sue  with- 
out setting  out  its  members,  and  it  is  a  good  objection  on  the  general 
issue,  and  need  not  be  pleaded  in  abatement. 

Judgment  reversed. 

Booth,  for  plaintiff  in  error. 

Wales,  for  defendants. 
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WILMINGTON  and  KENNET  TURNPIKE  COMPANY  vs.  WIL- 
LIAM BOYD. 

Inquisition  against  the  Wilmington  and  Kennet  Turnpike  Company  for  not 
keeping  the  road  in  order. 

Sufficient  if  it  finds  that  the  road  between  certain  points  is  out  of  order,  with- 
out stating  in  what  particulars. 

The  justice  may  appoint  the  inquisitors  in  this  proceeding. 

Certiorari  to  Justice  Macbeth. 

Record.  William  Boyd  vs.  Wilmington  and  Kennet  Turnpike 
Company.  Proceeding  under  sec.  14  of  the  charter  of  this  company 
(4  Del.  Laws,  362)  for  neglecting  to  keep  the  road  in  good  order 
and  repair. 

Complaint  made  in  writing  and  on  oath.  Summons  issued,  May 
3d,  for  freeholders,  "  Henry  Du  Pont,  John  Evans  Young,  and  Dr. 
Allen  McLane,  to  meet  at  the  first  toll-gate,  on  the  Kennet  Turnpike 
Road,  on  Thursday,  4th  of  May,  at  10  o'clock,  A.  M.,  to  examine 
said  road  from  the  said  gate  to  the  land  leading  to  Mrs.  Dunnins, 
and  from  the  blacksmith  shop  of  one  McCullough  to  the  run  beyond 
Waters'."  Notice  given  to  Jesse  Hollings worth,  the  keeper  of  the 
toll-gate  nearest  Wilmington  on  the  Kennet  turnpike.  Inquisition 
taken,  and  found  "  the  said  road  to  be  in  bad  order,  and  that  the  said 
road  has  been  in  bad  order  for  fifteen  days  preceding  our  present 
finding;  and  we  do  condemn  the  said  road  within  the  limits  afore- 
said." Copy  of  the  inquisition  served  on  Jesse  HoUingsworth  by 
John  Evans  Young,  on  Saturday,  May  6,  1837;  and  the  magistrate 
stated  on  the  record  that  he  was  not  informed  that  there  was  any 
other  toll  gatherer  on  said  road. 

Exceptions.  1st,  Because  the  inquisition  does  not  show  in  what 
respects  the  road  mentioned  in  said  proceeding  was  out  of  order. 
2d,  Because  it  does  not  appear  that  a  copy  of  the  said  inquisition 
was  sent  to  each  of  the  keepers  of  the  turnpike  gates  between  which 
the  defective  places  are.  3d,  Because  the  inquisition  found  the  road 
to  be  in  bad  order  without  specifying  in  what  particulars. 

Per  Curiam. —  The  fourteenth  section  of  this  company's  charter 
is  designed  for  the  benefit  of  the  public,  and  to  compel  the  company 
to  keep  their  road  in  good  order  and  repair.  This  inquisition  finds, 
in  the  words  of  the  law,  that  the  road  between  certain  points  is  bad. 
This  is  sufficient — all  that  is  required  by  law  or  by  justice. 

2d.  It  does  appear  that  a  copy  of  the  inquisition  was  served  on 
the  keeper  of  one  toll-gate.     We  know  not  how  many  there  are,  but 
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as  to  that  keeper  it  is  good.     If  there  be  others  not  notified,  they 
might  continue  to  take  toll  notwithstanding  the  inquisition. 

3d.  It  may  be  proper  to  remark  on  another  objection,  though  not 
taken  in  the  exceptions,  that  in  our  opinion  the  justice  is  by  law  the 
proper  person  to  select  the  freeholders  who  are  to  be  inquisitors.  It 
appears  by  the  record  that  three  judicious  freeholders  have  been 
summoned,  and  we  hold  that  to  be  sufficient.  By  analogy  to  all 
other  proceedings  by  a  justice  of  the  peace  and  freeholders,  the  jus- 
tice should  select  them,  and  there  is  nothing  in  this  law  to  prohibit 
him. 

Judgment  affirmed. 

J.  A.  Bayard,  for  plaintiff  in  error. 

Wales,  for  defendant. 


THOMAS  J.  CHAXDLER  vs.  WILLIAM  BARKER. 

Cause  continued  because  the  plaintiff  was  imprisoned  in  solitary  confinement, 
and  his  counsel  not  permitted  to  see  him. 

Motion  for  a  continuance.  The  plaintiff  had  been  convicted  of 
blasphemy  and  sentenced,  at  the  present  term,  to  twenty  days  soli- 
tary conrnicinent,  which  were  not  yet  out.  When  this  cause  was 
called  for  trial,  Macbeth,  of  counsel  for  plaintiff,  asked  to  be  permit- 
ted to  see  his  client,  which  the  court  refused;  and  he  then  moved 
for  a  continuance  on  this  ground,  which  the  court  granted,  though 
a  trial  was  pressed  by  the  defendant, 

Macbeth,  for  plaintiff. 

Booth  and  Wales,  for  defendant. 


HANNAH  BENJAMIN,  Executrix  of  WILLIAM  BENJAMIN,  de- 
ceased, vs.  ANDREW  BOYCE. 

Plaintiff  having  declared  in  the  name  of  H.  B.,  executrix  of  WilUam  B.  in- 
stead of  Wolf  B.,  was  permitted  to  amend  after  issue  joined. 

Narr.  in  assumpsit.    Application  to  amend  the  pleadings. 

The  plaintiff  sued  and  declared  in  the  above  name;  defendant  ap- 
peared and  pleaded  to  the  suit.  Issue  was  joined,  and  the  case  set 
down  for  trial. 
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Macbeth  now  moved  to  amend  the  narr.  by  substituting  Wolf 
Benjamin  for  William  Benjamin,  and  thus  make  the  suit  stand  Han- 
nah Benjamin,  executrix  of  Wolf  Benjamin  vs.  Andrew  Boyce. 

The  amendment  was  resisted.  It  was  said  by  Mr.  Bayard,  as 
amicus  curi<^,  that  chief  justice  Taney,  in  the  last  circuit  court  for 
the  Delaware  district,  had  decided  that  this  was  not  a  cause  of  non- 
suit, but  the  objection  could  only  be  taken  on  a  plea  in  abatement. 
The  case  he  referred  to  was  Sheivell  &  Shewell  vs.  McCabe.  See 
Saund.  PI.  &  Ev:  Abatement,  Misnomer;  2  Brod.  &  Bingh.  34;  6 
Serj.  &  Lowb.  9;  10  Mass.  Rep.  252;  1  Chitty  Plead.  440. 

The  Court. —  It  was  once  doubted  if  a  mistake  of  the  plaintiff's 
christian  or  surname  were  not  ground  of  nonsuit,  but  it  is  now 
settled  that  the  mistake  must  be  pleaded  in  abatement,  even  in  the, 
case  of  a  corporation. 

But  this  is  not  the  case  of  a  misnomer  of  plaintiff's  christian  or 
surname,  but  a  misdescription  of  the  character  in  which  she  sues,  1o 
wit,  as  administratrix  of  William,  instead  of  Wolf,  Benjamin.  Then 
does  the  principle  cover  this. 

The  defendant  has  given  special  bail.  What  would  be  the  effect 
of  the  amendment  as  to  the  bail?  Undoubtedly  a  discharge.  And 
on  what  principle?  That  the  parties  in  the  action  are  changed — 
that  it  is  now  another  suit.  And  if  so,  is  the  defendant  bound  to 
answer  on  his  present  appearance  to  this  new  suit?  We  will  think 
of  it. 

The  Court  afterwards  (chief  justice  hesitante)  permitted  the 
amendment,  and  the  cause  was  continued.  See  act  Jeofails,  8  Del. 
Laws,  44.  (a) 

Macbeth,  for  plaintiff. 

Hamilton,  for  defendant. 


JAMES  EEYNOLDS,  Jr.  vs.  THOMAS  NATJDAIN. 

The  law  of  the  road  requires  travellers  to  keep  on  the  right  side;  and,  where 
there  are  many  passengers,  to  drive  moderately. 

Trespass  for  negligently  driving  against  and  killing  plaintiff's 
horse. 

(a)  Collins  et  al.  vs.  Townsend.  Com.  Pleas,  Sussex,  April  Term, 
1797.  In  this  case  the  court,  on  motion  of  Miller  for  the  plaintiffs,  per- 
mitted the  writ  and  declaration  to  be  amended  by  striking  out  the  names 
of  two  of  the  plaintiffs,  on  payment  of  the  costs  of  the  term.  Chief  Jus- 
tice, J.  M.  Clayton's  MS.  notes,  p.  19. 
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In  this  case  the  court  laid  it  down  as  the  law  of  the  road,  that 
travellers  are  bound  to  take  the  right  hand  side  of  the  road;  and  if 
a  person  is  found  on  the  left,  or  wrong,  side  when  an  accident  oc- 
curs, he  is  liable  for  the  consequences  unless  its  cause  be  wholly 
attributable  to  the  other  party,  and  he  does  all  that  prudence  can  do 
to  avoid  damage.  And  in  travelling  every  man  is  bound  to  restrain 
his  speed  within  such  bounds  as  will  not  endanger  others,  considering 
the  place  and  circumstances.  See  Wilson  vs.  Rockland  Manufactur- 
ing Company,  ante  67, 

Verdict  for  plaintiff. 

Booth,  for  plaintiff. 

Rodney,  for  defendant.  ^ 


DAVID  CARLISLE  vs.  J.  W.  THOMAS,  Administrator  of  SAMUEL 
CARLISLE,  deceased. 


A  deputy  prothonotary  cannot  appoint  referees  under  the  act  of  assembly  to 
bind  lands. 

It  seems  that  such  a  deputy  cannot  do  any  act  that  is  not  strictly  ministerial. 

Wherever  the  legislature  has  by  statute  conferred  a  power  requiring  the  ex- 
ercise of  judgment  and  discretion  for  the  protection  of  important  interests, 
it  must  be  discharged  in  person  and  cannot  be  delegated. 


Amicable  action  entered  into  in  vacation  and  referred  by  agree- 
ment of  parties. 

On  motion  of  Mr.  Rogers,  of  counsel  for  the  heirs  at  law  of 
Samuel  Carlisle,  and  affidavit  filed,  rule  to  show  cause  why  the  re- 
port should  not  be  set  aside,  the  reference  stricken  out,  and  the  part}' 
let  into  a  trial  at  bar. 

The  affidavit  stated  that  the  amicable  action  in  this  case  was 
fraudulently  and  collusively  entered  into  between  the  plaintiff  and 
the  defendant,  who  is  an  administrator  and  without  assets;  on  a 
claim  by  David  Carlisle  against  the  estate  of  his  father,  Samuel 
Carlisle,  after  such  claim  had  been  prosecuted  and  failed  in  chan- 
cery ;  that  the  referees  nominated  under  the  rule  of  court  and  in  pur- 
suance of  the  said  colh;sive  agreement,  were  not  appointed  by  the 
prothonotary  agroeablo  to  law;  that  no  notice  of  the  reference  was 
given  to  the  heirs  at  law  of  Samuel  Carlisle ;  that  the  referees  went 
into  the  examination  and  hearing  of  the  cause  first  in  deponent's 
absence,  and  afterwards  by  adjournment,  contrary  to  his  protest  and 
plea  that  the  whole  matter  had  been  settled  by  the  suit  in  chancery; 
that  deponent  has  a  good  legal  defence  to  the  whole  claim,  &c.  &c. 
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It  was  admitted  that  the  appointment  of  the  freeholders  was  made 
by  a  deputy  of  the  prothonotary  in  his  absence;  and  the  court  di- 
rected the  attention  of  counsel  to  the  question  whether  a  deputy  pro- 
thonotary could  legally  appoint  the  referees  in  an  amicable  action 
against  an  executor  or  administrator  so  as  to  bind  the  real  estate  of 
the  deceased. 

The  act  of  assembly  (Digest,  225)  provides  that  "the  real  estate 
of  the  deceased  shall  not  be  liable  to  be  taken  in  execution  upon, 
and  shall  not  be  bound  by,  a  judgment  against  his  executor  or  ad- 
ministrator, unless  such  judgment  be  rendered  upon  a  verdict  or  an 
inquisition,  or  upon  the  report  of  the  referees,  on  a  rule  of  reference  en- 
tered into  in  the  following  manner,  that  is  to  say,  upon  application 
of  the  parties  to  the  clerk  or  prothonotary  in  vacation,  or  to  the 
court  in  term  time ; — or  if  the  defendant  being  summoned  fail  to  ap- 
pear, or  appearing  neglect  or  refuse  so  to  plead  as  to  put  the  cause 
at  issue  in  order  for  a  trial  by  jury,  upon  the  application  of  the  plain- 
tiff to  the  court, — there  shall  be  entered  a  rule  of  reference  of  all  mat- 
ters in  controversy  to  three  judicious  and  impartial  freeholders  of 
the  county,  to  he  appointed  by  the  cleric,  prothonotary  or  court,  to 
whom  the  application  is  made,  judgment  to  be  rendered  on  their 
report,  or  the  report  of  a  majority  of  them. 

Wm.  H.  Rogers,  in  support  of  the  motion: 

The  deputy  prothonotary  has  no  power  to  do  this  act.  He  can- 
not do  any  act  but  by  express  authorization  from  his  principal  having 
power  to  delegate  such  duty.  Our  laws  give  no  authority  to  the  pro- 
thonotary to  appoint  or  have  a  deputy,  except  for  strictly  ministerial 
purposes.  The  act  to  provide  for  the  better  regulation  of  the  public 
offices  (Digest,  452,)  requires  the  prothonotaries,  clerks,  &c.  &c.  to 
keep  their  offices  open  and  attend  for  the  transaction  of  business,  at 
all  times  (Sunday  excepted,)  '' Provided  nevertheless,  That  it  shall 
be  lawful  for  a  deputy  of  any  of  the  said  officers  to  attend  for  the 
performance  of  such  services  as  are  strictly  ministerial. 

The  only  other  act  of  assembly  which  speaks  of  the  deputy  of  the 
prothonotary,  is  a  supplement  passed  in  1835,  (8  Del.  Laics,  361,) 
to  the  act  directing  the  manner  of  suing  out  attachments.  The  orig- 
inal act,  passed  in  1770,  (Digest,  46,)  directs  that  no  attachment 
shall  issue  against  a  residenter,  until  oath  be  made  of  the  debt,  &c., 
which  oath  may  be  administered  by  "  the  officer  that  grants  the 
writ,  or  by  any  judge,"  &c.,  and  the  supplement  of  1835  authorizes 
the  oath  to  be  administered  by  the  deputy  of  such  officer.  This  act 
assumes,  that  before  its  passage  a  deputy  prothonotary  could  not  ad- 
minister an  oath.  There  is,  therefore,  no  authority  derived  from  our 
acts  of  assembly,  for  a  deputy  prothonotary  to  appoint  referees. 
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By  the  principles  of  the  common  law,  a  deputy  cannot  act  unless 
his  principal  is  expressly  authorized  to  delegate  the  power.  Neither 
a  judicial  nor  a  ministerial  officer  can  appoint  a  deputy,  without  ex- 
press grant  of  power  to  do  so.  Cro.  Car.  557;  3  Mod.  147,  150; 
1  Roll's  Abridg.  274;  1  Gov.  &  Hughes  Dig.,  487;  Reybold  vs.  Dodd, 
1  Harrington  301. 

J.  A.  Bayard,  contra : 

It  is  the  constant  practice  for  this  service  to  be  rendered  by  de- 
puty, and  in  construing  the  powers  of  its  officers,  the  court  will  re- 
gard long  practice.  Ministerial  power  may  be  delegated,  judicial 
cannot;  and  the  reason  is,  that  a  judicial  act  creates  no  responsibil- 
ity to  the  party,  and  a  ministerial  does.  Whether  the  power  be 
ministerial  or  not,  depends  on  the  person  who  is  to  exercise  it.  The 
administering  an  oath  by  a  judge  is  a  judicial  act;  by  a  clerk,  it  is 
strictly  ministerial.  The  power  may  be  accompanied  with  a  discre- 
tion, and  yet  be  ministerial;  as  in  the  case  of  sheriffs  taking  bail 
bonds;  revenue  officers  taking  bonds,  &c.  A  ministerial  officer 
might,  at  common  law,  appoint  a  deputy.  Cro.  Car.;  Salk.  65.  A 
sheriff  may  appoint  a  deputy;  and  a  prothonotary  is  a  ministerial 
officer,  and  as  such,  had  at  common  law,  the  power  to  appoint  a  de- 
puty. This  is  not  restricted  by  any  act  of  assembly.  The  act  re- 
ferred to,  embraces  judicial  officers,  the  register  among  others;  and 
the  proviso  refers  to  the  acts  of  such  officers,  as  distinguished  from 
acts  merely  ministerial.  It  prohibits  the  delegation  of  judicial  func- 
tions only ;  which  was  the  extent  of  the  decision  in  Reybold  vs.  Dodd. 

The  power  of  appointing  deputies  by  ministerial  officers  existed  at 
common  law,  is  inherent  in  the  office,  and  does  not  arise  from  the  act 
of  assembly;  that  act  gives  the  power  even  to  judicial  officers  to  ap- 
point deputies  for  ministerial  purposes. 

Rogers,  sen'r.,  in  reply,  denied  that  the  practice  had  been  general, 
to  perform  such  acts  by  deputy ;  but  if  it  were  so,  it  would  not  change 
the  law.  The  character  of  our  prothonotary  cannot  be  tested  by 
any  common  law  clerk.  He  has  powers  conferred  by  statute,  and 
the  same  act  restricts  the  exercise  of  them.  N"o  clerk  at  common 
law  could  appoint  freeholders  to  try  causes  and  render  judgments  to 
bind  lands.  And  shall  not  the  act  which  confers  this  power,  be  al- 
lowed to  limit  its  exercise  to  the  prothonotary  alone  ? 

It  is  argued  that  the  power  should  be  tested  by  the  common  law 
character  of  the  officer,  and  not  by  the  act  itself;  on  the  contrary, 
the  legislature  may  confer  a  judicial  power  on  an  executive  officer, 
and  make  him  as  to  this,  a  judge.  Such  is  the  power  under  consid- 
eration ;  another  i?  the  reference  of  a  case  to  a  prothonotarv,  to  as- 
certain the  amount  of  a  judgment.     Just  as  if  the  court  ordered  the 
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amount  of  a  judgment  to  be  ascertained  by  A.,  which  is  also  com- 
mon by  consent.  Would  it  be  competent  in  such  case  for  A.  to  de- 
putise B.  to  do  it  ? 

The  question  is  not  new.  In  the  case  of  Richards  vs.  Dusar,  in 
the  Court  of  Appeals,  June  term,  1816,  it  was  much  considered.  That 
was  an  attachment;  and  the  Judgment  was  reversed,  on  the  ground 
that  the  oath  was  administered  by  a  deputy  of  the  clerk:  and  this 
because  the  power  of  administering  oaths  is  by  law  conferred  on  the 
clerk,  and  is  personal  to  him.  The  power  of  appointing  referees  is 
of  the  same  character.  It  is  conferred  by  law  on  the  court  in  ses- 
sion, and  on  the  prothonotary  in  vacation;  the  discretion  is  a  deli- 
cate one;  the  power  of  the  referees  important;  their  report  becomes 
a  judgment,  binding  on  lands.  The  character  of  the  power  is  the 
same,  whether  exercised  by  the  court  or  the  clerk,  a  judicial  power 
and  one  which  may  not  be  delegated. 

Per  Curiam: 

J.  M.  Clayton,  Chief  Justice. — We  cannot  entertain  a  doubt  on 
the  question;  and  we  directed  the  attention  of  counsel  to  it  in  the 
first  place,  because  we  thought  the  objection  fatal.  We  desired,  how- 
ever, to  hear  it  argued,  and  it  has  been  ably  discussed.  It  is  clear 
against  the  power  of  the  deputy  prothonotary  to  appoint  the  referees. 
It  is  so  by  the  terms  of  the  act  of  assembly ;  by  the  uniform  practice 
and  understanding,  at  least  in  the  other  counties,  with  the  practice  in 
which  we  are  more  familiar;  by  the  decision  of  the  same  principle  in 
the  Court  of  Appeals,  in  the  case  referred  to  of  Richards  vs.  Dusar; 
and,  according  to  a  very  strong  impression  on  my  mind,  by  a  decision 
of  the  very  question,  by  the  Supreme  Court  in  Kent. 

But  the  principle  of  the  case  of  Richards  vs.  Dusar,  covers  the 
case,  if  indeed  the  act  there  was  so  strong  an  example  of  personal 
trust  as  the  present.  In  each  case  the  power  is  devolved  by  the  law 
on  the  prothonotary;  and  the  appointment  of  referees  to  try  causes, 
and  whose  report  is  to  bind  the  real  estate  of  deceased  persons,  and 
conclude  the  heir,  is  a  more  important'  trust,  and  more  necessary  to 
be  restricted  to  the  officer  himself  than  the  administering  an  oath. 

We  think  we  may  safely  lay  down  this  principle;  that  wherever 
the  legislature  has  by  statute,  conferred  upon  a  ministerial  officer, 
such  as  the  prothonotary,  a  power  requiring  the  exercise  of  judgment 
and  sound  discretion,  for  the  protection  of  interests  which  are  mani- 
festly, from  the  face  of  the  statute,  the  subjects  of  legislative  solici- 
tude ;  he  cannot  delegate  the  trust  to  another,  but  must  faithfully  dis- 
charge it  himself.  If  he  delegate  the  power  to  another  to  be  exer- 
cised in  his  absence,  the  interests  intended  to  be  protected  by  the  act 
cannot  be  affected  by  such  an  exercise  of  power. 
vol.  II.  41 
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We  must  look  to  the  character  of  the  act,  and  the  words  of  the 
law  conferring  the  power  to  do  it,  to  see  if  it  be  such  an  act  as  can 
be  done  by  deputy.  And  we  cannot  now  think  of  any  case  but  where 
the  duty  is  strictly  ministerial.  The  sheriff  has  may  duties  which 
we  should  consider  as  not  ministerial;  but,  without  going  out  of  the 
case  to  decide  as  to  any  other  officer,  we  think  it  is  not  competent 
for  a  deputy  prothonotary  to  appoint  referees  under  the  act  of  assem- 
bly referred  to. 

Eule  absolute. 

J.  A.  Bayard,  for  plaintiff. 

Rogers  and  Wm.  II.  Rogers,  for  defendant. 


JOSEPH  EDWARDS   vs.   JAMES   DELAPLAINE,  garnishee   of 
BENA^ET  TEMPLE. 

In  a  suit  between  the  creditor  ana  garmshtt;  ot  A.  he  may  prove  his  book  of 

accounts  though  no  party  to  the  suit. 
A  note  not  due  at  the  time  of  attachment  laid  cannot  be  set  off  though  due 

before  plea  pleaded. 

Plea  of  nulla  bona.  Attachment  laid  5th  March,  1836.  Plea 
pleaded  30th  May,  1836. 

To  establish  the  indebtedness  of  the  garnishee  to  Temple,  the  book 
of  original  entries  was  produced  and  Temple  called  to  prove  it. 

Bayard,  for  defendant,  objected;  and  raised  the  question  whether, 
in  an  action  against  a  garnishee,  the  defendant  in  the  original  judg- 
ment can  prove  his  books  in  the  same  manner  as  if  he  were  a  party. 

The  act  of  assembly  (Digest  89)  introduces  a  new  rule  of  evi- 
dence. It  goes  beyond  the  common  law;  but  it  does  not  come  up 
to  this  case.  It  furnishes  a  rule  of  evidence  only  for  the  party  to 
the  suit.  It  declares  that,  as  to  articles  properly  changeable  in  an 
account,  "the  oath  or  affirmation  of  the  plaintiff,  together  with  a 
book  regularly  and  fairly  kept,  shall  be  allowed  in  all  cases  to  be 
given  in  evidence,  in  order  to  charge  the  defendant."  The  act, 
therefore,  does  not  extend  to  a  case  where  the  person  offered  to 
prove  books  is  not  a  party.  .\nd  there  is  reason  why  it  should  not. 
If  Temple  was  a  party  here  and  proved  this  book  of  account,  we 
might  read  his  letters  in  evidence  to  contradict  him  ;  but  not  being 
a  party  he  may  here  prove  his  books  witliout  making  such  letters 
evidence. 
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Per  Curiam.-^lt  is  true  that  if  Temple  were  a  party  his  letters 
would  be  evidence;  not  because  he  is  allowed  to  prove  his  books, 
but  because  he  is  a  party.  If  his  letters  contradict  any  thing  he 
proves  about  the  books,  they  would  now  be  evidence. 

There  cannot  be  any  doubt  as  to  the  reason  and  spirit  of  the  act  of 
assembly.  It  speaks,  it  is  true,  of  parties,  plaintiff  and  defendant, 
but  this  man  is  interested  in  this  proceeding  precisely  as  a  party. 
His  rights  are  concluded  by  it;  and  after  a  judgment  here  for  or 
against  his  garnishee,  his  book  account  could  no  longer  avail  him. 
He  has  a  right  to  the  benefit  of  this  book  in  the  collection  of  any 
debt  appearing  upon  it;  and  the  effect  of  shutting  it  out  in  an  action 
between  his  creditors  and  debtors,  would  be  to  deprive  him  of  the 
power  of  collecting  his  debts  in  all  cases  where  they  are  attached. 
And  it  would  not  only  deprive  him  of  the  power  but  his  creditors 
also;  for  most  of  the  entries  in  a  book  account  would  not  be  sus- 
ceptible of  proof  otherwise  than  by  the  book  entry.  Shall  then  an 
act  of  assembly  passed  for  the  very  purpose  of  extending  the  rule  of 
evidence  and  facilitating  the  collection  of  book  debts,  be  construed 
so  literally  as,  in  certain  cases,  to  make  the  collection  impossible; 
or  shall  we,  regarding  its  spirit,  apply  it  to  all  cases  falling  clearly 
within  its  object  and  intent?  We  think  the  true  interpretation  of 
the  law  and  the  purposes  of  justice  require  that  this  evidence  should 
be  admitted. 

Temple  sworn  on  the  voire  dire. 

The  defendant  gave  in  evidence  a  note  of  hand  from  Temple  to 
him  for  $200,  dated  October  26th,  1835,  and  payable  on  the  25th  of 
March,  1836. 

The  Court  admitted  the  note  in  evidence,  but  charged  the  jury 
that  it  was  not  a  proper  set-off.  The  issue  is,  whether  the  defendant 
at  the  time  of  the  attachment  laid  or  since,  had  in  his  hands  any 
goods,  chattels,  rights,  credits,  monies  or  effects  of  B.  Temple.  The 
time  of  the  attachment  was  the  5th  of  March,  and  this  note  did  not 
fall  due  until  the  25th.  It  cannot  therefore  be  set-off.  Serj.  on  At- 
tachment, 103,  per  Washington,  justice. 

Verdict  for  plaintiff. 

Gilpin,  for  plaintiff. 

J.  A.  Bayard  and  Hamilton  for  defendant. 
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Lessee  of  LUKE  TOWXSEXD  and  MAKY  DEVOU  vs.  THOMAS 

REES. 

Jf  the  Orphans'  Court  assign  lands  without  securing  the  share  of  any  of  the 
heirs,  the  interest  of  such  heir  in  the  land  is  not  divested. 

Ejectment. 

James  Glenn  died  seised  of  the  land  in  question,  in  Xovember  1796, 
leaving  to  survive  him  a  wife  and  four  children,  to  wit:  Mary,  Wil- 
liam, John  and  Sarah,  to  whom  the  lands  descended.  Mary  Glenn 
married  Jesse  Devon  and  had  issue  two  children,  to  wit :  Louisa,  who 
married  Luke  Townsend;  and  Mary;  the  lessors  of  the  plaintiff. 
Mary  Glenn,  the  wife  of  Jesse  Devou,  died  in  1805.  Jesse  Devon 
petitioned  the  Orphans'  Court,  at  March  term  1808  for  the  division, 
or  valuation,  of  James  Glenn's  lands;  being  himself  then  entitled  to 
one- fourth  as  the  assignee  of  William  Glenn,  and  to  a  life  estate  in 
one  other  fourth,  in  right  of  his  wife,  Mary  Glenn,  as  tenant  by  the 
curtesy.  The  whole  land  was  valued  at  $1,690 ;  and  was  assigned 
by  the  Orphans'  Court  to  Jesse  Devou,  on  his  entering  into  a  recog- 
nizance conditioned  for  the  payment  of  $845,  to  wit:  $432  50  to 
John  Glenn  and  $422  50  to  Sarah  Glenn;  without  taking  any  notice 
of  the  share  which  he  held  as  tenant  by  the  curtesy,  and  which,  af- 
ter his  death,  belonged  to  his  children,  the  lessors  of  the  plaintiff. 
The  defendant  held  under  a  deed  from  Jesse  Devou. 

The  question  was,  whether  by  such  an  assignment  the  interest  of 
Louisa  and  Mary  Devou  was  divested;  no  recognizance  having  been 
taken  for  the  payment  to  them  of  their  share  of  the  valuation  money. 

Rodney  and  Wales,  for  defendant,  contended  that  it  was.  That  the 
action  of  the  Orphans'  Court  in  assigning  this  land  was  conclusive  as 
to  the  title,  which  it  fully  conveyed  to  Jesse  Devou,  under  whom  de- 
fendant claimed,  '^hat  the  proceedings  in  the  Orphans'  Court,  for 
valuation  and  assignment  being  in  rem,  and  by  a  court  of  competent 
jurisdiction,  were  not  inquirable  into  collaterally  in  any  other  court. 
(1  Del.  Laws,  501 ;  1  Ilarr.  Rep.  485,  Martin's  lessee  vs.  Roach.) 

Bayard,  in  reply,  was  stopped  by  the  court. 

Per  Curiam. — We  do  not  think  it  a  debateable  question.  Jesse 
Devou  being  entitled  to  one-fourth  of  Glenn's  estate  as  assignee  of 
the  eldest  son,  and  being  tenant  by  the  curtesy  of  another  fourth,  in 
right  of  his  wife,  who  was  dead  leaving  two  children,  obtained  a  va- 
luation of  the  land :  and  the  Orphans'  Court  assigned  it  to  him  on  se- 
curing one-half  the  valuation  money.  There  was  no  law  by  which 
the  court  could  compel  him  to  secure  the  share  due  to  bis  children, 
after  bis  fleatli.     Tlieu  what  was  the  effect  of  the  assijjnment  as  to 
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their  right.  The  act  of  assembly  (1  Del.  Laws,  391,)  directs  the  as- 
signment to  be  made  to  the  eldest  son,  &c.,  he  paying  to  the  other 
children  of  the  deceased  their  equal  shares,  or  giving  good  scurity 
to  pay  the  same ;  "  and  the  person  or  persons,  whether  minor  or 
others,  to  whom  or  for  whose  use,  payment  or  satisfaction,  shall  be 
made  as  aforesaid  for  his,  her  or  their  respective  part  or  shares  of 
the  deceased's  lands,  tenements  and  hereditaments  shall  be  forever 
debarred  of  his,  her  or  their  right,  title  and  demand,  of  in  and  to  such 
share  or  parts,  by  virtue  of  this  act,  and  the  same  shall  be  held  and 
enjoyed  by  the  said  purchaser,  as  freely  and  fully  as  the  intestate  held 
the  same."  The  act  bars  from  claiming  the  land  all  heirs,  minors 
as  well  as  others,  who  have  been  paid  or  satisfied  for  their  shares; 
then  how  can  it  be  contended  here  that  the  representatives  of  Mary 
Glenn,  who  have  not  had  their  share  paid  or  secured  for  them,  are 
barred  from  resorting  to  the  land  of  their  grandfather.  We  do  not 
question  the  propriety  of  the  decision  of  the  Orphans'  Court;  but 
deny  the  effect  which  is  claimed  for  it.  Neither  the  Orphans'  Court, 
nor  any  other  court,  could  transfer  the  title  or  interest  of  these  mi- 
nors out  of  the  land  without  securing  a  compensation;  and  if  it  had 
done  so  we  should  not  respect  the  decision:  not  because  we  think 
the  correctness  of  their  proceeding  can  be  inquired  into  collaterally 
here,  but  because  it  would  be  a  clear  case  of  want  of  jurisdiction. 
(See  Lessee  of  Lowher  vs.  Beauchamp,  ante  139.) 

Judgment  for  plaintiff. 

J.  A.  Bayard,  for  plaintiff. 

Rodney  and  Wales,  for  defendant. 


SAMUEL  JOHXSON  vs.  ALEXANDER  PORTER. 


Verdict  set  aside  on  the  motion  of  plaintiff,  because  the  defendant  conversed 
vith  the  jurors  after  they  were  sworn;  the  conversation  being  unexplained, 
and  the  verdict  being  against  the  evidence. 


Trespass  ;  assault  and  battery.  Trial  and  verdict  for  plaintiff, 
six  cents  damages. 

Motion  for  a  new  trial  on  the  ground,  1st,  That  the  verdict  was 
against  the  law  and  evidence.  2d,  For  misconduct  of  the  defendant 
towards  the  jury,  he  having  conversed  with  several  of  them  after 
they  were  empannelled  and  sworn.  The  latter  ground  was  supported 
by  affidavit  and  sustained  by  the  proof;  and  the  court  laid  a  rule  to 
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show  cause  wh}'  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted. 

Bayard  for  defendant  now  showed  cause.  1st,  The  question  of 
damages  was  exclusively  for  the  jury,  and  the  court  will  never  on 
that  ground  alone  disturb  the  verdict.  2d,  The  Jury  separated  several 
times  during  the  trial  by  permission  of  the  court,  and  it  may  be  that 
the  defendant  was  in  casual  conversation  with  some  of  the  jurors. 
But  we  object  to  being  called  on,  merely  from  that  circumstance,  to 
set  up  either  the  character  of  the  jury  or  the  innocence  of  the  de- 
fendant, until  some  ground  is  laid  for  impeaching  it.  It  was  not 
culpable,  though  it  may  have  been  imprudent,  to  talk  with  a  juror, 
unless  the  conversation  had  reference  to  the  trial,  or  tended  in  some 
manner  to  influence  the  result. 

Per  Curiam: 

J.  M.  Clayton,  Chief  Justice. — This  was  a  case  of  an  aggravated 
assault  and  battery.  The  damages  are  laid  at  $5000 ;  and  a  case 
of  beating  a  man  over  the  head  with  an  iron  poker  and  in  his  own 
house  was  proved.     The  verdict  was  six  cents  damages. 

We  shall  not  now  decide  that  this  court  will,  in  any  case,  set 
aside  a  verdict  for  mere  inadequacy  of  damages ;  and  we  do  not  de- 
cide the  reverse.  But  in  any  case  where  the  verdict  is  strongly 
against  the  evidence,  and  this  is  accompanied  by  proof  that  the  party 
in  whose  favor  the  jury  has  erred  has  been  seen  in  conversation  with 
them  after  they  were  sworn,  and  he  does  not  promptly  account  for 
the  conversation,  we  will  set  aside  the  verdict.  We  throw  the  bur- 
den of  exculpation  on  him.  He  has  no  business  with  the  jury,  ex- 
cept in  court.  He  ought  to  keep  away  from  them,  and  if  he  will 
place  himself  in  suspicious  circumstances  he  must  be  prepared  to 
clear  himself  from  the  suspicion,  or  take  the  consequences.  We  will 
do  what  we  can  to  keep  the  streams  of  justice  uncontaminated ;  and 
we  think  that  this  is  one  of  the  most  dangerous,  as  we  fear  it  is  one 
of  the  most  frequent,  obstacles  to  justice. 

Eule  absolute. 

^Vnlcs,  7?.  //.  Bayard,  and  Gray,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 
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THOMAS  BONSAL  vs.  ENOCH  E.  CAMP. 
The  Same  vs.  JOHN  N.  HARKEE,  bail  of  E.  E.  CAMP. 

Action  against  appearance  bail   struck  off  and  he  let  in  to  defend   the  suit 
against  his  principal,'  on  payment  of  costs,  and  entering  special  bail. 

The  first  suit  stood  on  a  return  of  "  cepi  corpus  and  bail  bond." 
The  second  was  an  action  of  debt  on  the  bail  bond. 

The  action  against  Camp  was  an  action  on  the  case  in  which 
Harker  became  his  "  appearance  bail/'  or  bail  to  the  sheriff.  At  the 
return  term  the  defendant  failed  to  appear  and  put  in  special  bail, 
whereupon  the  plaintiff  took  an  assignment  of  the  bail  bond,  and 
commenced  this  action. 

Mr.  Wales  now  moved,  as  counsel  for  the  bail,  to  strike  off  the  suit 
against  him  on  payment  of  costs,  and  on  entering  special  bail  to  the 
original  action. 

Gilpin  objected.  This  is  the  second  term,  and  I  am  entitled  to 
judgment  against  the  principal.  If  the  defendant  or  his  appearance 
bail  had  entered  special  bail  at  the  return  term  according  to  the  ob- 
ligation of  their  bond,  we  could  now  have  judgment. 

The  Court  said  they  would  place  the  parties  in  such  condition  as 
if  the  bail  had  done  his  duty  by  entering  special  bail  at  the  last  term. 

We  will  let  him  in  to  defend  the  original  action,  as  to  the  amount 
due,  on  his  paying  costs  in  the  action  against  him,  entering  an  ap- 
pearance and  special  bail  in  the  original  action,  and  confessing  judg- 
ment therein,  amount  to  be  ascertained  by  the  prothonotary. 

Note. — The  dispute  was  merely  as  to  the  amount  due.  (See 
Guthrie  vs.  Morrison,  1  Harr.  36S.) 

WaJ.es,  for  the  bail. 

Gilpin,  for  plaintiff. 


GEORGE  READ,  Administrator  of  GEORGE  READ,  Jr.,  deceased, 

vs.  JOHN  RANDEL,  Jr. 

JAMES  ROGERS,  Esq.  vs.  The  Same. 

An  affidavit  to  hold  to  bail  must  swear  to  the  indebtedness  with  reasonable 
certainty. 

An  affidavit  that  the  defendant  is  indebted  as  the  deponent  verily  believes  in 
a  certain  sniu.  for  professional  services  rendered  "  under  an  agreement  in 
writing.''  thougli  made  by  an  administrator,  is  not  siifficient. 

Capias  case. 

Rule  to  show  ca\ise  "  wliy  the  defendant  should  not  be  discharged 
on  common  bail." 
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Read's  administrator  filed  an  affidavit,  "  that  John  Randel,  Jr.,  is 
justly  and  truly  indebted  to  this  deponent  as  administrator  as  afore- 
said, as  this  deponent  verily  believes,  in  the  sum  of  twenty- two 
thousand  six  hundred  and  eighty-eight  dollars  and  fifty-nine  cents, 
for  professional  services  rendered  and  done  by  the  said  George  Read, 
Jr.,  in  his  life  time,  for  the  said  John  Randel,  Jr.,  and  at  his  request, 
under  an  agreement  in  writing  between  the  said  George  Read,  Jr.. 
and  the  said  John  Randel,  Jr." 

This  affidavit  was  excepted  to  for  insufficiency.  Petersdorf  on 
Bail,  79,  82.  Affidavit  must  be  positive  as  to  the  debt,  and  explicit 
as  to  the  cause  of  action.  lb.  88.  An  affidavit  on  a  special  agree- 
ment must  state  its  nature  and  consideration.  10  East,  358 ;  3  Chit- 
tij's  General  Practice,  333,  4,  5. 

Gray  and  Bayard,  contra,  insisted  that  the  affidavit  was  sufficient 
under  our  practice.  It  states  the  indebtedness  positively,  as  much  so 
as  an  administrator  could  state  it.  As  to  the  character  of  the  pro- 
fessional services,  Mr.  Read  was  an  officer  of  this  court,  and  it  will 
take  notice  of  the  kind  of  services  referred'  to.  The  English  de- 
cisions are  under  rules  of  court,  which  we  have-not  adopted.  Their 
general  rule  on  this  subject  is  at  late  ,as. ^  tf'm.^. .  (3  Chit.  Genl.  Pr. 
333.)  Our  practice  has  not  conformed  to  the  ktrictness  of  these  rules, 
for  in  Randel  vs.  Wright,  objection  was  made  to  the  ?iffidavit  that  it 
\»as  not  entitled  in  the  cause,  and  the  court,  over-rukd  the  objection, 
though  it  would  be  fatal  ninder  ' the ,  English .  practice.'  1  Tidd.  Pr. 
204;  4  Burr.  Rep.  19dZy^,:,Chitty's  Pr.  333,,       .    '  '  ';'  :. 

Per  Curiam. — The  party  is  not  bQu,nd  to  state  lany^irig  which, "as 
an  administrator,  he  is^not  supposed  to  know.  He  can  only  state 
the  indebtedness,  as  he  l^elieves;  but  if  he  swears  to  an  indebtedness 
"  under  an  agreement  jp  -Writing,"  he  can  surely  state  the  substance 
of  the  agreement  and  the  consideration. 

The  affidavit  must  be  reasonably  certain,  considering  the  case, 
and  the  party  who  makes  it;  but  it  is  not  every  loose  statement  of 
indebtedness  that  will  justify  the  holding  a  man  to  bail,  and  possibly, 
the  depriving  him  of  his  liberty. 

It  is  difficult  to  state  a  principle  applicable  to  all  cases;  and  Lord 
Mansfield  well  said,  in  Barclay  et  al.  vs.  Hunt,  (4  Burr.  1996,)  that 
"  the  court  ought  never  to  lay  down  a  rule  to  be  construed  so  rigidly 
as  that  it  may  put  difficulties  upon  the  suitors."  But  the  affidavit 
ought  in  itself  to  show  a  sufficient  cause  of  action ;  and  with  such 
certainty  as  it  appears  from  the  circumstances  of  the  case,  and  the 
character  of  the  party,  he  was  enabled  to  state  it.  And  though,  as 
was  remarked  by  the  plaintiff's  counsel,  we  would  not  in  our  prac- 
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tice  be  captious  about  matters  of  form,  \ye'must  look  to  the  sub- 
stance, and  see  that  the  party,  who  seeks  to  hold  another  to  bail, 
shall  show  his  right  to  do  it.  His  own  affidavit  is  received  for  this 
purpose,  {Digest,  61,)  and  it  is  but  reasonable  that  he  should  be  held 
to  such  degree  of  precision  and  certainty  in  making  the  statement 
as  the  case  itself  shows  to  be  in 'his  power.'  Indeed,  it  has  been  said 
that  "  the  leaning  should  always  be  to  great  strictness  of  construc- 
tion where  one  party  is  to  be  deprived  of  his  liberty  by  the  ex  parte 
act  of  another."  • 

Rule  absolute. 

Gray  and  J.  A.  Bayard,  fox  plaintiff. 

Fram  e,  for  defendant. 

No  exception  was  taken  to  the  affidavit  in  the  other  case,  which 
was  as  follows : 

In  the  Superior  Court,  November  Term,  1837. 

James  Rogers,  Esq.   vs.  John  Randel,  Jr. 

Capias  case.  Bail  in'- $30,000.  Sheriff  returns  cepi  corpus,  after- 
wards bail  bond. 

Personally  appeared  before  me,  James  C.  Mansfield,  prothonotary 
of  the  Superior  Court  of  the  State  of  Delaware,  in  and  for  the  county 
of  Xew  Castle,  the  above  named  James  Rogers,  of  the  town  of  New 
Castle,  in  the  county  and  state  aforesaid,  who,  being  duly  sworn, 
doth  depose  and  say,  that  the  aforesaid  John  Randel,  Jr.,  is  justly 
and  truly  indebted  to  this  deponent  in  twenty-three  thousand  seven 
hundred  and  ninety-eight  dollars  for  work  and  labor,  care,  diligence, 
and  attendance,  done,  performed  and  bestowed  by  this  deponent,  a- 
the  attorney  and  counsel  of  and  for  the  said  John  Randel,  Jr.,  and 
on  his  retainer,  in  and  about  the  prosecuting  and  defending  of  divers 
causes,  suits  and  businesses  for  the  said  John  Randel,  Jr.;  and  in  the 
further  sum  of  four  hundred  and  ninety-five  dollars  for  money  re- 
ceived by  the  said  John  Randel,  Jr.,  for  the  use  of  this  deponent. 

James  Rogers. 

Sworn  at  New  Castle,  this  29th  November,  1837,  before 

James  C.  Maxsfield.  Pro'y. 
VOL.  II.  42 
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CORNELIUS  COULTER,  appell't.  vs.  NANCY  HOLLAND, 

respond't. 

Dower  is  a  right  under  our  acts  of  assembly  and  not  at  common  law. 

Dower  may  be  assigned  in  one  tract  for  the  whole. 

In  general,  this  is  the  mode  of  assignment  in  cases  of  intestacy  and  against  the 

heir. 
In  general,  dower  is  to  be  assigned  in  the  separate  parcels,  as  against  devisees 

or  purchaser?  from  the  husband. 
An  assignment  against  a  devisee  wholly  in  the  tract  devised  sustained  against 

a  purchaser  with  notice,  the  devisee  not  objecting. 

Appeal  from  the  Orphans'  Court,  Sussex. 

John  Holland  being  seised  in  fee  of  a  tract  of  land  containing  206 
acres,  and  also,  as  tenant  in  common  with  another,  of  another  tract 
containing  125  acres,  by  his  last  will  and  testament  in  writing,  dated 
July  13,  1837,  and  proved  on  the  29th  of  August,  of  the  same  year, 
devised  the  tract  which  he  held  in  severalty,  to  his  two  sons  Albert 
and  David  Holland,  with  liberty  to  Albert  to  sell  the  same  and  divide 
the  proceeds  with  his  brother;  and  he  devised  his  interest  in  the  other 
tract,  being  the  undivided  moiety  aforesaid,  to  his  four  daughters. 
On  the  application  of  Nancy  Holland,  widow  of  the  said  John  Hol- 
land, for  an  assinment  of  dower  in  the  lands  of  which  her  husband 
died  seized  as  aforesaid,  the  Orphans'  Court,  at  the  September  term, 
1837,  made  an  order  for  the  assignment  of  dower,  and  the  commis- 
sioners made  return  to  the  March  term,  1838,  that  they  had  assigned 
the  widow's  dower,  viz :  79  acres,  entirely  in  the  tract  devised  as  afore- 
said, to  the  two  sons  Albert  and  David. 

On  the  14th  March,  1838,  Cornelius  Coulter  filed  an  ajffidavit,  stat- 
ing that  he  was  a  purchaser  of  the  farm  so  devised  to  the  two  sons, 
and  obtained  a  rule  to  show  cause  why  the  assignment  of  dower 
should  not  l)e  set  aside.     Upon  the  hearinsr,  the  court  discharged  the 
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rule  and  confirmed  the  return  and  assignment  of  dower.  Where- 
upon an  appeal  was  prayed  and  granted. 

The  bill  of  exceptions  set  out  the  devise  to  the  two  sons  of  Hol- 
land, with  liberty  for  Albert  Holland  to  sell;  and  a  sale  by  him  at 
public  vendue  to  Cornelius  Coulter,  on  the  27th  January,  1838,  and 
conveyance  by  deed  dated  8th  February,  1838;  that  no  objection  to 
the  return  and  assignment  of  dower  was  made  by  any  of  the  devi- 
sees; that  it  appeared  to  the  court,  that  Coulter  purchased  the  tract 
of  land  in  which  the  dower  had  been  laid  off,  after  the  dower  had 
been  laid  off  by  metes  and  bounds,  and  with  full  knowledge  thereof, 
from  having  the  plot  or  survey  of  said  tract  of  land,  with  the  assign- 
ment of  dower  thereon,  as  laid  off  and  assigned  by  the  freeholders  in 
his  possession  prior  to  the  day  of  sale;  and  that  the  vendor,  prior  to 
the  day  of  sale  exhibited  the  said  plot,  and  on  the  day  of  sale  sold 
the  said  tract  of  land  subject  to  the  widow's  dower. 

On  these  grounds,  the  court  decided  that  Coulter  could  not  object 
to  the  assignment  of  dower. 

Cullen,  for  appellant: 

1.  It  is  not  competent  for  the  freeholders  to  assign  dower  in  one 
tract,  where  there  are  several.  In  England,  if  the  ancestor  die  seised 
of  three  manors,  dower  shall  be  assigned  in  each.  1  Cruise,  135. 
There  is  a  difference  in  this  respect  between  an  assignment  by  the 
sheriff  and  by  the  heir.  ParTce  on  Doiver,  120;  Law  Library,  262. 
Dower  in  England  is  always  assigned  by  the  sheriff,  when  it  is  an 
adverse  proceeding. 

2.  The  freeholders  have  assigned  dower  in  an  undivided  moiety, 
of  a  tract  of  land.  Dower  cannot  be  assigned  in  an  undivided  moiety. 
1  Cruise,  192 ;  2  ih.  363.  In  a  tenancy  in  common,  dower  must  be 
assigned  in  common. 

The  dower  is  actually  assigned  in  another  tract;  but  the  freehold- 
ers acted  on  the  principle  that  she  was  entitled  to  a  third  of  the  un- 
divided moiety,  and  gave  her  an  equivalent  in  the  other  tract. 

3.  The  assignment  was  in  violation  of  the  order  which  was  to  go 
upon  all  the  lands  and  assign  dower.  They  were  bound  to  assign  in 
each  tract.  The  first  opportunity  the  devisees  or  others  had  to  ob- 
ject to  this,  was  on  the  return  of  dower ;  when  Coulter  did  object. 

4.  In  all  cases  of  dower  there  is  an  implied  warranty,  that  if  the 
widow  be  evicted  she  shall  have  other  lands.  Mrs.  Holland  could 
only  claim  recompense  out  of  the  lands  in  which  she  was  endowed, 
and  this  makes  Coulter  the  guarantor  of  all  her  dower. 

5.  If  dower  be  laid  out  in  the  lands  of  one  devisee  exclusively,  he 
is  without  remedy ;  for  he  could  not  compel  contribution.     As  to  the 
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devisees  of  several  tracts,  there  is  no  privity,  as  it  may  be  in  respect 
to  devisees  of  the  same  tract.  Then  how  is  it  as  to  purchasers  ?  Sup- 
pose an  alienation  by  husband  in  his  lifetime,  to  several  persons;  tlie 
uniform  practice  is  to  go  for  dower  in  each  tract,  and  against  each 
purchaser. 

6.  Had  Coulter  the  right  to  object  to  the  return?  The  Orphans' 
Court  decided  on  the  ground  that  he  was  a  purchaser  with  notice. 
But  he  bought  all  the  interest  of  the  devisees ;  and  they  had  the  right 
to  object -to  dower.  There  had  been  no  assignmnt  of  dower  con- 
firmed. He  had  notice,  no  doubt,  that  the  widow  was  lawfully  enti- 
tled to  dower  in  all  her  husband's  lands ;  but  it  did  not  follow  that  he 
should  be  bound  by  an  illegal  assignment.  If  Albert  TTolland  had  the 
right  to  object  to  this  assignment  of  dower,  so  has  Coulter.  He  is  a 
party  interested ;  and  interested  to  the  extent  of  his  vendor. 

Wootten,  contra: 

1.  The  objection  relied  on  in  the  Orphans'  Court  was,  that  free- 
holders assigned  dower  in  one  tract  instead  of  a  third  of  each.  I 
cannot  recognize  the  authorities  cited  as  binding  here,  because  our 
act  of  assembly  governs  the  case.  It  gives  a  third  of  all  a  man's 
land  to  his  widow  as  dower,  and  this  cannot  be  affected  by  his  will, 
unless  the  widow  chooses  to  take  under  the  will.  If  she  lake  her 
dower  under  the  law,  the  freeholders  have  nothing  to  do  with  the 
will ;  must  assign  as  in  case  of  intestacy.  The  widow  is  in  no  re- 
spect bound  by  the  will,  and  it  would  be  ruinous  to  her  to  bind  her. 
And  if  dower  must  be  assigned  in  each  tract  because  there  is  a  will, 
it  must  be  equally  so  where  there  is  no  will.  The  principle  would  be 
destructive  to  the  widow,  and  equally  so  to  the  heir.  Give  her  a 
third  in  each  house,  or  lot,  or  farm,  and  in  many  cases  it  would  be 
useless  to  her,  and  make  the  two-thirds  useless  to  the  heir.  The  uni- 
versal practice  in  case  of  intestacy,  is  to  assign  the  whole  dower  in 
any  one  tract,  if  the  freeholders  see  fit.  I  contend,  therefore,  that 
the  freeholders  had  the  right  aft-er  viewing  all  the  lands,  to  lay  off  all 
her  dower  in  the  one  tract,  as  they  did ;  and  this  being  committed  to 
their  discretion,  their  return  is  binding  on  the  heir  or  devisee.  If  the 
devisee  had  objected,  the  return  would  not  have  been  set  aside  on  this 
ground ;  and  admitting  that  Coulter  has  all  the  rights  of  the  devisees, 
he  was  not  entitled  to  have  the  return  set  aside.  But  he  had  no  right 
to  object.  He  bought  after  the  dower  had  been  laid  off,  with  the  plot 
in  his  hand,  with  full  knowledge  of  what  had  been  laid  off,  and  ex- 
pressly subject  to  the  dower.  He  bought  then  the  residue ;  and  to  set 
aside  the  dower  for  the  purpose  of  throwing  any  part  of  it  on  the  other 
tract,  would  be  giving  Coulter  more  land  than  he  bought. 
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2.  As  to  the  question  about  an  assignment  of  dower  in  an  undivided 
moiety  of  a  tract,  the  point  was  not  made  below;  and,  in  fact,  the 
dower  is  not  laid  out  in  the  tract  held  in  common. 

Cullen. — It  does  not  matter  whether  this  point  was  made  in  the 
Orphans'  Court  or  not;  if  it  arises  in  the  record  it  is  available  here. 

The  widow  does  not  proceed  for  her  dower  under  the  intestate 
law,  but  under  the  dower  act  of  1816.  A  third  part  of  all  the  lands. 
How  can  this  be  fulfilled  by  giving  the  half  of  one  tract  and  no  part 
of  another. 

The  act  directs  that  the  costs  shall  be  borne  by  all  the  parties. 
Yet  Coulter  here,  pays  two-thirds,  the  widow  one-third,  and  the  de- 
visees of  the  other  tract  not  only  get  rid  of  dower,  but  of  all  the 
costs.     This  shows  the  hardship. 

By  the  Court: 

Harrington,  Justice. — By  the  common  law  the  wife  is  dowable 
of  a  third  part  of  all  the  lands  and  tenements  whereof  her  husband 
was  seised  during  the  coverture,  to  hold  for  the  term  of  her  life  in 
severalty  by  metes  and  bounds.  (Litt.  ch.  5,  Sec.  36;  Co.  Litt.  31, 
a.  &c.)  And  though  the  wife  was  deemed  to  be  in  by  the  husband, 
{note  177  to  31  a,)  yet  she  could  not  enter  without  assignment,  {Co. 
Litt.  32  h,)  which  was  ordinarily  by  the  heir  and  without  suit.  In 
such  case  the  assignment  was  not  necessarily  of  the  third  part  of 
each  parcel,  but  might  be  of  one  tract  as  her  share  of  the  whole. 
{Park  on  Dower,  262-3;  1  Roll's  Ahr.  683,  4;  2  Bac.  Ah.  tit.  Dower,, 
D.  374,  376;  5  Bos.  &  Pull.  1,  33.)  Nor  was  it  necessarily  by 
metes  and  bounds,  or  even  in  severalty;  for  where  the  husband  made 
a  lease  for  years,  and  died;  and  the  heir  said  to  the  wife,  I  endow 
you  of  the  third  part  of  all  the  lands  whereof  your  husband  was 
seised;  it  was  held,  1st,  that  this  was  a  good  endowment,  though  not 
by  metes  and  bounds :  and,  2d,  that  this  assignment  bound  the  lessee 
and  they  held  in  common.  {Co.  Litt.  32,  &.  n.  1.)  But  unless  hin- 
dered by  the  peculiar  circumstances  of  the  property,  or  the  nature 
of  the  tenancy  therein,  the  assignment  was  by  "  metes  and  bounds," 
which  was  called  "  assignment  according  to  common  right."  {Parle 
on  Dower,  251.) 

Where  the  heir  did  not  voluntarily  assign  the  dower,  after  de- 
mand, the  remedy  of  the  wife  was  by  writ  of  dower  unde  nihil  hahet, 
now  almost  superseded  by  assignment  o\tt  of  chancery,  in  which 
the  Judgment  was  that  she  recover  the  third  part ;  and  by  the  Stat. 
Merton,  damages  from  the  death  of  her  husband.  (Co.  Litt.  32,  h.) 
The  setting  out  dower  in  pursuance  of  such  judgment  was  more 
strict,  the  sheriff  being  bound  by  the  ancient  law,  and  perhaps  at 
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present,  to  assign  not  merely  by  metes  and  bounds,  but  a  third  of 
each  separate  tract,  and  a  third  part  of  each  existing  demonination 
of  property;  as  a  third  of  the  arable  land,  a  third  of  the  meadow 
and  a  third  of  the  pasture.  (1  Roll's  Abr.  083.)  This  may  not  an- 
ciently have  been  so  inconvenient  and  injurious  a  mode  of  assigning 
dower,  when  estates  were  generally  so  large  as  to  admit  of  these 
subdivisions;  but  in  more  modern  times  the  cases  seem  to  have 
abated  considerably  from  the  strictness  of  the  old  rule.  And  a  late 
writer  on  dower,  remarking  upon  the  case  of  Stoughton  vs.  Leigh,  (1 
Taunt.  402,)  says  that  it  may  be  gleaned  as  the  impression  of  the 
court,  that  in  assigning  dower  by  the  sheriff,  the  one-third  of  the 
widow  is  to  be  ascertained  by  reference  to  a  general  estimate  of  the 
annual  value  of  the  whole  land.  And  he  adds,  that  the  purposes  of 
substantial  justice  may  probably  be  better  consulted  by  the  adoption 
of  this  principle  than  by  a  strict  adherence  to  the  old  rule  requiring  the 
sheriff  to  assign  a  third  part  of  each  denomination  of  property. 
(Park  on  Dower,  260.) 

But  whatever  may  be  the  law  of  England  at  this  day,  in  reference 
to  the  mode  of  assigning  dower  in  an  estate  consisting  of  several 
tracts  or  parcels,  it  cannot  be  doubted  that  in  this  state,  at  least  since 
the  act  of  1816  "  respecting  devises  of  lands,  joint  estates  and  dower," 
an  assignment  of  the  dower  wholly  in  one  tract,  as  the  third  of  all,  is 
lawful,  and  may  be  a  valid  assignment,  if  approved  by  the  Orphans' 
Court.  In  many  cases  it  would  be  very  injurious  to  the  interest  both 
of  the  widow  and  the  heir  if  this  could  not  be  done;  and  the  act 
which  gives  jurisdiction  of  the  subject  to  the  Orphans'  Court,  refers 
it  to  the  discretion  of  the  commissioners  appointed  to  lay  off  dower 
in  what  manner  it  shall  be  laid  off.  Whilst,  therefore,  the  strict- 
ness of  the  old  common  law  rule  requiring  that  each  tract  shall  be 
thirded  is  not  enjoined  by  our  act  of  assembly,  where  the  circum- 
stances of  the  estate  require  a  different  mode  of  assignment,  or  the 
interest  and  convenience  of  the  parties  concerned  would  be  promoted 
thereby;  that  rule  may  yet  be  followed,  where  justice  requires  it. 
And  this  we  apprehend  to  be  the  reason  of  the  practice  established 
in  our  courts  of  assigning  dower  out  of  the  separate  tracts  as  against 
the  alienee  of  the  husband ;  while  they  assign  it,  generally,  out  of  the 
whole  estate  as  against  the  heir  in  cases  of  intestacy.  The  right  to 
dower  is  derived  from  the  act  of  assembly;  it  is  the  right  of  the 
widow  to  have  "  the  third  part  of  all  the  lands  and  tenements  whereof 
the  husband  was  seised  of  an  estate  of  inheritance  at  any  time  during 
the  marriage,"  to  be  "assigned  and  laid  off  to  her  by  the  Orphans' 
Court  of  the  county  where  the  land  lies,  upon  her  petition  to  the  said 
court,  by  the  like  proceedings  and  in  the  same  manner  as  is  by  law 
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provided  in  the  case  of  intestates  estates."  But  we  have  seen  that 
in  such  cases  a  discretion  is  given  to  the  commissioners,  subject  to 
the  approval  of  the  Orphans'  Court,  to  assign  the  dower  altogether 
out  of  one  tract;  in  separate  parcels  out  of  several  tracts;  or  a  third 
part  in  value,  having  regard  to  quality  and  quantity,  out  of  each 
tract.  And  though  this  latter  mode  may  in  some  cases  be  prejudicial 
to  the  widow's  interests,  it  is  damnum  absque  injuria,  and  is  no  vio- 
lation of  her  right  of  dower  as  secured  to  her  by  the  act  of  assembly. 
In  cases,  therefore,  of  intestacy,  where  the  land  descends  to  the  heirs 
at  law  in  coparcenary  subject  to  the  widow's  right  of  dower,  the 
assignment  of  dower  may  be,  and  in  most  cases  ought  to  be,  out  of 
the  whole  estate,  without  special  reference  to  the  separate  tracts  or 
parcels  of  which  the  estate  is  composed;  but  where  the  husband  in 
his  lifetime  has  aliened  any  portion  of  the  land,  or  the  same  has  been 
sold  for  the  payment  of  debts  contracted  by  him,  or  where  he  has 
devised  his  lands  by  will,  justice  to  the  alienees,  purchasers  or  de- 
visees, in  most  cases  requires  that  the  dowress  shall  take  her  dower 
out  of  each  several  tract,  and  that  the  assignment  should  be  made 
accordingly.  Otherwise  it  might  and  often  would  so  happen,  that 
one  alienee,  purchaser  or  devisee,  might  have  his  whole  land  taken 
for  dower,  without  redress;  whilst  another,  who  had  purchased  or 
taken  subject  to  dower,  would  be  entirely  relieved  of  the  incum- 
brance. 

If  these  principles  be  correct,  the  assignment  of  dower  in  this  case, 
being  entirely  out  of  the  tract  devised  by  John  Holland  to  his  two 
sons,  Albert  and  David  Holland,  was  prejudicial  to  their  rights,  and 
this  might  have  afforded  good  ground  of  objection  to  its  confirmation 
if  they  had  chosen  to  except  to  it.  But  such  assignment  was  not 
absolutely  illegal;  it  was  competent  to  the  commissioners  so  to  make 
it,  and  for  the  court  so  to  approve  of  it.  It  was  also  competent  to 
the  two  brothers,  Albert  and  David  Holland,  to  consent  to  this  mode 
of  assignment,  and  waive  any  objection  to  it  in  favor  of  their  four 
sisters,  the  devisees  of  the  other  tract.  Being  thus  actually  assigned 
and  laid  off  by  metes  and  bounds,  Albert  Holland,  in  pursuance  of 
the  authority  given  him  in  his  father's  will,  sold  the  farm  out  of 
which  the  dower  had  been  so  laid  out  at  public  sale  subject  thereto, 
giving  full  notice  that  such  assignment  had  been  made,  and  exhibiting 
to  the  bidders  present,  and  particularly  to  the  purchaser,  Cornelius 
Coulter,  a  plot  or  survey  of  the  premises,  with  the  assignment  of 
dower  thereon  as  laid  off  by  the  commissioners. 

Under  these  circumstances,  we  think  the  Orphans'  Court  did  right 
in  refusing  to  set  aside  this  assignment  at  the  instance  of  a  purchaser 
who  had  bought  after  the  assignment  of  dower  and  expressly  subject 
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to  it.  To  have  set  it  aside  on  his  application  and  thrown  a  portion 
of  the  dower  on  the  other  tract,  would  have  been  to  give  him  more 
land  than  he  had  bought,  and  increase  his  interest  in  the  purchase 
without  any  consideration.  The  deed  to  Coulter  has  not  been  brought 
up  with  the  record,  but  we  collect  from  the  statement  of  facts  that 
he  purchased  expressly  subject  to  this  very  dower  which  had  been 
assigned,  and  with  full  knowledge  of  what  and  how  much  had  been 
assigned. 

We  are,  therefore,  of  opinion,  that  the  decree  of  the  Orphans'  Court 
ought  to  be  affirmed. 

Judgment  of  affirmance,  with  costs. 

Cull  en,  for  appellant. 

Wootten,  for  respondent. 


MARY  ANN  GREEN,  widow,  vs.  SARAH  TENNANT. 

In  dower  the  widow  is  entitled  to  damages  for  the  detention,  as  against  a  pur- 

cliaser  of  the  husband's  title  after   his   death,  only  from  the  date  of  the 

purchase,  and  not  from  the  death  of  the  husband. 
Dower  in  such  case  is  to  be  assigned  according  to  the  value  of  the  land  at  the 

time  of  the  alienation,  without  regarding  improvements  subsequently  made 

by  the  alienee. 

Summons  in  dower.    Narr. 
"  Sussex  County,  ss.  October  Term,  1837. 

Whereupon,  the  said  Mary  Ann  Green,  who  was  the  wife  of  Wil- 
liam W.  Green,  by  John  P.  Brinckloe  and  Alexander  C.  Bullett,  her 
attorneys,  demands  against  the  said  Sarah  Tennant,  the  one-third  part 
of  one  house  and  lot  of  ground  with  the  appurtenances,  situate,  lying 
and  being  in  the  village  of  Seaford,  in  North  West  Fork  hundred,  in 
Sussex  county  aforesaid,  wliich  said  third  part  the  said  Mary  Ann 
claims  as  her  dower,  of  the  endowment  of  the  said  William  W.  Green, 
heretofore  her  husband,  whereof  she  hath  nothing,  &c.,  and  which  the 
said  Sarah  Tennant  unjustly  detains  from  her,  to  the  damage  of  the 
said  Mary  Ann  of  five  hundred  dollars,  lawful  money  of  the  State  of 
Delaware;  and  therefore,  she  brings  her  suit,  &c. 

Doe  j 

BrincMoe  and  Bullett,  pro  demandant.  &     V  Pledges,  &c. 

Roe  ) 

Pleas. —  1.  That  the  said  William  W.  Green  was  not  possessed  of 
such  an  estate  of  inheritance  as  would  entitle  the  said  Mary  Ann  to 
be  endowed.  2.  Ne  unques  accouple,  &c.  3.  The  statute  of  limi- 
tation.    Replications  and  issues. 
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Judgment  for  the'  demandant  by  consent;  and  the  court  appointed 
commissioners  to  lay  oil  the  dower,  and  to  assess  damages  for  the 
detention,  with  instructions,  which  the  demandant's  counsel  prayed. 

Bullett,  pro  demandant: 

William  W.  Green  died  seised,  leaving  the  demandant  his  wife. 
After  his  death,  the  land  and  premises  were  sold  by  the  sheriff  on 
execution  process  against  him,  and  the  defendant  became  the  pur- 
chaser. The  question  then  is,  from  what  time  shall  damages  be  al- 
lowed, and  by  what  rule  shall  they  be  assessed? 

By  the  act  of  assembly  of  this  state,  damages  are  allowed  gene- 
rally without  specification. 

By  the  statute  of  Merton,  damages  were  given  from  the  death  of 
the  husband,  and  not  merely  from  the  title  accrued,  without  regard 
to  any  alienation  by  the  heir.  In  the  time  of  Sir  Edward  Coke,  he 
found  the  law  somewhat  changed ;  if  the  heir  would  plead  tout  temps 
prist  et  encore  prist:  but  it  was  said  expressly,  that  this  did  not  ex- 
tend to  the  alienee  of  the  heir. 

I  agree  that  the  decisions  in  equity  are  somewhat  at  variance  with 
this;  but  I  think  the  authorities  may  be  distinguished.  The  courts 
of  equity  commenced  with  cases  where  the  courts  of  law  could  not 
give  damages;  where  the  husband  did  not  die  seised. 

We  contend  that  the  commissioners  ought  to  allow  damages  not 
merely  from  the  time  Mrs.  Tennant's  title  accrued,  but  from  the 
death  of  William  Green. 

The  writ  de  dote  assignanda  seems  to  apply  to  tenants  in  capite 
of  the  king  and  their  widows  only,  according  to  Fitzherbert;  but  all 
the  authorities  are  positive  on  the  point,  that  none  but  the  heir  or  de- 
visee can  plead  "  tout  temps  prist  "  to  the  effect  of  barring  the  wid- 
ow's claim  for  damages,  from  the  death  of  the  husband ;  and  there- 
fore, we  contend  that  Mrs.  Tennant,  who  claims  by  collateral  title 
derived  from  the  sheriff,  under  an  execution  taken  out  after  the  death 
of  William  Green,  must  pay  damages  from  the  death ;  and  that  it 
was  her  own  folly  not  to  have  pro\'ided  for  indemnity  from  the  heir, 
the  sheriff  or  any  intermediate  alienee:  she  did  not  plead  "tout 
temps  prist,"  and  she  could  not  have  sustained  such  a  plea,  for  the 
obvious  reason,  that  she  did  not  hold  from  the  death,  and  therefore, 
it  would  have  been  false.    2  Bac.  Ah.  (old  Ed.)  149.    Dower,  I.  L. 

2.  I  pray  instructions  to  the  commissioners  for  assigning  dower 
that  they  assess  the  damages  without  reference  to  repairs  or  improve- 
ments made  since  the  death.  Where  the  husband  dies  seised,  the  heir 
knows  that  the  widow  is  entitled  to  her  one-third  of  all ;  and  his  im- 
proving it  is  his  voluntary  act  or  his  folly.  The  case  is  still  stronger 
VOL.  II.  43 
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in  reference  to  the  alienee  of  the  heir.  2  Johns.  Rep.  485.  In  case 
of  alienation  by  the  husband  himself,  the  widow  is  not  entitled  to  re- 
cover according  to  the  improved  value;  but  the  rule  is  different  in 
case  of  the  husband  dying  seised;  for  it  is  the  heir's  folly  to  improve. 

Wootten,  contra,  contended  that  the  widow  was  entitled  to  dama- 
ges from  this  defendant  only  from  the  time  of  the  purchase  at  sheriff's 
sale.  She  had  no  possession  prior  to  that;  and  it  does  not  appear 
that  the  demandant  herself  was  not  in  possession  and  in  the  receipt 
of  the  profits  prior  to  the  sale.  It  is  usual  for  the  widow  and  heir  to 
continue  in  possession  after  the  husband's  death.  This  is  the  case  of 
a  demand  in  a  suit  at  law  of  damages  for  the  detention  of  money, 
and  to  such  a  case  the  statute  of  limitation  is  applicable.  It  is  here 
pleaded.  It  would  be  monstrous  that  the  widow  should  recover  a 
third  of  all  improvements. 

Bullett. —  The  answer  is,  that  it  is  always  competent  to  the  heir  or 
assignee  to  lay  it  off,  and  it  is  his  own  folly  to  improve  without  first 
assigning  dower. 

WooUen. —  The  act  gives  dower  on  the  application  of  the  widow. 
It  is  to  be  at  her  suit;  entirely  within  her  control.  It  is  her  neglect 
in  not  asking  it  sooner.  The  heirs  and  their  alienee  have  been  al- 
ways ready  to  assign  the  dower.  They  do  now,  on  her  first  appli- 
cation, confess  judgment  for  dower  and  for  damages;  but  only  for 
damages  since  the  title  accrued. 

Brmchloe. —  The  case  of  Newbold  &  Newhold  was  in  chancery,  and 
not  for  damages,  though  that  is  the  term  used,  but  for  rents  and  pro- 
fits. The  purchaser,  after  the  death  of  the  husband,  stands  in  the 
same  condition  as  the  heir.    His  liabilities  are  those  of  the  heir. 

As  to  the  last  observation,  the  mode  of  recovering  dower  by  petition 
in  the  Orphans'  Court  does  not  exclude  the  common  law  remedy;  it 
is  only  enlarging  the  remedies  for  the  benefit  of  the  widow.  Dower 
may  yet  be  assigned  by  the  heir  as  at  common  law.  There  is  no 
act  of  limitation  applicable  to  dower,  or  the  damages  arising  upon  it. 

Per  Curiam. —  On  this  case  and  the  case  of  Coulter  and  Holland 
last  argued,  we  have  to  say,  that  there  is  scarcely  any  subject  on 
which  the  law  is  more  afloat  in  this  state,  than  that  of  dower.  The 
questions  here  raised,  and  there,  are  important.  We  shall,  therefore, 
take  time  to  consider  them.  This  is  the  first  case  of  a  suit  for  dow- 
er at  law  under  the  act  of  1829.  In  some  respects,  this  proceeding 
may  be  preferable  to  proceeding  in  the  Orphans'  Court. 

The  court  afterwards  made  the  following  entry,  and  directed  a  copy 
of  it  to  be  delivered  to  the  commissioners  appointed  to  assign  the  dower. 

To  the  question,  from  what  date  the  damages  for  detention  of  dow- 
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er  in  this  case  shall  be  assessed,  we  answer  that  such  damages  must 
be  assessed  from  the  time  of  the  sale  to  the  purchaser,  Sarah  Ten- 
nant,  the  defendant.     (See  1  Harr.  Rep.  55.) 

To  the  question,  on  what  principle  the  dower  shall  be  laid  ofE,  we 
answer  that  we  consider  from  the  facts  of  the  case  as  stated  and  ad- 
mitted at  the  bar,  viz:  that  the  defendant,  Sarah  Tennant,  was  a 
purchaser  at  sheriff's  sale  of  the  husband's  right  and  title  in  the  land, 
and  is  to  be  regarded  as  the  alienee  of  the  husband;  the  widow,  Ma- 
ry Ann  Green,  takes  her  dower  according  to  the  value  of  the  land  at 
the  time  of  the  alienation,  and  not  according  to  its  subsequent  or  im- 
proved value.  But  the  widow  is  entitled  to  the  advantage  of  the  in- 
creased value  of  the  land,  arising  from  extrinsic  or  collateral  circum- 
stances, unconnected  with  the  direct  improvements  of  the  alienee, 
Sarah  Tennant,  by  her  particular  labor  or  exnenditures.  The  widow, 
Mary  Ann  Green,  is  therefore,  entitled  to  her  dower,  laid  off  accord- 
ing to  the  enhanced  value  arising  from  the  increased  prosperity  of 
the  country,  or  the  erection  of  establishments  or  improvements  in  the 
neighborhood;  but  not  according  to  the  value  as  enhanced  by  the 
actual  improvements  of  the  purchaser,  Sarah  Tennant.  4  Kent's 
Com.  65,  (S&,  67,  68;  3  Masons  Rep.  368,  375;  3  Mass.  Rep.  544;  5 
Serg.  &  Rawle,  289. 

Bullett  and  BrincTcloe,  for  plaintiff. 

Wootten,  for  defendant. 


JOSHUA  PHILLIPS  and  WILLIAM  D.  WAPLES  vs.  LEONARD 

SHORT. 


An  inA^entory  is  evidence  inter  alios  to  show  the  assent  of  the  executor  to  the 
bequests  in  the  will,  and  to  show  the  transmission  of  title  under  the  will; 
but  not  to  show  title  in  the  testator. 

An  executor  admitted  to  prove  facts  resting  in  his  knowledge  before  the  will, 
though  such  facts  went  to  controvert  title  in  his  testator  —  the  testa- 
mentary bond  being  barred. 

Evidence  that  a  witness's  mind  had  been  weakened  by  disease,  with  a  view  to 
impeach  his  testimony,  not  admissible. 

The  assessment  list  is  no  evidence  of  property. 

Capias  case.  Narr.  in  trover  for  a  negro  boy,  Jerry.  Pleas,  not 
guilty;  and  the  act  of  limitation. 

Robert  Hopkins,  by  his  will  in  1807,  bequeathed  the  mother  of 
this  slave  to  his  daughter,  Nancy  Short,  wife  of  Wingate  Short,  for 
life;  and  to  her  daughters,  Betsy  and  Sallv,  after  her  death.     Joshua 
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Phillips  married  Betsy,  one  of  these  daughters;  and  Colonel  Waples 
was  the  assignee  of  James  Truitt,  who  married  Sally,  the  other 
daughter.*  On  the  marriage  of  Wingate  Short  with  Nancy  Hopkins, 
several  years  before  the  death  of  her  father,  Bet,  the  mother  of  Jerry, 
then  a  little  girl,  went  into  the  family  of  Wingate  Short,  and  remained 
there,  with  some  short  exceptions,  all  the  time  until  Robert  Hopkins' 
death. 

The  defence  was,  that  Hopkins  in  his  lifetime  made  an  absolute 
gift  of  Bet  to  his  daughter,  Mrs.  Short.  Wingate  Short,  by  his  will 
made  in  1818,  bequeathed  Jerry  to  his  wife  for  life,  and  after  her 
death  to  his  son,  Leonard  Short,  the  defendant.  Nancy  Short  is 
now  dead. 

To  show  the  interest  of  one  of  the  plaintiffs,  a  bill  of  sale  was 
produced  from  James  Truitt  to  William  D.  Waples  for  one-half  of 
Bet  and  her  issue,  in  consideration  of  $500,  acknowledged  to  be 
paid.  The  paper  was  under  seal  and  proved  by  the  subscribing 
witness.  He  was  asked  whether  the  consideration  was  paid  abso- 
lutely or  only  on  condition  of  recovery  of  the  negroes.  This  was 
objected  to  and  ruled  out.  The  objection  was  that  it  went  to  con- 
tradict the  paper.  Roscoe  Evid.  11,  9;  3  Starl-.  1000,  1,  2.  It  was 
not  urged  that  this  proof  was  admissible  on  the  ground  of  fraud. 
Doubtless  an  instrumentary  witness  could  prove  fraud  and  thus  in- 
validate the  instrument  in  any  proceeding  where  it  was  in  issue; 
but  that  was  not  the  case  here.  The  defendant  was  no  party  to  the 
bill  of  sale,  and  if  it  could  be  shown  to  be  fraudulent  as  between 
Truitt  and  Waples,  it  would  be  totally  irrelevant  to  any  issue  in  this 
cause. 

Leviii  Hopkins,  the  son  and  executor  of  Eobert  Hopkins,  was 
called  by  the  defendants  to  prove,  that  many  years  previous  to  the 
death  of  Robert,  Bet  went  into  the  possession  of  Wingate  Short, 
and  was  recognized  as  his  property.     This  was  objected  to. 

Frame. —  This  witness  is  the  executor  of  Robert  Hopkins.  He  is 
called  to  disprove  the  title  of  his  testator  in  this  property,  which  he 
was  bound  to  take  into  the  estate  and  account  for.  His  testimony 
goes  to  discharge  that  liability.  He  is  bound  by  the  law  to  execute 
the  will  —  has  taken  upon  himself  the  burden  and  trust  of  its  execu- 
tion; he  is  now  brougbt  forward  to  defeat  that  will,  to  destroy  its 
effect,  to  violate  his  trust.    He  is  not  competent  to  do  so. 

Rogers. —  The  witness  has  no  interest  in  the  event  of  this  suit; 
cannot  gain  or  lose  anv  thing  by  the  result.  The  verdict  could  not 
possibly  be  given  in  evidencp  in  anv  ciiit  for  or  against  him,  personally 
or  as  executor.     Thirty-one  years  ago  the  witness  became  the  exe- 
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cutor  of  his  father.  How  can  he,  after  such  a  lapse  of  time,  be 
made  responsible  by  any  result  of  this  suit?  The  matters  inquired 
of  are  facts  within  the  knowledge  of  the  witness  before  the  will  was 
made;  and  if  it  devolved  any  duty  on  him  in  relation  to  this  pro- 
perty, the  act  of  Eobert  Hopkins  could  not  affect  this  knowledge  or 
deprive  another  of  the  benefit  of  his  testimony.  But  it  is  a  matter 
of  no  sort  of  consequence  to  the  executor  whether  this  property  goes 
under  the  will  of  Robert  Hopkins  to  the  children  of  Nancy  Short,  Betsy 
and  Sally;  or  under  the  will  of  Wingate  Short,  to  his  son  Leon- 
ard. It  was  enough  for  him  as  executor  that  the  girl  went  to  Nancy 
Short,  to  whom  she  was  bequeathed  in  the  will  which  he  was  bound 
to  execute. 

Ridgely. —  The  ground  we  take  is,  that  Eobert  Hopkins  himself 
could  not  have  controverted  the  title  to  property  which  he  has  be- 
queathed as  belonging  to  him;  neither  can  his  representative,  his 
executor  who  is  to  execute  the  will. 

Per  Curiam. —  Evidence  admitted.  The  witness  has  no  interest. 
The  property  in  either  case  went  into  the  possession  of  Nancy  Short 
according  to  the  will.  Nancy  Short  was  the  devisee  for  life  under 
both  wills;  but  if  the  facts  to  be  proved  would  go  to  establish  a  title 
to  the  property  prior  to  the  will,  and  these  are  facts  which  were 
known  to  the  witness  before  that  time,  the  act  of  Eobert  Hopkins  in 
making  him  executor  could  not  deprive  any  one  having  an  interest 
in  this  testimony  of  the  use  of  it. 

The  defendants  also  offered  in  evidence  the  inventory  of  the  per- 
sonal estate  of  Wingate  Short,  filed  by  his  executor  before  the  register. 
It  was  objected  to  as  being  res  inter  alios  acta,  or  at  least  ex  parte. 

Per  Curiam . —  All  inventories  are  ex  parte,  and  therefore  not  con- 
clusive. But  it  is  a  record,  and  any  one  having  an  interest  in  such 
record  may  use  it  as  such.  It  is  not  doubted  that  the  plaintiff  might 
use  it,  at  least  to  show  the  executor's  consent  to  the  will.  The  will 
being  admitted,  the  inventory  follows  as  a  part  of  the  administration 
of  the  estate.  Its  relevancy  to  the  case  is  not  at  present  so  apparent, 
hut  we  will  not,  therefore,  rule  it  out,  as  the  party  producing  it  as- 
serts its  relevancy.  The  inventory  will  neither  prove  nor  disprove 
title  in  the  testator.  It  may  show  the  executor's  assent,  and  the 
transmission  to  the  devisees  under  the  will  of  whatever  title  the  tes- 
tator had. 

The  assessment  of  the  property  of  Wingate  Short  was  offered  in 
evidence  to  show  title  to  Bet ;  and  rejected  on  the  authority  of 
Griffith  vs.  Johnson,  1  Harr.  136. 

A  witness  was  called  to  impeach  the  testimony  of  Levin  Hopkins, 
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on  the  ground  that  his  mind  had  been  affected  for  a  number  of  years 
with  a  degree  of  imbecility  to  the  extent  almost  of  insanity.  This 
was  objected  to. 

Rldgely. —  The  object  is  not  to  impeach  the  veracity  of  this  wit- 
ness, but  to  show  that  for  a  long  space  of  time  his  mind  was  so  much 
impaired  by  disease,  that  his  recollection  and  memory  could  not  be 
relied  on.  Suppose  the  case  of  an  insane  person  offered  as  a  witness. 
Would  it  not  be  competent  to  show  his  insanity  by  evidence?  And 
if  so,  can't  we  show  that  this  witness's  mind  was  of  such  a  character 
as  that  his  recollection  can't  be  relied  on. 

Bogers. —  This  is  a  novel  experiment;  to  test  a  man's  credibility 
by  the  strength  of  his  intellect.  It  is  not  pretended  that  he  is  insane, 
or  imbecile;  but  only  that  he  has  been  sick  and  diseased  in  body 
and  mind  so  as  to  weaken  his  intellect.  I  agree  that  an  insane  per- 
son can't  be  a  competent  witness,  but  the  objection  would  apply  to 
the  time  of  offering  the  witness.  Drunkenness  impairs  the  intellect; 
but  can  you  prove  that  a  witness  is  addicted  to  this  habit,  and  de- 
grade him  to  render  him  incompetent.  Such  questions  would  raise 
a  collateral  issue;  one  on  which  there  is  more  contrariety  of  opinion 
than  any  other  —  the  strength  of  a  man's  mind. 

By  the  Court. —  The  credibility  of  a  witness  may  be  impeached  by 
attacking  his  character.  His  competency  may  be  attacked  by  show- 
ing him  to  be  insane  or  non  compos  mentis.  It  is  now  proposed 
to  show  that  in  an  interval  between  the  time  when  the  facts  to 
which  this  witness  testifies  occurred,  and  this  time,  he  has  had  an 
attack  of  insanity  —  admitting  that  both  then  and  now  he  was  and  is 
sane;  and  the  objec  is  avowed  to  be  to  impeach  his  credibility  by 
showing  that  his  mind  has  been  so  impaired  by  disease  and  tempo- 
rary insanity  as  that  his  memory  cannot  now  be  relied  on.  We 
think  this  cannot  be  done.  It  is  an  inquiry  into  the  present  strength 
of  a  witness's  mind  and  memory;  an  inquiry  as  to  what  extent  dis- 
ease and  temporary  insanity  have  affected  his  mind;  an  inquiry  too 
wide,  loose  and  uncertain,  to  be  admitted.  On  the  same  principle 
we  should  admit  an  inquiry  into  a  witness's  habits  of  intemperance 
or  other  causes  affecting,  though  temporarily,  his  mind  and  reason. 
If  the  question  be  confined  to  the  period  to  which  the  witness's  testi- 
mony applies,  it  may  be  admissible  to  discredit  him  entirely ;  because 
if  he  is  shown  to  have  been  insane  at  the  time,  this  makes  it  absolutely 
certain  that  he  could  not  have  known  the  facts  of  which  lie  speaks.  It 
introduces  no  nice  question  of  the  extent  of  a  man's  intellect,  or  te- 
nacity of  his  memory,  but  it  flatly  contradicts  him.  It  shows  that 
he  never  knew  that  which  lie  swears  he  remembers.  So  the  credit 
of  a  witness  may  be  impeached  by  showing  that  he  was  intoxicated 
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at  the  time  the  transaction  happened  about  which  he  testifies.  (Tut- 
tle  vs.  Russell,  2  Day,  201 ;  Swift  Ev.  144;  1  Starh.  Ev.  147,  n.)  But 
it  is  not  competent  to  show  that  a  witness  has  been  drunk  half  his 
life  between  the  period  of  which  he  speaks  and  the  time  of  his  giving 
testimony,  in  order  to  show  that  his  memory  has  been  impaired  by 
such  habits.  If  the  question,  therefore,  is  confined  to  the  period  of 
which  the  witness  spoke,  before  the  death  of  his  father,  we  are  in- 
clined to  admit  it;  but  we  think  it  is  not  competent  to  impeach  his 
credit  by  showing  an  attack  of  insanity  in  the  interval. 

Testimony  rejected ;  and  exception  taken. 

The  case  finally  rested  on  questions  of  fact,  which  were  left  to  the 
jury,  and  the  verdict  went  for  the  plaintiffs. 

C.  G.  Ridgely  and  Frame,  for  plaintiffs. 

Rogers  and  Wootten,  for  defendant. 


STATE,  use  of  CAUSEY,  vs.  JAMES  LOFLAND. 

To  prove  a  levy,  the  execution  must  be  shown. 

Debt  on  a  constable's  bond.  ISTarr.  Oyer.  Plea,  "  performance." 
Eeplication  suggesting  breaches.  The  breach  assigned  was,  that  de- 
fendant refused  to  pay  the  proceeds  of  goods  sold  by  him  to  plain- 
tiff's execution,  which  had  a  prior  lien. 

The  plaintiff,  after  proving  his  judgment,  offered  the  original  levy 
and  inventory  without  producing  the  execution.  The  judgment  docket 
stated  that  an  execution  had  issued. 

Per  Curiam. —  The  17th  section  of  the  act  "  providing  for  the  re- 
covery of  small  debts,"  requires  the  constable  to  return  the  execution 
with  a  certificate  thereon  under  his  hand  of  all  his  proceedings;  and 
with  an  inventory  and  appraisement  if  there  shall  have  been  a  levy 
made.  The  inventory  and  appraisement  have  a  necessary  connec- 
tion with  the  execution,  and  that  connection  must  be  shown.  It 
must  appear  that  the  levy  was  made  by  lawful  authority  in  execution 
of  the  judgment,  and  we  do  not  see  how  we  can  admit  evidence  of 
the  levy  without  showing  the  execution,  or  proving  its  loss.  It  may 
be,  as  is  alledged  in  this  case,  that  there  was  no  lawful  execution, 
and  no  authority  therefore  to  make  the  levy. 

Plaintiff  nonsuited. 

Ridgely,  for  plaintiff. 

Brinckloe,  for  defendant. 
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AARON  MARSHALL,  Jr.  vs.  LAYTON  &  SIPPLE. 

The  costs  of  witnesses  not  sworn,  will  not  be  taxed  if  objected  to,  unless  the 
party  summoning  them  shall  show  that  they  were  or  might  have  been  ma- 
terial under  the  issues  joined  in  the  cause.  Tlie  affidavit  of  the  party 
uncontradicted,  will  be  sufficient  for  this  purpose. 

Indeb.  assumpsit.  Narr.  Pleas.  Issues.  Trial  and  verdict  for 
plaintiff. 

Ridgely,  for  defendants,  moved  that  the  court  disallow  to  the  plain- 
tiff the  costs  of  six  witnesses,  summoned  by  him  and  not  sworn. 
Cullen  objected. 

Pei-  Curiam. —  Costs  are  to  be  taxed  by  the  court.  But  it  is  not 
true  that  the  defendant  is  bound  to  pay  the  costs  of  all  the  witnesses 
the  other  party  may  choose  to  summon.  Xeither  will  it  do  to  esta- 
blish the  general  rule,  that  no  witnesses  fees  shall  be  allowed  who  are 
not  sworn.  In  general  they  will  be  taxed,  as  they  are  in  most  cases 
in  fact  material.  But  when  the  allowance  of  the  costs  of  witnesses 
who  are  not  sworn  is  objected  to,  the  court  will  require  the  party 
summoning  them  to  show  their  materiality,  or  a  reasonable  ground 
to  suppose  they  would  be  material,  under  the  issues  in  the  cause. 

The  plaintiff  made  affidavit  that  these  witnesses  were  not  summon- 
ed to  increase  costs,  but  in  truth,  because  the  counsel  under  the  plead- 
ings in  the  case  deemed  them  to  be  material,  and  that  they  would 
have  been  material  but  for  the  failure  of  the  defence  on  points  raised 
by  the  pleadings. 

The  Court  said  they  would  not  disallow  these  costs.  Prima  facie, 
if  a  witness  be  not  sworn  he  will  be  considered  not  material ;  but  the 
affidavit  of  the  party  producing  the  witness  that  he  was  material,  and 
not  summoned  with  a  view  to  increase  costs,  and  this  affidavit  un- 
contradicted, will  remove  the  prima  facie  im])ression. 

^Motion  disallowed. 

Cullen  and  Frnine,  for  plaintiff. 

BrincMoe  and  Eidgely,  for  defendants. 
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SOLOMOX  BOSTOX,  d.  b.,  is.  SARAH  TENXANT,  p.  b. 

The  justice's  record  should  state  that  the  cause  was  heard  on  the  proofs  and 
allegations  of  the  plaintiff,  but  if  the  record  shows  that  it  was  so  it  will  be 
sufficient. 

Certiorari  to  Justice  Wilson. 

The  record  showed  that  this  action  was  on  a  book  account,  a  copy 
of  which,  as  well  as  of  the  defendant's  account  against  plaintiff,  was 
sent  up.  The  defendant  not  appearing,  the  justice  gave  judgment 
against  him  by  default.  He  afterwards  appeared  and  claimed  a  new 
trial  by  referees,  which  was  granted,  and  the  trial  had.  The  record 
stated  that  the  referees  "  appear,  are  sworn  respectively,  and  pro- 
ceed to  the  investigation  of  parties'  accounts,  &c.,  and  report  in  fa- 
vor of  plaintiff,  for  the  sum  of  $45  91."  Judgment  rendered  on  the 
report  for  $45  91  debt  and  $3  50  costs. 

The  exception  was,  that  the  record  did  not  show  that  the  referees 
heard  the  cause  upon  the  proofs,  as  well  as  upon  the  allegations  of 
the  parties ;  but  the  court  said  that  this  was  sufficient. 

Judgment  afhrmed. 

Ridgely,  for  plaintiff  in  error. 

Wootten,  for  defendant. 


WILLIAM  LAWS,  d.  b.  vs.  THOMAS  A.  JONES,  p.  b. 

In  an  action  for  taxes,  the  record  should  show  that  the  plaintiff  was  a  collec- 
tor, and  that  the  defendant  had  removed  from  the  county,  or  died,  without 
paying  the  tax. 

Certiorari  to  Justice  Tindal. 

"  Record,  to  wit :  Thomas  A.  Jones  vs.  William  Laws,  who  for- 
merly acted  as  agent  for  Newton  Rust.  Summons  for  taxes  issued 
the  1st.  February,  1838,  returnable  24th  February,  demand  $3  39. 
The  parties  appeared,  and  after  hearing  the  allegations  of  the  parties, 
judgment  in  favor  of  plaintiff  for  $3  39  debt,  and  56  cents  costs. 

The  exceptions  were  —  1.  That  the  defendant  was  not  liable  to  a 
suit  against  him  as  the  former  agent  of  Rust.  2.  That  the  claim  was 
for  a  tax,  and  it  does  not  appear  that  Newton  Rust  had  removed 
from  the  county,  o^-  had  died  without  paying  the  same;  and  3.  That 
it  does  not  appear  that  the  plaintiff  was  a  collector  of  county  rates 
and  levies. 

VOL.  II.  44 
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The  court  considered  the  judgment  and  proceedings  erroneous  on 
all  three  of  the  grounds  taken,  and 


Robinson,  for  plaintiff  in  error. 


Keversed  the  judgment. 


LAYTON  &  SIPPLE  vs.  JAMES  ANDERSON. 

In  an  action  on  a  book  account,  the  defendant  is  entitled  to  a  bill  of  particu- 
lars if  applied  for  in  time;  but  it  is  no  ground  for  a  continuance,  if  such 
application  be  not  made  until  the  trial  term. 

Interest  is  allowable  on  a  merchant's  account  after  six  months;  and  the  jury 
may  make  rests  in  the  account. 

Capias  case.    Narr.    Pleas.    Issue. 

Robinson,  for  defendant,  moved  a  continuance  of  the  cause,  on  the 
ground  that  it  was  an  action  on  a  book  account,  embracing  several 
years'  dealings,  and  that  it  was  necessary  for  defendant  to  have  a 
bill  of  particulars  to  prepare  for  his  defence;  that  he  had  applied  to 
plaintiffs  for  such  bill  of  particulars,  on  the  first  day  of  this  term  (a 
week  now  past,)  and  it  had  not  3'et  been  delivered.  This  was  the 
first  trial  term.  The  motion  was  resisted,  on  the  ground  that  the  ap- 
plication for  the  bill  of  particulars  was  too  late,  and  the  account  was  so 
long  that  the  plaintiffs  had  not  had  time  to  furnish  it.  They  now  ten- 
dered a  copy  of  the  account. 

The  Court  said,  that  it  was  not  a  legal  ground  of  continuance. 
The  party  should  have  applied  for  the  bill  earlier. 

Motion  refused. 

The  parties  then  agreed  to  refer  the  cause,  if  the  court  would  ex- 
press an  opinion  as  to  the  propriety  of  allowing  interest  on  the  ac- 
count. The  court  said,  it  was  usual  to  allow  interest  on  a  merchant's 
account  after  six  months.  The  best  plan  is  to  make  rests  in  the  ac- 
count. 

Ridgely  and  Brinrl-loe.  for  plaintiffs. 

Robinson,  for  defendant. 
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WILLIAM  STEVENS  vs.  JOHN  S.  GEAY. 

An  award  is  not  evidence  unless  made  conformably  .with  the  submission. 

A  general  plea  cannot  be  restricted  to  a  particular  count  for  the  purpose  of 
letting  in  evidence. 

An  arbitrator  may  be  examined  to  prove  that  certain  matters  were  not  con- 
sidered by  the  referees. 

Capias  debt.  The  narr.  had  seven  counts.  1st,  On  a  bill  obliga- 
tory for  $11  82;  2d,  on  another  of  same  date  for  $40  00;  3d,  another 
for  $45  48;  4th,  for  goods  sold  and  delivered,  $52  75;  5th,  money 
lent  and  advanced,  $15  25;  6th,  money  paid,  laid  out  and  expended, 
$5  18;  7th,  for  work  and  labor,  $1  50.  Pleas,  former  recovery  and 
judgment ;  arbitrament  and  award,  and  tender  of  the  sum  found  due ; 
payment  and  set-off.  Eeplications,  to  the  plea  of  set-off,  nil  debet 
and  issue ;  general  traverse  and  issues  as  to  the  other  pleas. 

Under  the  second  plea  the  defendant  gave  in  evidence  an  arbitra- 
tion bond,  dated  14th  October,  1836,  to  abide  the  result  of  an  award 
to  be  made  by  certain  arbitrators,  so  that  it  be  made  out  under  their 
hands  on  or  before  the  20th  November.  He  also  proved  that  the 
referees  tried  the  case  on  the  19th  of  November,  and  agreed  upon 
the  award,  but  the  same  was  not  signed  until  after  the  20th. 

The  referee  who  proved  the  award  was  asked  if  the  plaintiff  did 
not  insist  upon  certain  matters  of  claim  other  than  the  three  notes, 
and  if  the  same  was  not  rejected  by  the  arbitrators. 

This  was  objected  to  by  defendant's  counsel  as  impeaching  the 
award. 

Ridgely,  contra,  insisted  that  if  there  were  matters  of  claim  of 
which  the  referees  had  notice,  and  which  they  refused  to  consider, 
this  might  be  proved. 

Per  Curiam. —  An  arbitrator  may  be  examined  to  prove  that  cer- 
tain matters  were  not  considered.  (2  Stark.  Ev.  87.)  But  a  pre- 
liminary question  here  is,  whether  any  award  has  been  made  con- 
formable to  the  submission.  If  there  be  no  award,  it  is  useless  to 
inquire  what  it  is  supposed  to  cover,  or  what  may  be  inquired  into 
as  against  it.  The  submission  was  with  a  proviso  that  the  award 
should  be  made  out  under  the  hands  and  seals  of  the  arbitrators,  on 
or  before  the  20th  November,  ready  to  be  delivered.  The  evidence 
is,  that  it  was  not  signed  or  ready  for  delivery  until  after  that  day. 
Our  impression  is,  that  this  is  a  fatal  objection  to  the  award ;  but  we 
will  hear  the  defendant's  counsel  if  they  think  fit  to  argue  it.  Not 
being  made  in  time,  and  never  delivered  to  the  party,  the  award  is 
not  admissible  in  evidence. 
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The  defendant's  counsel  gave  it  up,  but,  under  the  plea  of  former 
recovery,  they  offered  the  record  of  three  suits  and  judgments  on 
the  three  notes  mentioned  in  the  narr. 

Ridgely,  for  plaintiff,  in  reply,  offered  the  record  of  this  court, 
showing  the  reversal  of  all  three  of  these  judgments  on  certiorari. 

Cullen  and  Brinckloe  objected,  that  under  the  pleadings  it  was  not 
competent  for  the  plaintiff  to  give  in  evidence  this  reversal.  We 
have  pleaded  a  former  recovery,  and  the  plaintiff  has  denied  it  by 
a  general  traverse.  We  have  shown  the  recovery.  How  then  can 
he  answer  without  pleading  it,  that  the  judgment  on  this  recover^^ 
has  been  reversed.  A  plea  of  such  reversal  would  be  a  plea  of  con- 
fession and  avoidance;  admitting  the  recovery  and  avoiding  it.  And 
the  plea  must  necessarily  have  stated  the  time  and  manner  of  re- 
versal, which  would  have  given  us  notice. 

Ridgely. —  The  plea  of  former  recovery  is  a  general  one  to  all  the 
counts  in  the  narr.  It  is  a  general  plea  to  every  matter  contained 
in  the  narr.  The  recovery  offered  applies  only  to  the  notes  or  single 
bills,  and  is  therefore  no  support  of  the  plea.  But  supposing  the  plea 
to  apply  only  to  the  first  three  counts,  the  question  arises  whether 
the  judgments,  having  been  reversed  on  certiorari,  are  not  a  mere 
nullity,  and  not  admissible  to  support  a  plea  of  former  recovery. 

The  Court  stopped  him.  It  is  not  necessary  to  argue  or  decide 
that  point.  The  plea  is  of  a  recovery  on  all  the  matters  mentioned 
in  the  narr.,  -and  evidence  of  a  recovery  as  to  part  will  not  do. 

The  plaintiff  had  a  verdict,  $117. 

Ridgely,  for  plaintiff. 

Cullen  and  Brinckloe,  for  defendant. 


The  STATE,  use  of  MEDFORD,  vs.  SPENCE,  REDDEN  and 

HOUSTON. 

Hand-writing  may  be  proved  by  a  person  who  never  saw  the  party  write,  if  he 
have  otherwise  a  knowledge  of  the  character  of  his  hand-writing. 

Debt  on  a  constable's  bond. 

At  the  trial  a  witness  was  called  to  prove  the  hand-writing  of  the 
subscribing  witness  to  the  bond.  He  had  never  seen  the  party  write, 
but  he  had  seen  a  long  account  acknowledged  by  him  to  be  his  hand- 
writing; and  from  this  he  offered  to  swear  to  his  belief  of  the  signa- 
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ture.     The  testimony  was  objected,  to  and  admitted  by  the  court. 
(See  2  Stark.  Ev.  373,  &c.) 

Brinckloe,  for  plaintiff. 

Bolinson,  for  defendant. 


JO  SI  AH  MARVEL  et  al.,  garnishees  of  WILLIAM  LYONS'  adm'r, 
d.  b.,  appe't.  vs.  ELIZABETH  HOUSTON,  ex'x.  of  JOHN  HOUS- 
TON, dec'd.,  p.  b.  resp't. 

Neither  an  administrator  nor  a  debtor  of  the  estate  can  be  garnisheed ;  because 
it  disturbs  the  proper  administration  of  the  estate. 

Certiorari. 

It  appeared  from  the  record  that  John  Houston  in  his  lifetime  re- 
covered a  judgment  against  William  Lyons  in  his  lifetime,  which 
judgment  was  revived  on  scire  facias  at  the  suit  of  Elizabeth  Hous- 
ton, executrix  of  John  Houston  vs.  Richard  Lyons,  administrator  of 
William  Lyons.  On  this  judgment  a  fieri  facias  issued  for  levy- 
ing the  debt,  with  a  clause  for  summoning  ''  the  garnishees  of  the 
said  Richard  Lyons,  administrator  of  William  Lyons,  deceased." 
Under  this  process  Marvel  and  another  were  summoned ;  put  to  plead, 
and  had  judgment  against  them. 

Exception.  "  For  that  the  said  Josiah  Marvel,  and  a  certain 
Elisha  Evans,  since  deceased,  were  summoned  as  garnishees  of  a 
certain  Richard  Lyons,  administrator  of  William  Lyons,  deceased, 
and  judgment  was  rendered  and  execiition  issued  thereon  against  the 
said  Josiah  Marvel  and  Elisha  Evans,  as  garnishees  as  aforesaid  of 
the  said  administrator." 

Per  Curiam. —  The  exception  is  fatal.  The  act  of  assembly  set- 
tles the  priority  of  payment  of  debts  in  the  administration  of  assets, 
and  it  will  not  do  to  allow  it  to  be  disturbed  in  this  way.  Bv  allow- 
ing the  de])tors  of  the  estate  to  be  garnisheed  tlie  asset?  might  be  di- 
verted from  their  lawful  course  of  application.  Thus  funds  appli- 
cable to  judgment  debts  might  be  arrested  and  applied  to  simple 
contract  debts.  Neither  an  administrator,  therefore,  nor  a  debtor 
of  the  estate,  can  be  attached  or  summoned  as  a  garnishee.  This  is 
the  invariable  decision. 

Judgment  reversed. 

Ridgely,  for  plaintiff  in  error. 

Houston,  for  defendant. 
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ELEANOE  DULANY  et  al.  vs.  SOLOMON  BOSTON. 

Continuances  are  in  the  discretion  of  the  court,  and  will  not  be  granted  to  the 
prejudice  of  the  other  party,  unless  due  diligence  has  been  used. 

On  issues  from  chancery,  rules  to  lay  down  pretensions  may  be  moved  for 
there,  or  taken  in  the  Superior  Court,  in  vacation. 

Feigned  issues  from  chancery. 

Motion  to  continue  the  cause,  to  give  the  defendant,  upon  whose 
application  the  issues  were  sent  to  this  court,  an  opportunity  to  lay 
down  pretensions.  The  motion  was  resisted,  on  the  ground  of  the 
delay  that  it  would  occasion,  which  would  be  prejudicial  to  the  plain- 
tiffs, and  might  have  been  avoided  by  the  use  of  due  diligence. 

Kidgely,  for  defendant,  answered  that  the  issues  were  ordered  only 
at  the  last  term  of  the  Court  of  Chancery,  and  that  there  had  not 
been  time  since  the  entry  of  the  issues  in  this  court  to  lay  down  the 
pretensions,,  ten  days  notice  being  required. 

By  the  Court. —  We  regret  that  we  should  be  compelled  to  proceed 
to  the  trial  of  any  cause  not  fully  prepared  with  all  necessary  testi- 
mony; but  the  continuance  of  this  issue  will  occasion  so  much  de- 
lay and  injury  that  we  must  refuse  it,  unless  it  be  indispensable  to  the 
purposes  of  justice,  and  could  not  have  been  avoided  by  the  party 
asking  the  delay.  The  issue  was  directed  by  chancery  so  far  back 
as  March  last.  The  rule  to  lay  down  pretensions  might  have  been 
moved  for  in  chancery;  or  might  have  been  taken  out  in  this  court 
in  time  for  the  present  term.  He  who  moved  for  the  issue  was  bound 
to  prepare  himself  for  its  trial  with  due  diligence.  He  might  have 
brought  down  the  record,  and  taken  his  rule  to  lay  down  pretensions 
in  due  time.  He  might  have  been  ready,  and  the  other  party  is  pre- 
judiced by  the  delay.  Motion  refused. 

Ridgely,  for  the  motion. 

Wootten,  contra. 


LEWIS  WEIGHT  vs.  TUEPIN,  JACOB  and  CHAELES  WEIGHT. 

The  action  of  a  party  entitled  to  an  apportionment  of  rent  under  the  statute, 
is  not  confined  to  use  and  occupation,  unless  the  demise  is  by  deed. 

A  party  so  entitled,  can  recover  his  share  of  the  rent  from  a  person  to  whom 
the  tenant  has  paid  it,  in  the  action  for  money  had  and  received  to  his  use. 

Indeb.  assumpsit  for  money  had  and  received  to  plaintiff's  use. 
Plea,  general  issue. 
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The  action  was  brought  to  recover  from  defendant  money  receiv- 
ed under  the  following  circumstances : 

The  lands  of  William  Kichards  were  bound  hj  two  judgments,  one 
at  the  suit  of  William  Eose,  which  was  the  elder  judgment,  and  the 
other  at  the  suit  of  the  defendants.  The  defendants  executed  their 
judgment  by  elegit  issued  on  the  23th  December,  1834,  and  an  exten- 
sion under  it,  to  themselves,  on  9th  February,  1835,  of  two  tracts  of 
land  valued,  the  one  at  $123  and  the  other  at  $71  per  annum.  Pos- 
session was  delivered  to  them  accordingly,  and  they  leased  the  farms 
to  sub-tenants,  the  rent  being  due  and  payable  on  the  1st  January, 
1837.  Kose  then  executed  his  judgment,  and  sold  these  two  tracts 
to  plaintiff  on  7th  June,  1836,  to  whom  a  sheriff's  deed  was  regular- 
ly made.  On  the  1st  January,  1837,  the  defendants  received  the 
rents  for  1836,  which  were  not  sufficient  to  pay  their  judgment,  but 
there  were  other  lands  bound.  The  plaintiff  as  purchaser,  claimed 
a  portion  of  the  rent  of  1836,  from  the  time  of  his  purchase,  to  wit: 
7th  June;  and  brought  this  action  for  money  had  and  received  to 
his  use. 

Cullen,  for  defendants,  moved  a  nonsuit.  The  action  of  indebita- 
tus assumpsit  will  not  lie.  It  is  an  action  for  rent,  and  the  remedy 
is  given  by  statute.  The  form  of  action,  therefore,  must  be  special. 
Where  a  statute  gives  a  remedy  it  must  be  counted  on.  Harris' 
executor  vs.  Vickers,  1  Harr.  6.  "  In  case  of  sale  the  purchaser  shall 
be  entitled  to  rent  for  the  premises  sold  from  the  day  of  sale ;  if  such 
premises  be  in  possession  of  a  tenant  under  rent,  such  rent  shall  be 
apportioned  according  to  the  time;  the  proportion  for  the  time  the 
rent  has  been  growing  due  to  the  day  of  sale  being  payable  to  the 
lessor  or  his  assigns,  and  the  residue  to  the  purchaser;  and  each 
party  shall  have  remedy  by  distress,  or  action,  for  his  just  proportion ; 
and  a  purchaser  may  recover  his  proportion  of  rent,  although  such 
rent  be  reserved  by  deed  (as  well  as  rent  from  the  day  of  sale  in 
case  no  rent  has  been  reserved)  by  an  action  of  assumpsit  for  use 
and  occupation."  [Digest,  213.)  That  is  a  special  action,  and  the 
plaintiff  might  either  have  resorted  to  it,  or  as  landlord,  might  have 
distrained  for  the  rent.  Against  these  defendants  the  plaintiff  has 
no  right  to  recover  in  any  form  of  action.  They  were  not  tenants 
of  the  land ;  and  the  act  only  gives  the  remedy  against  a  tenant. 

Bidgely,  for  plaintiff.  Wherever  money  has  been  received  by  one 
man  which  equitably  belongs  to  another,  and  the  law  can  imply  a 
duty  to  pay  it,  the  promise  is  implied  and  the  money  is  recoverable 
in  the  action  of  assumpsit.     Guthrie  vs.  Hvatf.  1  Harr.  446. 

Have  the  defendants  received  money  which  in  equity  ought  to  be 
paid  to  the  plaintiff?     The  act  says  that  on  a  s^le  of  lands  the  pur- 
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chaser  shall  have  rent  from  the  day  of  sale.  Xo  matter  who  was  in 
possession,  whether  the  tenant  by  elegit  or  his  sub-tenant,  all  the 
rent  accruing  due  after  the  sale  belonged  to  the  purchaser.  The 
law  gives  the  special  remedy  only  as  against  the  actual  tenant,  a 
remedy  by  distress  or  by  special  action  on  the  case  against  him. 
But  here  the  actual  tenant  has  paid  the  whole  rent  to  defendants; 
For  whose  use?  For  the  use  of  those  legally  entitled  to  it.  It  does 
not  follow  that  wherever  a  statute  gives  a  remedy  by  assumpsit  the 
action  must  be  special,  founded  on  the  act.  In  Booth  vs.  Booth's  ad- 
ministrator, Kent,  some  years  ago,  it  was  decided  that  a  distributive 
share  of  an  estate  might  be  recovered  by  the  heir  at  law  in  the  action 
for  money  had  and  received. 

We  might  have  distrained  as  against  the  tenant  of  the  land ;  but 
this  action  will  lie  against  these  defendants.  The  act  respects  three 
parties,  lessor,  tenant,  and  purchaser.  Both  lessor  and  purchaser 
have  remedy  by  distress  or  action  against  the  tenant  for  their  respec- 
tive shares  of  the  rent;  but,  independently  of  the  act,  if  the  share  of 
either  be  paid  by  the  tenant  to  another  person,  the  action  for  money 
had  and  received  will  lie  as  at  common  law. 

By  the  purchase,  the  purchaser  is  entitled  not  only  to  the  rent  but 
the  land,  and  any  rent  paid  to  another  person  belongs  to  the  pur- 
chaser, and  is  money  received  to  his  use. 

Cidlen,  in  reply. 

By  the  Court. —  The  important  fact  is,  that  the  tenants  by  elegit 
had  rented  the  land  to  other  persons,  wlio  held  it  at  the  time  of  the 
sale,  and  who  paid  the  money  over  to  the  defendants.  Can  the  plain- 
tiff's recover  the  rent  so  paid  in  an  action  for  money  had  and  received 
to  their  use?  It  is  a  general  principle,  that  if  a  person  receives 
money  belonging  to  another,  and  has  no  legal  or  equitable  right  to 
retain  it,  the  law  deems  this  to  be  so  much  money  had  and  received 
to  the  use  of  the  true  owner,  and  raises  a  promise  by  implication, 
from  the  person  receiving,  to  ])ay  it  over.  Comyn.  font.  250,  chap.  4; 
1  Sail-.  28,  &e. ;  Roscoe  Kv.  231.  Now  the  objection  which  struck 
us  with  most  force  was,  that  there  was  no  privity  of  contract  be- 
tween plaintiff  and  defendants;  the  plaintiff  a  purchaser,  and  the  de- 
fendants tenants  l)y  elegit,  both  of  wlioni  held  under  the  law.  The 
act  (Diq.  213)  gives  an  a])iiortion]nent.  But  it  is  argued  that  this 
must  necessarily  be  ])y  tlie  action  for  use  and  occupation.  We  think 
not  so.  The  ris:ht  of  action  is  general ;  that  by  use  and  occupation 
applies  where  the  lease  is  l)v  deed;  in  other  cases  the  plaintiff  is  en- 
titled to  choose  his  form  of  action.  Tlie  plaintiff  has  then  the  right 
to  use  that  form  of  action  which  is  suited  to  his  case,  and  the  ques- 
tion is,  whether  the  action  for  money  had  and  received  will  lie.     We 
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think  it  will.  We  distinguish  between  the  case  of  a  tenant  by  elegit 
and  sub-tenants.  We  don't  decide  that  if  the  Wrights  had  continued 
in  possession  plaintiffs  could  have  recovered  in  this  action;  we  in- 
cline to  think  not.  It  would  not  have  been  in  any  sense  money  re- 
ceived to  the  plaintiff's  use;  and  the  remedy  is  under  the  statute. 
We  assent  to  the  argument,  that  where  a  statute  gives  a  specific 
remedy,  that  remedy  must  be  followed;  but  we  don't  regard  this 
statute  as  confining  the  remedy  in  all  cases  to  the  action  for  use  and 
occupation;  nor  do  the  defendants  here  stand  as  tenants  themselves, 
but  as  persons  who  have  received  money  from  the  actual  tenant, 
who  was  the  party  regarded  by  the  law  in  giving  the  action  for  pro- 
portions of  the  rent.    Dig.  365,  sec.  8,  also  bears  on  this  question. 

Nonsuit  refused,  and  verdict  for  plaintiff  for  the  proportion  of  the 
rent  after  purchase. 

Ridgely,  for  plaintiff. 

Cullen,  for  defendant. 


CRAIG  and  SEEGEANT  vs.  WILLIAM  ETJSSEL. 

It  is  the  practice  to  admit  sworn  copies  of  book  entries  where  plaintiff  resides 

out  of  the  state,  instead  of  the  books  themselves. 
If  either  party  intend  to  require  production  of  the  books,  he  should  give  notice 

to  the  other. 

Assumpsit. 

The  plaintiffs  were  merchants  in  the  city  of  Philadelphia,  and  the 
action  was  on  a  book  account,  for  goods  sold.  At  the  trial  a  copy 
of  the  account,  taken  from  the  book  of  original  entries  with  the  affi- 
davit of  plaintiffs,  taken  before  an  alderman  of  that  city,  that  it  was 
a  true  copy,  was  offered  in  evidence.  Some  conversation  arose  at 
the  bar  as  to  the  general  practice  in  reference  to  this  kind  of  evi- 
dence ;  and, 

The  Court  said  the  true  course  of  practice  was.  as  it  would  be  ex- 
tremely inconvenient,  if  the  production  of  t"he  books  themselves  was 
always  insisted  on,  to  admit  these  sworn  copies  by  consent  unless 
either  party  wished,  for  some  special  reason,  to  see  the  books;  in 
which  case,  timely  notice  should  be  given  to  the  counsel  of  the  other 
party,  that  the  production  of  the  books  would  be  required.  The 
copy  offered  in  evidence  ought  to  be  shown  to  be  a  true  copy  of  the 
book  entries ;  and  not  merely  a  proved  account. 

The  evidence  was  admitted,  by  consent. 

Wootten,  for  plaintiff. 

BrincTcloe  and  Ridgely,  for  defendant. 

VOL.  II.  45 
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EGBERT  HARRIS  vs.  ISABEL  HARRIS,  Administratrix  of  WIL- 
LIAM J.  HARRIS. 

It  seems  that  the  usual  acknowledgement  in  deeds  of  the  receipt  of  the  consid- 
eration, may  be  contradicted  by  parol  in  an  action  for  the  purchase  money. 

Adjudged  that  the  niritten  admissions  of  the  grantee  that  the  purchase  money 
had  not  been  paid  could  be  given  in  evidence,  though  the  deed  contained  an 
acknowledgment  of  the  grantor  to  the  contrary. 

A  distributive  share  of  an  intestate's  estate  may  be  recovered  in  general  indeb- 
itatus assumpsit. 

In  an  action  against  an  administrator  it  is  not  necessary  under  the  general 
issue  for  plaintifl'  to  prove  the  grant  of  letters. 

Summons  case.  N"arr.  in  assumpsit  for  the  distributive  balance  of 
personal  estate,  and  also  for  the  price  of  a  tract  of  land.  Pleas,  non 
assumpsit,  payment,  set-off,  plene  administravit,  and  no  assets  ultra. 
Replications  and  issues. 

Plaintiff  produced  a  probate  made  before  a  notary  public  of  the 
State  of  Tennessee,  and  certified  under  his  notarial  seal.  It  was  ob- 
jected to  because  there  was  no  authentication  of  this  seal  or  other 
evidence  of  the  notary's  official  character.  The  probate  was  ad- 
mitted as  sufficient.     (See  Digest,  227.) 

The  plaintiff  then  offered  in  evidence  a  letter  from  William  J. 
Harris  to  him  admitting  a  balance  of  $166  &&,  due  to  plaintiff  as  the 
distributive  balance  of  his  father's  estate,  of  which  defendant  was  the 
administrator.    It  was  objected  to  on  account  of  the  form  of  action. 

The  Court  referred  to  Digest,  228,  and  directed  the  counsel  to  argue 
the  question.    The  objection  was  waived  for  the  present. 

The  plaintiff  gave  in  evidence  the  following  letters  from  William 
J.  Harris  to  plaintiff,  who  resided  in  Tennessee.  One  dated  Febru- 
ary 3,  1832,  admitting  the  distributive  balance  to  be  due,  to  the 
amount  of  $33  69.  Another  dated  January  31,  1833,  offering  $60.0 
for  plaintiffs  share  of  their  father's  land,  and  requesting  plaintiff  to 
send  him  a  deed  if  he  accepted  the  offer,  or  to  send  it  to  some  other 
person  if  he  was  afraid  to  trust  him  with  it.    Another  dated  June  21, 

1834,  acknowledging  the  receipt  of  two  deeds  for  the  land;  the  first 
deed  having  been  insufficient ;  and  saying  that  he  thought  the  second 
one  would  do:  enclosing,  also,  $100  in  part  payment  of  the  consi- 
deration money,  and  promising  to  send  more. 

January  6,  1835,  same  to  same.  Apologizes  for  not  sending  more 
money,  and  promises  to  send  it  as  fast  as  he  can  gel  it.     June  4, 

1835,  same  to  same:  enclosing  $100,  and  promising  further  pay- 
ment. July  25.  1835.  same  to  same:  enclosing  $100,  in  part  pay- 
ment of  the  balance. 

The  plaintiff  having  closed. 
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Cullen,  for  defendant,  moved  a  nonsuit,  because  no  evidence  had 
been  given  of  the  defendant's  representative  character.  He  conten- 
ded that  the  plea  of  non-assumpsit  put  in  issue  every  material  and 
traversable  matter,  and  that  the  character  of  defendant  as  adminis- 
tratrix must  be  shown  before  the  suit  can  be  sustained  against  her. 

Court. —  We  have  the  strongest  impression  that  the  objection  is  not 
good.  Even  in  the  case  of  a  plaintiff  who  is  an  administrator,  the 
plea  of  the  general  issue  does  not  deny  the  grant  of  letters.  That 
case  is  stronger  than  this.  There  is  no  averment  in  this  declaration 
of  the  grant  of  letters  to  defendant.  If  she  meant  to  deny  her  cha- 
racter as  administratrix,  she  should  have  pleaded  it  specially;  ne 
unques  administrator.    2  Stark.  Ev.  522-3,  548 ;  Roscoe  Ev.  466. 

Nonsuit  refused. 

The  defendant  then  gave  in  evidence  a  deed  of  bargain  and  sale, 
from  Robert  Harris  and  wife  to  William  J.  Harris,  dated  28th  Janu- 
ary, 1834,  which  in  its  body  acknowledged  the  receipt  of  the  pur- 
chase money  in  the  usual  form.  There  was  no  separate  receipt  en- 
dorsed; no  witnesses  to  the  deed;  and  it  was  not  so  acknowledged 
as  to  entitle  it  to  be  recorded.     And  the  evidence  here  closed. 

It  was  insisted  for  the  defendant  — 

1.  That  this  deed  not  being  properly  acknowledged,  was  not  an 
execution  of  any  contract  to  sell  the  land ;  that  it  passed  no  title,  and 
did  not  authorize  the  grantor  to  demand  the  purchase  money. 

2.  That  as  the  deed  contained  an  acknowledgment  that  the  purchase 
money  had  been  paid,  the  grantor  was  estopped,  and  could  not  con- 
tradict this  by  showing  even  the  written  admissions  of  the  grantee, 
not  under  seal,  to  the  contrary.    3  Stark.  Ev.  1592;  2  Taunt.  141. 

3.  That  the  distributive  balance  was  not  recoverable  in  this  action. 
The  Court. —  The  principal  point  relied  on  is,  that  the  deed  from 

plaintiff  to  defendant's  intestate  contains  a  receipt,  and  acknowledges 
under  the  hand  and  seal  of  the  plaintiff,  that  he  has  received  the 
purchase  money,  which  is  conclusive. 

We  admit  that  the  deed  is  as  conclusive  in  the  action  of  assump- 
sit as  if  it  were  pleaded  as  a  release;  but  the  case  before  us  is  one 
in  which  the  defendant  produces  a  deed,  containing  an  acknowledg- 
ment of  the  receipt  of  the  purchase  money;  and  the  rebutting  evi- 
dence produced,  is  the  written  admissions  of  the  defendant  in  nume- 
rous letters,  that  the  purchase  money  was  not  paid.  Frequent  letters 
before  this,  requesting  plaintiff  to  send  him  a  deed,  and  promising 
paA-ment  of  the  purchase  money,  one  of  the  letters  telling  plaintiff  if 
he  is  afraid  to  trust  defendant  with  the  deed,  to  send  it  to  a  third  per- 
son.   The  plaintiff  was  not  afraid  to  trust  him ;  he  sent  the  deed,  and 
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the  defendant  afterwards  paid  from  time  to  time  parts  of  the  consi- 
deration money,  and  admitted  that  the  balance  was  not  paid.  In  this 
country,  land  is  the  constant  subject  of  alienation ;  and  the  policy  of 
the  law  is  to  facilitate  this.  The  invariable  practice  is  to  insert  a 
clause  acknowledging  the  receipt  of  the  consideration  expressed,  and 
to  take  bonds  or  notes  for  the  purchase  money;  yet  this  acknow- 
ledgement in  the  deed  has  never  been  set  up  against  such  bonds  or 
other  securities.  We  do  not  deny  that  the  principle  of  the  English 
law  is  as  stated  by  Mr.  Cullen;  but  it  has  been  decided  otherwise  in 
several  of  the  oldest  states  of  this  union,  whose  jiidicial  decisions  are 
entitled  to  the  highest  respect.  In  New  York,  Pennsylvania,  and  in 
Massachusetts,  their  courts  have  established  that  parol  evidence  is 
admissible  to  contradict  the  general  acknowledgement  in  the  deed 
This  is  a  stronger  case;  the  evidence  is  in  writing  oft  repeated,  and 
cannot  admit  of  any  doubt.  Confining  ourselves  at  present  to  the 
case  before  us,  we  instruct  the  jury  that  these  letters  are  evidence. 
(See  Stark.  Ev.  548;  17  Mass.  Rep.  259,  Wilkenson  vs.  Scott.) 

2.  The  question  whether  a  distributed  share  may  be  recovered  in 
general  indebtatus  assumpsit,  is  settled  by  our  act  of  assembly.  There 
is  in  this  declaration  a  count  on  an  account  stated.  The  party  has 
settled  this  estate  by  an  account  passed  before  the  register.  This 
count  is  well  adapted  to  meet  the  proof,  and  we  think,  under  it  the 
plaintiff  may  recover  the  distributive  balance  due  him  from  his  fa- 
ther's estate. 

3.  A  deed  has  been  presented,  which  it  is  said  is  insufficient,  and 
we  agree  to  it,  not  because  as  defendant  objected,  that  the  number 
of  acres  are  not  stated,  but  because  there  was  no  acknowledgement 
and  separate  examination  of  the  grantee's  wife.  But  there  is  evi- 
dence of  another  deed.  The  letters  show  an  admission  that  the  de- 
fendant has  received  another  deed,  and  he  says  the  two  together  will 
Where  is  the  deed?  It  is  not  produced;  but  the  legal  presumption 
is,  that  the  defendant  has  it.  The  question  then,  must  be  left  to  the 
jury  to  say  whether  a  good  deed  has  been  given;  they  must  judge 
of  this  from  the  admissions  of  the  defendant,  and  his  not  producing 
the  second  deed.  If  the  jury  are  not  satisfied  that  a  valid  deed  has 
been  given  for  the  land,  or  not  accepted  by  defendant  as  valid,  thev 
ought  to  find  for  him ;  but  if  otherwise,  for  the  plaintiff. 

The  plaintiff  had  a  verdict. 
Wootten.  for  plaintiff. 
Cullpn,  for  defendant. 
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JEREMIAH  F.  KI:N^NEY,  p.  b.  vs.  JOHN  SHORT,  garnishee  of 
JOHN  B.  ADAMS,  d.  b. 

Trial  by  referees  must  be  "  claimed  "  by  one  of  the  parties ;  otherwise  the  ease 
must  be  decided  by  the  justice. 

The  referees  must  be  sworn,  and  the  justice  should  certify  that  they  were  sworn. 

On  a  trial  by  referees  they,  and  not  the  justice,  are  the  judges  of  the  compe- 
tency as  well  as  credibility  of  testimony,  and  have  the  general  regulation  of 
the  trial. 

The  justice  is  bound  to  enter  judgment  on  their  report,  and  cannot  inquire 
into  it,  or  set  aside  the  award,  otherwise  than  by  granting  a  new  trial  where 
a  new  trial  may  be  demanded. 

Both  sides  have  the  right  to  a  new  trial  in  the  cases  provided  for  in  sec.  11  of 
the  act.     Hence  in  some  cases  tico  new  trials  may  be  had. 

Certiorari   to  Justice  Windsor. 

Record.  Judgment  and  execution.  Jeremiah  F.  Kinney  vs.  John 
B.  Adams.  Execution  returned  served  on  John  Short  as  garnishee, 
and  plaintiff  refuses  to  take  the  answer  of  the  garnishee.  "  And  now 
to  wit,  5th  of  January,  1838,  the  parties  appeared  and  plaintiff  puts 
defendant  to  plead  and  refers  the  case  to  referees,  who  report  no 
cause  of  action."  And  judgment  on  this  report.  Plaintiff  claims  a 
new  trial,  and  the  case  is  again  referred  to  referees  who  reported  as 
follows :  "  We,  the  referees,  being  summoned  and  sworn  to  adjust 
and  settle  all  matters  in  dispute  between  Jeremiah  F.  Kinney,  plain-- 
tiff,  and  John  Short,  garnishee  of  John  B.  Adams,  defendant,  and 
after  hearing  the  proofs  and  allegations  on  both  sides,  do  report  and 
say,  that  the  defendant  is  justly  due  the  plaintiff  the  sum  of  eleven 
dollars  and  seventy  three  cents.  As  witness  our  hands,"  &c.  Judg- 
ment for  $11  73  debt,  and  $19  costs,  2d  March,  1838.  "March 
10th,  1838,  defendant  files  affidavit  stating  vmfairness  in  trial  or 
illegal  evidence  taken,  and  prays  a  rule  for  said  plaintiff  to  show 
cause  why  the  report  and  judgment  should  not  be  set  aside."  Rule 
made  and  plaintiff  notified,  the  case  being  ruled  for  trial  on  Friday, 
the  16th  inst.  Continued  on  the  application  of  plaintiff  until  the  24th, 
when  "  the  parties  appear,  and  after  hearing  the  parties,  their  proofs. 
&c..  submitted  upon  the  trial,  it  is  considered  and  adjudged,  that  the 
report  of  the  referees  be  confirmed,  and  that  plaintiff  in  this  action 
pay  costs." 

The  exceptions  were,  as  to  the  second  trial,  that  it  was  had  by 
referees  without  the  same  being  asked  for  by  either  party,  and  with- 
out notice  to  the  defendant :  and  that  it  did  not  appear  by  anv  cer- 
tificate of  the  justice  that  the  referees  were  sworn.  2d,  That  the 
subsoriuent  proceedings  were  illegal. 

P>)/  file  Court. —  Either  of  these  objections  to  the  record  is  fatal. 
Digrsf.  336;  Newhold  vs.  Poll-.  1  Harr.  Rep.  335:  Ray.  vsp  of  Moon, 
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vs.  Hall;  Ibid.  106.  But  the  subsequent  proceedings  raise  some 
new  and  important  questions  as  to  the  powers  and  practice  of  jus- 
tices of  the  peace;  as,  1st,  whether  on  a  trial  before  referees  the 
justice  or  the  freeholders  have  the  power  to  determine  as  to  the  le- 
gality of  testimony.  2d,  Whether  the  justice  for  this  or  any  other 
cause  has  the  power  to  set  aside  the  report  of  referees  otherwise 
than  by  granting  a  new  trial  in  cases  where  a  new  trial  may  be  de- 
manded; and,  3d,  Whether  a  second  new  trial  may  in  any  case  be 
granted. 

The  act  of  assembly  gives  to  either  party  the  right  to  claim  a  trial 
by  freeholders  in  all  cases  where  the  demand  exceeds  $5  33 ;  and,  if 
such  mode  of  trial  be  claimed,  the  justice  is  required  to  appoint 
three  judicious  freeholders,  to  swear  them  faithfully  and  impartially 
to  try  the  cause,  and  make  a  true  and  just  report  thereupon  accord- 
ing to  their  evidence;  and  they  are  required  to  hear  the  allegations 
of  the  parties  and  their  proofs,  and  to  make  report  and  return  the 
same  to  the  justice,  "  who  shall  give  judgment  according  to  such 
report.  All  the  provisions  of  the  law  regard  this  as  a  trial  by  and 
before  referees,  and  not  before  the  justice ;  and  in  the  absence  of  any 
express  provision  giving  him  authority,  we  apprehend  he  has  no 
power  to  regulate  the  testimony  or  otherwise  to  interfere  with  such 
trial  than  to  compel  the  attendance  of  witnesses,  or  to  aid  and  pro- 
tect the  referees  in  the  execution  of  their  duty.  Xeither  has  he  any 
thing  to  do  with  their  report  other  than  to  enter  judgment  upon  it 
as  he  is  required  by  the  law.  The  proceeding  therefore,  taken  in  this 
case  of  laying  and  hearing  a  rule  to  show  cause  why  the  report  and 
judgment  should  not  be  set  aside,  was  altogether  irregular.  Another 
form  of  proceeding  might  have  been  lawfully  taken  to  get  a  review 
of  this  second  trial,  by  application  for  another  trial.  The  11th  sec- 
tion of  the  act  of  assembly  secures  the  right  of  a  new  trial  to  both 
parties,  and  the  right  of  either  is  not  defeated  by  the  demand  of  a 
new  trial  made  by  the  other. 

We  have  doulitod  whether  the  final  action  of  the  justice  in  this 
case,  was  not  in  fact  a  third  trial  of  the  cause ;  but  we  think  that  the 
record  will  not  bear  this  out.  The  hearing  by  the  justice  was  only 
of  the  rule  to  show  cause  why  the  report  and  judgment  should  not 
be  set  aside.  The  application  was  for  this  rule,  and  not  a  demand 
for  a  new  trial ;  it  wa:*  not  a  trial  of  the  merits  of  the  case  as  it 
might  lawfully  have  beini  either  by  the  justice  or  by  other  referees 
on  the  demand  of  the  defendant,  but  merely  an  inquiry  into  the  le- 
gality of  the  testimony  admitted  by  the  freeholders  who  tried  the 
case.  This  proceeding  was  irregular,  and  the  second  judsrment  is 
also    irregular,    1st,    because    the    reference    was    not    demanded    by 
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either  party;  2d,  because  the  defendant  had  no  notice;  and  3d,  be- 
cause it  does  not  appear  by  any  certificate  of  the  justice  that  the 
referees  were  sworn;  for  which  last  reason  the  first  judgment  also 
is  erroneous. 

Judgment  reversed. 
Cullen,  for  plaintiff  in  error. 


WILLIAM  GILKEY,  use  of  ROBERT  CLOTHIER  vs.  MASON" 

BAILEY. 

In  an  executory  contract,  the  consideration  must  be  proved  as  stated;  and  not 

a  substituted  performance. 
A.  having  been  robbed  of  money,  promised  B.  $100  if  he  would  tell  him  who 

got  it;  B.  tells  him  C.  got  it,  and  it  turns  out  that  C.  had  an  accomplice  D., 

with  whom  he  shared  the  money:    held  that  the  consideration  of  the  promise 

was  substantially  performed. 

Action  on  the  case,  for  the  amount  of  a  reward  offered  for  the 
discovery  of  stolen  goods. 

The  declaration  contained  several  counts,  the  most  material  of 
which  was  the  following : — 

And  for  that  whereas  also,  before  the  making  of  the  promise  and 
undertaking  of  the  said  Mason  Bailey,  hereinafter  next  mentioned, 
to  wit:  on  the  day  of  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and  thirty-four,  a  certain  other  large  sum 
of  money  of  the  said  Mason  Bailey  had  been  unlawfully  taken  from 
him  the  said  Mason  Bailey,  to  wit :  at  the  county  aforesaid ;  and 
the  said  Mason  Bailey  had  offered  a  certain  reward  of  two  hundred 
dollars  in  regard  to  the  same :  and  thereiipon  afterwards,  to  wit :  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  in  conside- 
ration of  the  premises,  and  that  the  said  William  Gilkey  would,  at 
the  special  instance  and  request  of  the  said  Mason  Bailey,  tell  him, 
the  said  Mason  Bailey,  who  got  the  said  last  mentioned  money  of 
him,  the  said  Mason,  he  the  said  Mason  Bailey  undertook,  and  then 
and  there  faithfully  promised  the  said  William  Gilkey,  to  give  and 
pay  him  the  said  William,  the  sum  of  one  hundred  dollars,  and  if  he 
the  said  Mason,  should  get  his  said  money,  that  he  the  said  Mason, 
would  give  and  pay  him  the  said  William  Gilkey,  the  amount  of  the 
said  reward.  And  the  said  William,  in  fact  saith,  that,  confiding  in 
the  said  last  mentioned  promise  and  undertaking  of  the  said  Mason 
Bailey,  afterwards,  to  wit:  on  the  dav  and  year  last  aforesaid,  at  the 
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county  aforesaid,  he  did  tell  the  said  Mason  Bailey  who  got  the  said 
last  mentioned  money  of  him,  the  said  Mason;  and  that  afterwards, 
to  wit:  on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid, 
the  said  Mason  Bailey  did  get  his  said  money.  Nevertheless,  the 
said  Mason  Bailey,  not  regarding,  &c.  (although  often  requested,  &c.) 
hath  not  as  yet  given  and  paid  to  the  said  William  Gilkey,  the  said 
sum  of  one  hundred  dollars,  nor  the  amount  of  the  said  reward,  nor 
either,  or  any  part  thereof ;  but  to  give  or  pay  him  the  same,  or  either, 
or  any  part  thereof,  the  said  Mason  hitherto  altogether  hath  ne- 
glected and  refused,  and  still  doth  neglect  and  refuse. 

The  defendant  pleaded  non-assumpsit ;  pavment ;  set-off,  and  the 
act  of  limitation. 

The  reward  offered  in  the  public  papers  was  $200,  for  the  appre- 
hension of  the  robber  or  robbers  and  the  recovery  of  the  money  sto- 
len;  or  $100  for  the  apprehension  of  the  one,  or  the  recovery  of  the 
other. 

Plaintiff  also  proved  that  in  a  conversation  Gilkey  had  with  Bailey, 
Gilkey  inquired  "  what  will  you  give  if  I  tell  you  who  got  your 
money ; "'  to  which  Bailey  replied,  "  T  will  give  you  $100 ;  and  if  I  get 
it  T  will  give  you  the  amount  of  the  reward  offered  in  the  papers." 
That  Gilkey  then  told  him  one  Homestead  had  got  the  money;  and 
gave  him  such  proofs  that  he  went  to  Philadelphia  where  Homestead 
resided,  had  him  arrested,  and  got  from  him  and  another,  property 
to  the  value  of  the  money  stolen,  but  not  enough  to  cover  expenses. 

It  appeared  on  the  defendant's  testimony,  that  the  house  of  Bailey 
had  been  robbed  by  Homestead  and  one  Vance;  Homestead  having 
taken  the  money  out  of  Bailey's  poaket  and  handed  it  to  Vance, 
who  was  aiding  in  the  robbery.  That  Gilkey  bad  refused  to  go  to 
Philadelphia  or  aid  defendant  in  recovering  the  money;  that  more 
money  was  in  fact  recovered  from  Vance  than  from  Homestead, 
and  that  Gilkey  gave  no  information  as  to  Vance. 

The  defence,  therefore,  was,  1st,  That  Gilkey  had  not  "  told  de- 
fendant who  got  the  money,"  which  was  the  consideration  of  the 
promise ;  that  neither  the  thieves  were  apprehended  nor  the  money 
recovered  on  Gilkey's  information ;  that  the  participation  of  Vance 
and  his  running  off  were  the  main  circumstances  which  produced  the 
search  and  recovorv;  2d,  that  the  promise  to  Gilkey  was  not 
merely  in  consideration  of  information  given,  but  of  assistance  to  be 
rendered  in  procuring  the  money;  and.  3d,  that  as  the  money  itself 
was  not  recovered  the  property  obtained  from  Homestead  and  Vance 
could  not  be  said  to  be  its  equivalent,  as  a  portion  of  the  value  of 
that  property  was  consumed  by  the  expenses  of  its  recovery. 

The  plaintiff's  counsel  admitted  ;  and  thp  court  charged  the  jury. 
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That  in  an  executory  contract  the  thing  to  be  done  as  the  con- 
sideration of  the  promise  must  be  proved  as  stated  in  the  pleadings, 
and  not  another  thing,  though  its  equivalent. 

This  declaration  counts  on  a  promise  of  $100  if  Gilkey  would  tell 
Bailey  who  go  the  money;  and,  3d,  on  a  promise  of  $200  if  Bailey 
should  get  the  money  back. 

The  contract  should  be  understood  as  plain  common  sense  would 
construe  it ;  and  the  person  who  actually  took  the  money  was,  in  the 
meaning  of  the  contract,  the  person  who  got  it,  though  there  might 
be  others  aiding  him  in  the  robbery,  and  with  whom  he  shared  a 
portion  of  the  spoils. 

That  under  the  second  count  the  jury  should  \ye  satisfied  that  all 
the  money  was  in  fact  recovered  in  consequence  of  the  information 
given  by  Gilkey. 

The  plaintiff  had  a  verdict. 

Frame  and  Laics,  for  plaintiff. 

Bates  and  Comegys,  for  defendant. 


WILLIAM  CLOUD  vs.  The  STATE  OF  DELAWARE. 

A  certiorari  lies  on  an  order  of  filiation  made  by  a  justice  of  the  peace  in  a 

case  of  bastardy. 
The  order  of  filiation  is  a  judgment. 
A  justice's  court  is  a  court  of  record. 

Certiorari  to  Justice  Wilds. 

Record,  to  wit : 

The  State  of  Delaware  vs.  William  Cloud,  Jr.  In  a  case  of  bas- 
tardy. Complaint  made  9th  August,  1837,  before  Justice  Wilds,  on 
the  solemn  oath  of  Maria  Rash,  that  on  the  4th  June,  1837,  she  was 
delivered  of  a  female  bastard  child,  and  that  William  Cloud,  Jr.,  is 
the  father  of  said  female  bastard  child.  Process  issued  and  returned 
cepi  corpus,  10th  August,  1837,  "  when  defendant  appeared  with 
approved  surety  and  entered  into  a  bond  of  indemnity,  to  the  trus- 
tees of  the  poor,  in  the  sum  of  $160;  with  William  Cloud,  Senr., 
surety  before  me,  James  D.  Wilds,  the  justice  aforesaid,  when  I  did 
further  order  that  the  said  William  Cloud,  Jr.,  pay  to  the  said  Maria 
Rash  five  dollars  lying-in  expenses,  and  one  dollar  and  fifty  cents 
per  month,  for  each  and  every  month,  from  the  birth  of  said  child 
until  it  shall  arrive  at  the  full  age  of  seven  years,  if  so  long  charge- 
able.    The  said  allowance  to  be  paid  to  the  said  Maria  Rash,  or 
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Buch  person  or  persons  having  charge  or  keeping  of  said  female 
bastard  child." 

The  exceptions  were,  1st,  Because  the  record  showed  that  the 
justice  did  not  try  the  cause,  nor  did  he  decide  and  determine  that 
the  said  William  Cloud,  Jr.,  is  the  father  of  said  bastard  child: 

2d,  Because  the  indemnity  bond  was  taken  to  the  trustees  of  the 
poor,  whereas  the  same  should  have  been  executed  to  the  State  of 
Delaware : 

3d.  Because  the  said  order  of  the  justice  ascertains  no  certain  day 
at  which  the  monthly  allowance  shall  commence;  the  time  of  the 
birth  of  the  child  not  being  ascertained  by  the  justice;  nor  does  the 
order  specify  whether  the  month's  allowance  shall  be  for  calendar 
or  lunar  months. 

The  act  giving  jurisdiction  in  cases  of  bastardy  to  justices  of  the 
peace,  directs  that  "  when  it  is  determined  that  a  person  is  the  father 
of  a  bastard  child,  the  justice  shall  order  that  the  said  person  with 
sufficient  surety  or  sureties  become  bound  to  the  State  of  Delaware, 
by  a  joint  and  several  obligation,  in  the  penal  sum  of  one  hundred 
and  sixty  dollars;  with  condition,  &c.  &c.,  and  that  the  justice  shall 
further  order  that  the  said  person  pay  for  lying  in  expenses,  and  a 
monthly  allowance  for  maintenance  of  the  child  every  calendar  month 
from  the  birth  until  the  child  shall  attain  to  the  age  of  seven  years, 
if  so  long  chargeable."     (Digest,  71.) 

The  first  question  that  arose  in  the  argument  was,  whether  a  cer- 
tiorari would  lie  on  a  justice's  order  of  filiation;  which  the  court  de- 
cided in  the  affirmative.  The  order  of  filiation  is  a  judgment;  the 
justice's  court  is  a  court  of  record,  (a)  having  the  power  to  fine  and 

(a)  Caldwell  vs.  Hodgson's  adm'r.  Supreme  Court,  Kent,  October 
Term,  1793. 

The  court  of  a  justice  of  the  peace  is  a  court  of  superior  jurisdiction,  and 
diminution  may  be  alledged  on  the  return  of  its  record. 

This  case  came  before  the  court  on  the  return  of  the  proceedings  of  a 
justice  of  the  peace  to  a  certiorari. 

Miller,  for  Caldwell,  the  appellant,  on  a  suggestion  filed  of  diminution, 
moved  the  court  for  a  rule  on  the  justice  to  amend  his  return. 

Fisher,  for  the  appellee,  opposed  the  motion,  contending  that  as  the 
record  had  been  returned  by  a  judicial  officer,  the  court  ought  not  to  pre- 
sume a  diminution ;  but  rather  that  it  was  returned  as  perfect  as  the  state 
of  facts  would  permit.  That  diminution  cannot  regularly  be  alleged  of 
proceedings  returned  from  courts  of  inferior  jurisdiction.  1  Salk.  266; 
Sid.  40.  That  the  jurisdiction  of  justices  of  the  peace  must  certainly  be 
inferior.     3  Bl.  Com.  37.     Their  powers  as  to  civil  suits  are  extremely 
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imprison;  and  is  subject  to  the  supervisory  power  of  this  court  on 
certiorari,  to  review  and  correct  its  proceedings.  This  court  has  all 
the  powers  of  the  Court  of  King's  Bench  on  this  subject. 

The  judgment  in  the  case  was  reversed,  on  the  ground  taken  in 

contracted ;  founded  on  particular  acts  of  assembly ;  only  extend  to  small 
sums ;  and  circumscribed  by  the  bounds  of  a  county.  If  the  jurisdiction 
of  a  justice  of  the  peace  be  superior,  what  is  that  of  this  court  to  be 
called. 

Miller,  contra. —  Courts  are  properly  devisible  into  supreme,  superior 
and  inferior,  according  to  the  English  distribution.  Superior  courts  are 
again  divided  into  more  principal  and  less  principal.  In  this  last  di- 
vision it  would  seem  justices'  courts  are  included.     1  Bac.  558. 

The  true  idea  of  an  inferior  jurisdiction  involves  circumstances  and 
characteristics  in  no  wise  applicable  to  justices'  courts.  In  its  original 
creation  it  is  confined  to  causes  arising  from  contracts  made,  and  cir- 
cumstances occurring  within  the  bounds  of  the  jurisdiction.  1  Bac.  562, 
564;  7  Vin.  20,  pi  1,  2,  8,  22,  pi.  8,  29,  pi  83. 

In  England,  courts  Palatine  are  considered  as  superior  courts.  6  Vin. 
673,  pi.  4.  The  court  of  Eli  is  inferior,  and  differs  from  courts  Palatine 
only  in  respect  of  jurisdiction  of  causes  originating  wholly  or  in  part 
within  the  limits  of  its  jurisdiction.    2  Bac.  204;  1  Bac.  633,  560-3. 

The  jurisdiction  of  justices  of  the  peace  is  not  thus  contracted.  In 
one  sense,  it  extends  all  over  the  world;  for  they  may  as  well  take  cog- 
nizance of  contracts  made  in  China  as  in  Dover. 

It  is  an  essential  quality  of  superior  jurisdiction,  that  they  be  cou-ts 
of  record;  and  all  courts  are  of  record,  which  have  the  power  to  fine  and 
imprison.  Salk.  200,  pZ.  1 ;  1  Bacon  559,  565.  Justices  of  the  peace  have 
this  power.  1  Del  Laws,  142,  157.  They  are  to  keep  fair  entries  or 
records  of  their  proceedings.    li.  157. 

It  would  seem  too,  that  most  courts  of  inferior  jurisdiction  are 
founded  on  charter,  prescription,  &c. ;  but  that  those  of  superior  always 
originate  either  from  positive  statute  or  immemorial  establishment  in 
the  common  law.    7  Vin.  27,  pi  17;  1  Bac.  562;  1  Lil  Ahr.  507;  0.  4. 

Let  it  not  be  imagined  that  this  jurisdiction  cannot  be  a  court  of  rec- 
ord, because  it  consists  of  but  one  person ;  for  there  are  several  courts  of 
record  in  England,  where  one  judge  may  administer  justice.  1  Bac. 
555 ;  2  Haw.  3  §  10. 

Read,  Chief  Justice. —  The  court  had  not  much  doubt  upon  the  sub- 
ject, through  the  whole  course  of  the  argvunent ;  but  as  this  happened  to 
be  the  first  application  of  the  kind  since  we  have  set  here,  we  were  de- 
sirous of  having  it  pretty  fully  argued,  that  all  doubt  might  be  removed. 
This  has  been  done ;  and  we  are  now  fully  satisfied  that  courts  of  justices 
of  the  peace  are  of  superior  jurisdiction ;  and  consequently,  that  diminu- 
tion may  be  alleged  to  the  returns  of  their  records.  It  appears  pretty 
evidently,  that  this  record  justifies  diminution,  therefore 

Motion  granted. 
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the  first  exception,  that  there  had  been  no  hearing  of  the  cause,  and 
no  determination  that  the  plaintiff  in  error  was  the  father  of  the  child. 

Frame,  for  plaintiff  in  error. 

Rogers,  jr.,  for  the  State. 


BENAIAH  WATSON,  Administrator  of  ELIAS  SHOCKLEY,  de- 
ceased, p.  b.,  defendant  in  error,  vs.  MARTHA  LOCKWOOD,  d.  b., 
plaintiff  in  error. 

On  a  trial  by  referees  they  must  report  in  icriting,  and  the  record  must  show 

this  or  it  will  be  bad  on  certiorari. 
Where  the  certificate  did  not  show  that  the  record  was  full,  the  court  ordered 

a  second  return  even  at  tlie  second  term. 

Certiorari  to  Justice  Hammersley. 

Record.  Watson,  administrator  of  Markley  vs.  Lockwood, 
Summons  on  account.  Demand,  $26.  Appearance;  trial  by  re- 
ferees, "  who,  being  sworn  and  affirmed,  after  hearing  the  proofs  and 
allegations  of  the  parties,  do  report  in  favor  of  the  plaintiff  in  the  sum 
of  twenty-six  dollars.  Judgment  rendered  in  favor  of  plaintiff  for  the 
above  $26,  and  cost  of  suit."  The  record  then  set  out  a  copy  of 
the  summons,  and  of  the  execution  process,  with  this  certificate :  "  I 
do  hereby  certify  the  above  to  be  a  true  copy  of  the  warrant,  and 
also  of  the  execution  issued  by  me  in  the  above  case.  As  witness 
my  hand  and  seal  this  19th  day  of  October,  1837. 

(Signed,)         Thomas  R.  Hammersley." 

The  exception  was,  that  the  report  of  the  referees  was  not  sent 
up;  and  for  this  cause; 

The  Court,  of  their  own  motion,  directed  a  further  return,  though 
this  was  the  second  term.  The  certificate  does  not  show  that  a  full 
copy  of  all  the  record  and  proceedings  has  been  sent  up;  if  it  did, 
we  would  not  now  allow  diminution  to  be  alledged.  But  it  may  be, 
consistently  with  the  certificate,  that  there  was  a  written  report  by 
the  referees ;  we,  therefore,  do  not  contradict  the  return  by  ordering, 
as  we  do,  a  further  return  upon  causes  of  diminuation,  which  both 
parties  have  leave  to  suggest. 

Diminution  was  alledged  in  behalf  of  the  defendant  in  error,  and 
a  further  return  sent  up,  corresponding  with  the  first  return  in  all 
particulars  except  the  certificate,  which  verified  it  as  a  "  full  and  true 
copy  of  the  entire  record  and  proceedings." 
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To  this  record  the  following  causes  of  error  were  assigned : 

1st.  That  it  does  not  appear  that  the  referees  were  sworn  or  af- 
firmed according  to  law. 

2d.  Xor  that  they  heard  the  proofs  and  allegations  of  the  parties. 

3d.  Because  the  referees  did  not  make  a  report  and  return  the 
same  to  the  justice  as  required  by  law. 

Per  Curiam. —  The  law  positively  requires  that  the  report  of  the 
referees  shall  be  in  writing,  {Digest,  335.)  We  allowed  diminution 
to  be  alledged  last  term,  because  the  record  seemed  from  the  cer- 
tificate not  to  be  fully  returned,  and  we  thought  it  probable  that  a 
further  return  would  show  that  such  report  had  been  made;  but  the 
last  return,  which  is  certified  to  be  a  full  copy  of  all  the  record,  does 
not  cure  this  djefect.  We  reverse  the  judgment,  therefore,  on  the 
ground  that  it  does  not  appear  by  the  record  that  the  referees  made 
any  report  under  their  hands. 

Judgment  reversed. 

Bates,  for  plaintiff  in  error. 

Frame,  for  defendant  in  error. 


In  the  matter  of  Xegro  HANNAH  a  slave  of  EICHARD  COOPER. 

The  liability  of  the  owner  of  a  slave  discharged  after  thirty-five  years  of  age, 
to  repay  the  trustees  of  the  poor  the  expense  of  maintaining  such  slave; 
extends  to  the  children  and  legatees  of  such  owner. 

In  the  Court  of  General  Sessions  for  Kent  county,  Comegys,  for 
the  trustees  of  the  poor,  obtained  a  rule  on  Clarissa  Cooper,  ad- 
ministratrix d.  b.  n.  c.  t.  a.  of  Richard  Cooper,  deceased,  William  H. 
Cooper,  Ignatius  T.  Cooper,  and  Henry  Pratt,  administrator  of 
Richard  J.  Cooper,  deceased,  children  and  heirs  at  law  of  said  Rich- 
ard Cooper,  to  show  cause  why  an  order  should  not  be  made  on 
them,  as  the  heirs  and  legal  representatives  of  said  Richard  Cooper, 
to  reimburse  the  said  trustees  of  the  poor  the  expenses  incurred  by 
them  in  support  of  negro  Hannah,  a  slave  of  said  Richard  Cooper, 
discharged  from  his  service  after  she  was  thirty-five  years  of  age; 
and  for  funeral  expenses  of  the  said  slave.  At  the  hearing,  the  order 
was  resisted,  on  the  ground  that  no  one  but  the  master  or  mistress 
was  liable  under  the  statute,  {Digest,  415,  sec.  3;)  but  the  court,  on 
the  equity  of  that  act,  made  the  rule  absolute,  and  ordered  that  the 
said  widow  and  administratrix,   and  the   said  children   of   Richard 
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Cooper,  who  were  also  his  devisees  and  legatees,  should  pay  to  the 
trustees  of  the  poor  of  Kent  county,  the  sum  of  $168,  to  reimburse 
them  their  expenses  in  the  premises. 

Rule  absolute. 

Comegys,  for  the  rule. 

Frame,  contra. 


JOHN  R.  LATIMER  Adm'r.  d.  b.  n.  of  MARY  RICHARDSON, 
dec'd.  vs.  THOMAS  PETERSON,  terre  tenant. 

Payments  by  an  executor  or  administrator  towards  a  judgment  recovered 
against  the  decedent,  and  existing  as  a  lien  at  the  time  of  his  death,  will 
prevent  the  presumption  of  payment  arising  from  lapse  of  time. 

Lands  bound  by  judgment  against  the  decedent,  are  bound  in  the  hands  of  the 
heir  or  devisee  by  a  judgment  on  a  sci.  fa.  against  the  executor  or  adminis- 
trator. 

And  there  is  no  necessity  of  making  the  heir,  devisee  or  terre  tenant,  a  party  iu 
such  set.  fa. 

Scire  facias  to  November  term,  1835,  on  judgment  No.  107,  to 
May  term,  1806. 

Case  stated. 

"  On  the  10th  of  March,  A.  D.  1795,  John  Yandever  gave  his 
bond  of  that  date  to  Mary  Richardson  for  £134  currency,  with  in- 
terest from  the  date  with  warrant  of  attorney  to  confess  judgment. 
Judgment  was  confessed  May  term,  1806,  in  favor  of  Henry  Lati- 
mer, surviving  administrator  of  Mary  Richardson.  A  scire  facias 
was  issued  upon  this  judgment  to  December  term,  1807,  and  judg- 
ment rendered  upon  the  scire  facias  at  May  term,  1809,  upon  which 
a  fieri  facias  (vice  comes)  issued  to  December  term,  1809.  The  in- 
terest had  been  paid  from  time  to  time,  and  on  the  27th  September, 
1809,  John  Yandever,  the  defendant,  paid  the  sum  of  $42  88  in  full 
for  two  years  interest,  to  the  10th  day  of  March,  1809.  John  Yan- 
dever made  his  will  on  the  6th  February,  1810,  and  died  a  few  days 
afterwards,  having  devised  his  real  estate  to  his  two  sons,  Thomas 
Yandever  and  Peter  Yandever ;  and  made  his  son  Thomas  his  sole 
executor.  After  the  death  of  John  Yandever,  Thomas  Yandever, 
his  sole  executor  and  one  of  his  devisees,  continued  to  pay  the  inte- 
rest on  the  debt,  and  on  the  14th  July,  1827,  paid  $152  48  in  full  for 
interest  to  the  10th  March,  1827.  No  subsequent  payment  has  been 
made,  but  Thomas  Yandever,  the  executor  and  one  of  the  devisees, 
has  repeatedly  promised  to  pay  the  debt.     Peter  Yandever,  the  other 
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devisee,  has  in  no  mode  recognized  the  existence  of  the  claim.  The 
questions  propounded  to  the  court  are;  first,  whether  there  is  any 
ground  for  a  legal  presumption  of  payment  of  the  judgment  on  the 
part  of  Peter  Vandever  from  the  lapse  of  time;  and,  secondly,  if 
such  legal  presumption  arises,  whether  it  is  not  rebutted  by  the  pay- 
ments and  promises  of  Thomas  Vandever,  the  executor  and  other 
devisee.  The  defendant,  Thomas  Peterson,  one  of  the  terre  tenants, 
claims  under  Peter  Vandever." 

It  was  argued,  on  behalf  of  the  plaintiff,  that  there  was  no  bar 
arising  from  the  lapse  of  time.  The  judgment  was  existing  at  the 
death  of  John  Vandever,  and  was  a  lien  on  all  his  lands.  'The  lien 
was  not  created  by  the  executor  but  by  the  testator  himself.  It  was 
revived  by  scire  facias  and  kept  alive  by  vice  comes.  This  prevented 
the  legal  presumption  of  payment,  and  the  presumption  of  fact  is 
rebutted  by  continual  payments  made  by  Thomas  Vandever,  the 
executor  and  one  of  the  devisees  of  the  land.  As  executor  he  was 
bound  to  pay  this  judgment;  the  assets  in  his  hands  were  applicable 
to  it;  and  such  payments  recognize  the  existence  of  the  judgment. 
The  executor  by  submitting  to  arbitration,  may  even  create  a  lien 
against  his  testator's  estate;  much  more  can  he  continue  one  fn  force 
by  payments  made  in  the  regular  administration  of  the  assets  in  his 
hands.    The  payment  is  a  duty  which  he  cannot  omit. 

On  the  other  hand  it  was  contended, 

That  the  acts  of  Thomas  Vandever,  either  as  executor  or  as  one 
of  the  devisees,  could  not  affect  Peter  Vandever  the  other  devisee. 
He  has  never  recognized  this  judgment  during  a  period  of  twenty 
years,  and  as  to  him  it  must  be  presumed  to  be  paid.  The  executor 
cannot  prevent  the  presumption  which  arises  from  lapse  of  time  by 
any  promise  or  payment.  ISTeither  will  his  acknowledgment  as  de- 
visee prejudice  the  other  devisee.  As  executor  he  is  not  entitled  to 
possession  of  the  land,  and  cannot  bind  the  heir  by  any  lien  other- 
wise than  in  the  modes  specified  by  the  act  of  assembly.  The  ad- 
mission of  an  administrator  made  in  court,  even  his  confession  of 
judgment,  will  not  bind  the  heir ;  how  then  can  his  acts  in  pais  have 
that  effect? 

This  is  a  scire  facias  against  the  heir.  He  may  plead  any  thinsr 
to  it  that  he  might  have  pleaded  to  the  original  judgment.  He  pleads 
payment  and  relies  on  the  presumption  arising  from  lapse  of  time. 
The  attempt  is  to  rebut  this  presumption  by  the  payments  and  ad- 
missions of  the  executor.  The  acts  of  the  executor  in  this  respect 
are  not  binding  on  the  heir. 

By  the  Court: 

J.  M.  Clayton-,  Chief  Justice. —  It  appears  from  the  record  that 
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Thomas  Vandever,  the  executor  of  John  Vandever,  deceased,  is  a 
party  to  this  suit,  and  that  judgment  has  been  entered  against  him 
and  two  other  terre  tenants. 

We  are  of  opinion  that  there  is  no  ground  for  a  legal  presumption 
of  payment  of  the  judgment  on  the  part  of  Peter  Vandever  from  the 
lapse  of  time.  The  executor  was  the  proper  person  to  pay  the 
judgment.  The  land  of  the  debtor  was  a  fund  in  his  hands  for  pay- 
ment of  the  judgment,  and  the  repeated  acknowledgments  and  partial 
payments  by  the  executor  (to  say  nothing  of  the  vice  comes  entered 
on  the  record)  rebut  any  legal  presumption  of  satisfaction  made  by 
him.  Undoubtedly  an  executor  cannot  confess  a  judgment  in  an 
ordinary  suit  for  a  debt  due  from  his  testator,  so  as  to  bind  the  land 
in  the  hands  of  the  heir  or  devisee,  for  the  statute  requires  an  award 
of  referees  or  the  verdict  of  a  jury  to  create  a  new  lien  on  the  land 
of  the  deceased.  But  in  this  case  the  original  judgment  was  a  lien 
in  the  lifetime  of  the  deceased;  and  if  the  executor  has  wasted  the 
estate  by  these  payments,  or  wrongfully  acknowledged  the  judgment 
to  be  in  force,  he  is  answerable  for  it;  but  there  can  be  no  reason 
why  his  acts  shall  not  be  held  all  suflBcient  to  keep  alive  the  debt. 
Were  it  otherwise,  no  executor  could  by  payment  of  interest  or  part 
payment  of  a  judgment,  save  the  estate  of  his  testator  from  a  ruinous 
sale  by  the  creditor.  The  creditor  could  grant  no  indulgence  al- 
though applied  to  by  the  trustee  appointed  by  law  to  protect  the 
assets,  aided  by  part  pa^onents  and  promises  to  discharge  the  whole 
debt. 

In  the  present  case,  therefore,  we  give  judgment  for  the  plaintiff; 
but  we  think  it  not  amiss  to  add,  that  such  a  judgment  is  not  neces- 
sary to  authorize  a  sale  of  land  in  the  hands  of  a  devisee  or  heir.  In 
that  case,  a  judgment  against  the  executor  or  administrator  would 
be  sufficient  to  justify  a  sale  of  all  the  lands  of  the  deceased  for  the 
pa^Tnent  of  a  debt  secured,  as  this  was,  by  judgment  in  his  lifetime. 

Judgment  for  plaintiff. 

R.  II.  Bayard .  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 
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WILLIAM  SILVER  vs.  GEORGE  RHODES. 

In  pleading  on  a  penal  statute,  a  proviso  or  exception  which  is  part  of  the 

enacting  clause  must  be  negatived;  but  a  subsequent  exception  is  matter  of 

defence. 
The  distinction  is  betAveen  a  proviso  in  the  description  of  the  offence,  and  a 

subsequent  exemption  from  the  penalty. 
In  an  action  on  the  statute  for  not  satisfying  a  judgment,  the  plaintiff  need 

not  aver  that  the  money  was  not  received  from  the  sheriff,  &c.,  on  execution. 
A  writ  is  pleaded  by  its  teste,  number  and  term. 
The  judgment  for  plaintiff  on  a  demurrer  to  his  declaration  is  quod  recuperet; 

and  he  may  either  execute  an  inquisition,  or  move  for  an  order  to  assess 

damages  at  bar. 

Action  on  the  statute  for  not  entering  satisfaction  on  a  judgment. 
Xarr.    Demurrer. 

November  Term,  1837. 

New  Castle  County,  ss. 

George  Rhodes  was  attached  to  answer  William  Silver,  of  a  plea  of 
trespass  on  the  case.  And  thereupon,  the  said  William  Silver,  by 
George  B.  Rodney  his  attorney  complains,  for  that  whereas,  the  said 
George  Rhodes  heretofore,  to  wit:  on  the  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  thirty-one, 
at  Xew  Castle  county,  caused  and  procured  to  be  sued  and  prosecu- 
ted out  of  the  Court  of  Common  Pleas  of  the  State  of  Delaware,  in 
and  for  New  Castle  county,  a  certain  writ  of  capias  ad  responden- 
dum, number  76  of  the  December  term  of  the  said  court,  in  the  year 
aforesaid,  at  the  suit  of  the  said  George  Rhodes,  against  the  said 
William  Silver  and  John  L.  Deputy,  Samuel  Laws,  William  Jami- 
son and  Jeffry  Hull;  and  afterwards,  to  wit:  on  the  thirteenth  day 
of  May,  A.  D.  1833,  at  Xew  Castle  county  aforesaid,  by  the  confes- 
sion of  the  said  William  Silver,  one  of  the  said  defendants,  he  the 
said  George  Rhodes  did  take  and  recover  against  the  said  William 
Silver  in  that  suit,  a  judgment  for  the  sum  of  one  hundred  dollars 
with  costs.  And  whereas,  afterwards,  the  said  George  Rhodes  did 
cause  a  writ  of  scire  facias  to  be  issued,  to  wit:  at  New  Castle  coun- 
ty aforesaid,  upon  the  judgment  so  as  aforesaid  obtained  against  the 
said  William  Silver,  the  said  writ  being  numbered  175,  to  the  No- 
vember term  of  the  said  Superior  Court,  in  the  year  1835,  upon  which 
said  suit  the  said  George  Rhodes  did  recover  judgment  on  the  six- 
teenth day  of  May,  1836.  And  the  said  William  Silver,  in  fact  says, 
that  he  the  said  George  Rhodes,  after  the  recovery  of  the  said  judg- 
ment for  one  hundred  dollars  with  costs,  and  the  judgment  obtained 
on  the  said  scire  facias,  to  wit:  on  the  thirteenth  day  of  Aug^iist,  in 
the  year  1836,  at  New  Castle  county  aforesaid,  received  satisfaction 
of  the  sum  due  to  him  the  said  George  Rhodes,  on  the  said  judgment 
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so  as  aforesaid  obtained  against  the  said  William  Silver,  for  one  hun- 
dred dollars  with  costs,  and  also  for  the  sum  due  to  him  on  the  said 
judgment  obtained  in  the  said  scire  facias.  And  although  it  was  the 
duty  of  the  said  George  Rhodes,  within  sixty  days  after  such  satis- 
faction received  as  aforesaid,  to  have  caused  such  satisfaction  to  be 
entered  upon  the  record  of  the  said  judgment  so  as  aforesaid  obtain- 
ed against  the  said  William  Silver  for  "  one  hundred  dollars  with 
costs,"  according  to  the  force  and  form  of  the  statute  in  such  case 
made  and  provided:  nevertheless,  the  said  George  Rhodes,  not  re- 
garding the  said  statute  in  such  case  made  and  provided,  nor  his  du- 
ty in  that  behalf,  but  contriving  and  wrongfully  intending  unjustly  to 
aggrieve  and  oppress  the  said  William  Silver  in  this  behalf,  contrary 
to  the  statute  aforesaid  and  the  laws  of  the  land,  did  not,  within  sixty 
days  after  satisfaction  received  as  aforesaid  on  the  judgment  last 
aforesaid,  cause  satisfaction  to  be  entered  upon  the  record  of  the  said 
judgment;  but  altogether  neglected  and  refused  so  to  do,  and  still  doth 
neglect  and  refuse;  by  means  whereof  the  said  AVilliam  Silver  hath 
been  seriously  injured  in  his  credit,  and  otherwise  very  much  preju- 
diced and  oppressed;  to  the  damage  of  the  said  William  Silver;  of 
one  hundred  dollars ;  and  therefore  he  brings  suit. 

Demurrer. 

And  the  said  George  Rhodes,  by  J.  Rogers,  his  attorney,  comes 
and  defends  the  wTong  and  injury  when,  &c.,  and  says  that  the  said 
declaration  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  stated  and  set  forth,  are  not  sufficient  in  law 
for  the  said  William  Silver  to  have  or  maintain  his  aforesaid  action 
against  the  said  George  Rhodes  and  that  he  the  said  George  Rhodes; 
is  not  bound  by  the  law  of  the  land  to  answer  the  same;  and  this  he 
is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  declaration 
in  this  behalf,  the  said  George  Rhodes  prays  judgment,  and  that  the 
said  William  Silver  ma}'  be  barred  from  having  or  maintaining  his 
aforesaid  action  against  him,  &c.  And  the  said  George  Rhodes,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided, 
states  and  shows  to  the  court  here  the  following  causes  of  demurrer 
to  the  said  declaration ;  that  is  to  say:  that  no  day  or  time  is  alledged 
in  the  said  declaration  at  which  the  said  writ  of  capias  ad  respon- 
dendum is  supposed  to  have  been  issued :  that  no  judgment  for  costs 
is  set  out,  nor  is  the  amount  of  said  costs  specified ;  that  no  judgment 
in  the  said  writ  of  scire  facias  is  sot  forth,  nor  is  there  any  allegation 
of  the  nature  of  the  said  judgment:  that  it  does  not  appear  by  which 
of  the  judgments  mentioned  in  the  said  d^olaration  the  sum  therein 
stated  was  due;  that  it  is  not  distinctly  alled<?ed  which  of  the  said 
judgments  was  actually  satisfied  ;  that  tlie  l^reach  of  the  said  deck- 
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ration  does  not  declare  as  to  which  of  the  said  judgments  satisfaction 
was  not  entered  on  the  record;  that  it  is  not  alledged  that  the  said 
George  Khodes  received  satisfaction  without  any  writ  of  execution 
having  been  issued;  and  that  the  said  declaration  is  in  other  respects 
uncertain,  informal  and  insufficient. 

Rogers,  in  support  of  the  demurrer : 

The  party  plaintiff  is  bound  to  show  by  his  narr.  that  he  comes 
within  the  provisions  of  the  statute :  that  the  defendant  is  liable  to  its 
penalty.  (Digest,  485.)  The  act  makes  it  obligatory  on  a  person 
receiving  satisfaction  of  a  judgment,  to  enter  satisfaction  on  the  re- 
cord; but  it  provides  that  the  penalty  shall  not  attach  or  apply  to  a 
case  where  the  money  is  received  on  execution  process.  It  is  not 
enough,  therefore,  that  the  defendant  received  satisfaction  of  his  judg- 
ment against  the  plaintiff  to  make  him  liable  to  this  action,  but  he 
must  have  received  it  otherwise  than  on  execution  process.  And  al- 
though the  rule  is  generally  against  averring  a  negative,  it  is  univer- 
sal)  that  where  an  exception  is  contained  in  the  act  or  clause  giving 
a  penalty,  it  must  be  negatived.  (Dwarris  on  Stat.  G66;  1  Term. 
Rep.  144.) 

The  act  is  general  in  its  terms.  Wherever  a  person  to  whom  a 
sum  of  money  is  due  by  judgment  receives  payment,  he  shall  enter 
satisfaction  of  such  judgment  on  the  record :  then  follows  the  proviso 
excluding  from  the  operation  and  penalty  of  the  act,  the  case  of  a 
payment  on  execution  process;  which,  whether  it  be  a  qualification, 
exception  or  restriction  of  the  general  application  of  the  enacting 
clause,  must  be  negatived,  and  the  defendant  shown  not  to  be  shelter- 
ed under  it ;  otherwise  the  plaintiff  has  not  made  out  his  case.  The 
allegation  is,  that  satisfaction  was  received;  but  satisfaction  might 
have* been  received  through  the  sheriff;  and,  if  so,  the  plaintiff  is  not 
entitled  to  the  penalty.    Must  not  he  negative  the  exception? 

On  the  special  grounds.  The  narr.  sets  out  two  judgments,  and  it 
it  difficult  to  say  which  of  them  it  is  complained  that  the  defendant 
did  not  satisfy.  The  confusion  in  the  manner  of  stating  these  judg- 
ments will  vitiate.  Even  if  the  averments  would  apply  to  both  judg- 
ments, it  may  be  that  they  are  distinct ;  and  a  failure  to  satisfy  both 
would  create  distinct  causes  of  action. 

The  judgment  on  the  scire  facias  is  not  set  forth  so  as  to  show  what 
kind  of  a  judgment  it  was ;  and  the  original  judgment  is  badly  plead- 
ed for  uncertainty  as  to  the  costs.  The  original  writ  is  badly  plead- 
ed without  showing  its  date 

Rodney,  contra : 

The  writ  is  well  described  by  its  number  and  term. 
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The  allegation  of  the  original  judgment  is  precisely  in  the  words  of 
that  judgment,  for  one  hundred  dollars  and  costs. 

It  was  not  necessary  to  set  out  any  judgmeni  on  the  scire  facias. 
The  original  judgment  was  the  one  by  which  the  money  was  reco- 
vered and  due ;  and  that  was  the  judgment  to  be  satisfied. 

As  to  the  general  demurrer.  This  is  not  a  proviso  or  exception  to 
the  enacting  clause;  but  a  limitation.  The  act  does  not  extend  to 
the  case  of  mone}'  paid  in  a  particular  way.  If  the  recovery  is  on 
execution  process,  it  is  beyond  the  range  of  the  statute;  but  this  is 
matter  of  defence  and  need  not  be  stated  and  denied  in  the  plaintiff's 
pleading.  "  The  case  shall  not  be  within  this  section ; "  that  is,  the 
law  is  limited  and  restricted  so  as  not  to  extend  to  or  cover  this  case, 
(8  Term.  Rep.  294.) 

By  the  Court: 

Harrington,  Justice. —  The  declaration  sets  out  both  the  original 
judgment  and  the  judgment  on  the  scire  facias ;  but  the  breach  ife  for 
neglect  of  duty  in  not  satisfying  the  original  judgment.  It  supposes 
that  to  be  the  judgment  which  the  law  imposes  the  obligation  to 
satisfy;  and,  in  our  opinion,  correctly.  That  is  the  judgment  which 
fixes  the  defendant's  liability;  the  other  is  but  an  award  of  execution 
process  to  enforce  the  liability.  The  money  is  due  by  the  former, 
though  the  right  to  sue  out  execution  for  collecting  it  is  given,  or 
rather  renewed,  by  the  latter.  Possibly  an  entry  of  satisfaction 
on  the  docket  of  the  latter  judgment  might  be  a  substantial  compli- 
ance with  the  act,  and  a  satisfaction  of  the  former;  but  this  is  not 
the  question  now;  and  if  such  an  entry  were  held  good  it  would  be 
only  because  it  was  in  fact  a  satisfaction  of  the  original  judgment. 

Was  it  necessary  then  for  the  plaintiff  in  averring  that  the* sum 
due  by  this  judgment  had  been  paid,  and  no  satisfaction  thereof 
entered,  to  deny  that  the  same  was  "  received  from  the  sheriff  or 
other  officer  on  execution,"  in  order  to  entitle  himself  to  his  action 
under  the  statute?  In  pleading  on  statutes,  the  rule  is  much  the 
same  as  in  pleading  upon  any  writing  which  is  the  foundation  of  the 
action.  The  plaintiff  need  set  out  no  more  than  is  necessarv  for  his 
purpose  unless  there  be  some  proviso  or  exception,  parcel  of  the 
clause  pleaded,  which  qualifies  or  restrains  it.  If  so  it  must  be 
pleaded,  otherwise  the  foundation  of  the  action  is  false.  Thus,  in 
the  case  cited  from  Term  Reports,  the  action  was  on  a  penal  statute 
which  prohibited  the  impressment  of  certain  British  seamen,  unless 
such  seamen  should  have  before  deserted  from  a  ship  of  war.  The 
proviso  here  was  parcel  of  the  prohibition,  and  the  offence  could 
not  be  described  without  averring  that  the  seamen  impressed  had 
not  deserted.     But  the  court  distinguished  between  "a  proviso  in 
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the  description  of  the  offence,  and  a  subsequent  exemption  from  the 
penalty  under  certain  circumstances ; "  between  an  exception  in  the 
enacting  clause,  and  an  exception  in  a  subsequent  clause.  The 
reason  is  not  because  an  exception  is  not  as  forcible  in  one  clause 
as  another,  but  because  where  it  is  a  part  of  the  clause  which  gives 
the  action  that  clause  cannot  be  declared  on  truly  without  showing 
and  denying  the  exception.  How  is  it  here?  Is  this  matter  a  pro- 
viso contained  in  the  description  of  the  offence,  or  a  subsequent  ex- 
emption? It  is  enacted,  that  whenever  a  person  to  whom  a  sum  is 
due  by  judgment  receives  satisfaction  thereof,  he  shall  cause  satisfac- 
tion to  be  entered  within  sixty  days,  and  in  default  of  so  doing  the 
right  of  action  is  given.  This  is  the  enacting  clause,  describing  the 
offence  and  prescribing  the  remedy;  and  it  may  be  pleaded  truly 
without  noticing  the  subsequent  restriction.  The  act  proceeds  in  a 
separate  paragraph  to  point  out  the  mode  of  entering  such  satisfac- 
tion; and  again,  in  another  paragraph,  though  in  the  same  section, 
to  exclude  from  its  operation  certain  judgments  before  justices  of  the 
peace,  and  cases  in  which  the  sum  due  is  received  from  the  sheriff 
or  other  officer  on  execution.  This  appears  to  us  clearly  to  be,  ac- 
cording to  Lord  Mansfield's  distinction,  "  a  subsequent  exemption 
from  the  penalty  under  certain  circumstances,"  and  therefore  matter 
of  defence,  rather  than  "  a  proviso  in  the  description  of  the  offence,"' 
which  it  would  be  necessary  for  the  plaintiff  to  aver  against  in  his 
declaration. 

As  to  the  causes  of  special  demurrer,  the  matters  assigned  are, 
1st.  That  no  day  is  assigned  for  the  issuing  of  the  capias  ad  re- 
spondendum in  the  original  action  at  the  suit  of  Rhodes  against  Silver ; 
but  that  writ  is  described,  and  sufficiently  described,  not  by  its  date, 
but  by  its  number  and  term,  viz:  No.  76,  to  the  December  term  of 
this  court,  1831.  This  is  sufficient.  It  is  at  least  as  precise  and  cer- 
tain as  a  description  of  the  writ  by  its  date,  by  which  we  understand 
is  meant  the  day  on  which  it  actually  issued;  though  neither  is  the 
usual  form  of  pleading  a  writ.  The  best  precedents  describe  it  by  its 
teste,  number  and  return  term. 

2d.  It  was  also  objected,  that  there  is  no  judgment  for  costs  set 
out,  nor  the  amount  thereof  specified ;  and  also,  that  the  terms  of  the 
judgment  on  the  scire  facias  are  not  set  out.  But  the  original  judg- 
ment is  pleaded  in  its  terms  as  a  "  judgment  for  the  sum  of  one  hun- 
dred dollars  with  costs  "  without  specifying  the  amount  of  costs;  and 
as  to  the  failure  to  set  out  the  nature  of  the  judgment  on  the  scire 
facias,  it  is  of  no  consequence  if,  as  we  have  supposed,  the  original 
judgment  is  the  judgment  to  be  satisfied,  and  for  the  neglect  to  satisfy 
which  the  statute  gives  the  penalty. 
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We,  therefore,  hold  the  declaration  in  this  case  to  be  sufficient, 
and  over-rule  the  demurrer. 

Judgment  for  plaintiff. 

On  this  judgment  the  plaintiff  executed  a  writ  of  inquiry  in  vaca- 
tion, and  recovered  $10  damages;  the  costs  of  the  inquisition  being 
$23. 

And  at  the  next  term,  Rogers,  for  defendant,  obtained  a  rule  to 
show  cause  why  that  inquisition  should  not  be  set  aside. 

On  the  hearing  of  this  rule  it  was  objected  that  the  inquisition 
ought  to  have  been  taken  at  bar;  and  that  the  party  had  no  right  to 
take  it  in  vacation,  though  it  was  admitted  that  the  practice  had 
been  to  take  either  course. 

The  court  said  that  the  19th  section  of  the  act  for  establishing 
courts  had  never  been  considered  as  taking  away  the  common  law 
remedy  by  inquisition;  but  as  affording  an  additional  remedy  by  mo- 
tion for  an  order  in  the  nature  of  a  writ  of  inquiry  to  assess  the 
damages  at  bar.    It  is  at  the  option  of  the  party  to  take  either  remedy. 

But  the  defendant's  counsel  also  objected  that  the  judgment  did 
not  authorize  the  inquisition,  that  being  a  judgment  on  a  special  de- 
murrer ;  that  it  was  not  final. 

Per  Curiam. —  The  general  rule  is,  that  a  judgment  rendered  on  a 
demurrer  follows  the  nature  of  the  pleading  demurred  to;  the  judg- 
ment on  a  demurrer  to  a  plea  in  abatement,  if  for  the  defendant,  is, 
that  the  writ  be  quashed;  if  for  the  plaintiff,  that  the  defendant  an- 
swer over;  and  thus  the  form  of  the  judgment  corresponds  to  that  of 
the  prayer  of  judgment  in  the  demurrer.    Gould  PI.  sec.  41,  ch.  9. 

When  a  demurrer  is  joined  on  any  pleadings  in  chief,  as  on  the 
declaration,  plea  in  bar,  or  other  pleading  which  goes  to  the  action, 
the  judgment  is  final;  i.  e.,  if  for  the  plaintiff,  quod  recuperet;  if  for 
the  defendant,  quod  eat  sine  die.    Id.  s.  42. 

In  this  case  the  demurrer  is  both  general  and  special.  It  con- 
cludes with  a  prayer,  that  "  for  want  of  a  sufficient  declaration  in 
this  behalf,  the  said  George  Ehodes  prays  judgment,  and  that  the 
said  William  Silver  may  he  barred  from  having  or  maintaining  his 
aforesaid  action  against  him,"  &c. 

On  a  demurrer  to  the  declaration  the  judgment  for  plaintiff  cannot 
be  any  thing  else  than  quod  recuperet.  Such  demurrer  must  always 
go  to  the  cause  of  action ;  for  if  it  conclude  with  a  prayer  that  the 
plaintiff's  writ  be  quashed,  instead  of  a  prayer  in  bar,  the  plaintiff 
may  treat  it  as  a  prayer  for  judgment  in  bar;  and  if  it  be  found  for 
him  on  joinder  in  demurrer,  the  judgment  would  be  quod  recuperet. 
Gould  PI.  477,  s.  42. 
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The  special  demurrer  is  also  a  general  demurrer. 

Rule  discharged. 
Rodney,  for  plaintiff. 
W.  H.  Rogers,  for  defendant. 


WELCOME  GRAY,  Administrator  of  HENRY  READ,  deceased,  vs. 
AUGUSTUS  SCOUT. 

Amicable  action,  entered  and  referred  to  three  referees. 

The  report  stated,  in  the  usual  form,  that  "  the  subscribers,  referees 
named  in  the  annexed  rule  of  court,  having  met  the  parties  at,  &c., 
heard  the  allegations,  proofs,  &c.,  do  award,  &c. ;  "  and  it  was  signed 
by  but  two  of  them. 

Judgment  was  opposed  because  it  did  not  appear  from  the  report 
that  all  the  referees  acted ;  and 

The  Court  set  aside  the  award  on  this  ground,  at  the  term  to  which 
it  was  returned.     By  consent,  the  case  was  again  referred. 

Gray  and  Gilpin,  for  plaintiff. 

Hamilton  and  Wales,  for  defendant. 


SAMUEL  DUFFIELD  vs.  JOHN  LEWDEN  ROBESON,  executor 
of  Doct.  JOHN  L.  MORRIS. 


The  presumption  of  law  is  in  favor  of  sanity. 

If  general  insanity  be  proved,  the  presumption  is  that  it  eontinues- 

A  lunatic  may  make  a  will  in  a  lucid  interval,  but  this  must  be  proved. 

Stronger  proof  of  lucidity  necessary  in  cases  of  general  insanity  than  in  those 

of  an  occasional  or  temporary  character. 
Insanity  from  intemperance  is  generally  of  a  temporary  kind,  and  followed  not 

merely  by  a  lucid  interval  but  by  a  permanent  restoration  to  reason. 
To  such  a  case  the  presumption  of  insanity  would  not  apply. 
Sound  disposing  mind  and  memory  —  what?     (Jnsound  mind' — what? 
The  law  makes  no  presumption  of  insanity,  from  the  act  of  suicide,  but  it  is 

a  fact  for  the  jury;  and  in  some  cases  would  be  strong  proof  of  insanity. 
What  degree  of  influence  will  vitiate  a  will? 
Not  merely  importunity,  but  coercion  destroying  free  agency. 
Rebutted  by  proof  of  instructions,  capacity,  design,  previous  intention,  freedom 

from  restraint,  &c. 

Issue  from  the  register  for  the  probate  of  wills,  and  granting  letters 
of  administration  in  and  for  New  Castle  county,  to  try  the  question. 
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"  wliether  the  paper  writing  purporting  to  be  the  last  will  and  testa- 
ment of  John  L.  Morris,  deceased,  is  or  is  not  the  last  will  and  testa- 
ment of  the  said  John  L.  Morris,  deceased." 

Trial  before  Harrington  and  Layton,  justices,  and  a  special  jury. 
The  chief  justice  did  not  sit,  having  been  of  counsel.  (And  he  did 
not  sit  again  this  term,  on  account  of  indisposition.) 

The  executor  propounded  the  will,  and  proved  the  factum. 

The  will  bore  date  8th  November,  1830.  By  it  the  testator  de- 
vised one-half  his  real  estate,  or  its  proceeds,  to  his  sister,  Mrs.  Duf- 
field,  and  the  other  half  to  his  cousin  John  Lewden  Eobeson,  in  fee; 
and  all  his  personal  property,  (except  specific  legacies,)  and  an  annuity 
of  $200,  for  five  years,  out  of  his  land  to  his  aunt,  Elizabeth  L.  Kean. 
He  directed  the  immediate  payment  of  all  his  debts,  and  authorized  the 
executors  to  sell  his  real  estate.  He  also  directed  that  his  body 
should  be  buried  in  an  erect  posture,  at  a  particular  place  on  a  rising 
ground  in  one  of  his  fields,  with  his  face  looking  to  the  south ;  and 
he  desired  that  no  external  marks  of  mourning  for  his  death  should 
be  worn  by  any  of  his  relatives,  and  that  but  few  persons,  to  be  se- 
lected by  his  executors  in  and  about  Newport,  should  attend  his  in- 
terment. 

The  subscribing  witnesses  testified  strongly  to  the  sanity  of  Doctor 
Morris.  They  hsM  never  heard  a  doubt  expressed  with  regard  to 
the  soundness  of  his  mind  until  after  his  death.  He  had  been  intem- 
perate whilst  living  at  Newport,  but  had  recently  removed  to  Wil- 
mington; lived  in  J.  L.  Robeson's  family,  and  had  reformed.  J.  L. 
Robeson  was  the  cousin  of  Doctor  ^lorris,  and  Robeson's  father  was 
Morris's  guardian.  Mrs.  Kean  was  his  aunt,  and  raised  him.  !Mrs. 
Duffiold  was  an  only  sister,  and  resided  out  of  this  state.  Doctor 
Morris  had  a  strong  afPection  for  all  of  these  relatives. 

On  the  7th  November,  1836,  Doet.  ^lorris  came  to  Mr.  Thomp- 
son's store  in  company  with  J.  L.  Robeson,  and  executed  a  will.  It 
was  in  Robeson's  hand-writing.  On  this  account,  and  because  of 
some  informality  in  the  draft,  Mr.  Thompson  advised  Doct.  Morris 
to  take  it  to  a  scrivener  and  have  it  put  in  better  form.  He  did  so. 
Robeson  was  not  present,  either  at  the  execution,  or  when  this  ad- 
vice was  given.  About  11  o'clock,  A.  j\r.,  of  the  <Sth,  Doct.  Morris 
again  returned  with  the  will  copied  by  a  scrivener;  said  he  had  got 
it  all  right  now,  and  executed  it  in  due  form.  The  next  morning  he 
committed  suicide  in  the  most  deliberate  manner.  The  will  was 
found  in  his  bureau  with  directions  not  to  be  o]xmed  until  Doctor 
Duffield  arrived.  There  was  also  a  memorandum  in  his  own  hand- 
writing, without  date,  referring  to  his  "expected  dissolution,"  and 
giving  certain  directions. 
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The  will  was  opposed  on  the  ground  of  insanity  and  weakness  of 
mind,  arising  from  habits  of  intemperance;  and  also,  on  the  ground  of 
improper  influence  exercised  over  the  testator  by  some  of  the  de- 
visees. 

A  great  many  witnesses  for  the  caveator  proved  acts  of  extrava- 
gant and  unreasonable  conduct  on  the  part  of  Doctor  Morris  at  sun- 
dry times;  excessive  intemperance,  irritability,  habits  of  seclusion 
from  society,  anxiety  of  mind,  melancholy  and  great  despondency  of 
spirits.  These  were  occasional  and  not  uniform;  but  they  were  so 
frequent  or  so  violent  that  many  of  the  witnesses  believed  him  to  be 
"out  of  his  right  mind"  for  several  years  before  his  death;  others, 
that  he  was  absolutely  insane. 

On  the  other  hand,  many  witnesses  of  equal  respectability,  who 
had  been  in  constant  habits  of  intimacy  with  Doct.  Morris  up  to  the 
day  of  his  death,  had  never  suspected  or  heard  it  intimated  that  he 
was  not  of  sound  mind;  and  testified  moreover  to  a  considerable 
degree  of  shrewdness  and  intelligence  in  the  management  of  his 
affairs.  He  was  for  several  years  intemperate,  and  lived  in  a  se- 
cluded manner  at  his  farm  near  Newport;  and  shunned  his  early 
associates  from  a  consciousness  of  his  own  degradation.  He  had 
reformed  a  few  months  before  his  death,  and  removed  to  Wilming- 
ton, at  the  solicitation  of  his  friends  there,  and  lived  with  J.  Lewden 
Robeson,  who  was  his  cousin,  and  whom  he  regarded  as  a  younger 
brother,  having  himself  been  raised  by  Robeson's  father,  and  by  his 
aunt,  Mrs.  Ifean,  who  was  Robeson's  mother.  His  attachment  to  his 
sister,  Mrs.  Duffield,  was  also  strong,  and  to  her  husband,  Doctor 
Duffield. 

Booth  and  W.  II.  Rogers,  in  argument  before  the  jury  in  behalf  of 
the  caveator  contended — 

1.  That  suicide  was  prima  facie  evidence  of  insanity;  and  a  rea- 
sonable ground  from  which  to  infer  insanity. 

2.  That  the  will  itself  contained  strong  internal  evidence  of  insanity. 

3.  That  actual  insanity  at  times  had  been  proved,  from  which  the 
law  would  infer  its  continuance,  and  throw  the  burden  of  proof  on 
the  other  side,  of  a  lucid  interval. 

4.  That  the  purpose  of  suicide  fixed  in  the  testator's  mind  at  the 
time  of  making  his  will,  was  evidence  of  such  a  state  of  unsoundness 
of  mind  as  should  vitiate  the  will. 

T).  That,  at  the  least.  Dr.  Morris'  mind  was  proved  to  have  been 
much  weakened  and  impaired  by  intemperance,  rendering  him  liable 
to  improper  influences;  and  that  there  were  circumstances  of  suspi- 
VOL.  ir.  48 
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cion  which  ought  to  throw  it  upon  the  other  side  to  show  conclusive 

evidence  of  instructions,  understanding  and  design,  in  making  the  will. 

They  cited  Rush  on  the  Mind,  31;  Beck's  Med.  Jurisprudence,  153 

375;  Ahercrombie,  257-8;  Shelf ord  on  Lunacy,  xxxviii,  xlvi,  274,  175; 

2  Stark.  Ev.  930 ;  Cooper's  Med.  Juris.  395 ;  1  Ecc.  Rep.  70,  72,  273 ; 

3  ih.  172;  5  ih.  342. 

J.  A.  Bayard,  for  the  defendant,  contended — 

1.  That  general  sanity  was  to  be  presumed. 

2.  That  though  this  general  presumption  may  be  rebutted,  and 
thrown  on  the  other  side  by  proof  of  general  insanity,  yet  in  case  of 
temporary  or  partial  insanity  produced  by  intemperance,  the  legal 
presumption  of  sanity  is  not  rebutted,  nor  proof  of  a  lucid  interval 
necessary. 

3.  That  insanity  is  not  to  be  presumed  from  the  act  of  suicide. 

4.  That  intemperance  leads  to  mania  a  potu  and  death ;  seldom,  if 
ever,  produces  settled  insanity. 

5.  That  the  will  was  rational  in  itself,  and  consistent  with  the  tes- 
tator's  natural  affections. 

6.  That  there  was  proof  of  capacity,  deliberation,  instructions  and 
design  in  making  the   will ;   and 

7.  That  there  was  no  evidence  of  undue  influence. 

He  cited  4  Blac.  Com.  189;  Hawk.  P.  C.  133;  1  Ilagg.  Ecc.  Rep. 
109,  291,  273,  211;  3  ih.  370;  5ib.;l  Dow's  Par.  Rep.  148. 

By  the  Court. 

Harrington,  Justice,  charged  the  Jury — 

That  the  factum  or  formal  execution  of  the  will  was  proved,  so  as 
to  throw  it  on  the  caveator  to  show  that  it  was  not  the  will  of  Doctor 
Morris,  either  by  establishing  that  at  the  time  of  making  it,  he  had 
not  sufficient  mind  and  judgment,  or  such  a  disposing  memory  as 
would  enable  him  to  make  a  will;  or  that  having  such  a  capacity,  it 
was  restrained  and  controlled  by  another's  influence  over  him. 

That  the  question  was  one  of  very  considerable  importance  to  the 
parties;  and,  from  its  nature,  such  as  is  always  attended  with  difficul- 
ty in  deciding  upon.  It  involved  a  discussion  as  to  mental  qualities, 
a  subject  sufficiently  abstruse  in  itself;  and,  in  addition,  it  involved  an 
inquiry  into  the  strength  and  operations  of  an  individual  mind,  on  evi- 
dence furnished  through  the  uncertain  medium  of  other  minds,  with 
the  coloring  and  impress  which  the  peculiar  structure  of  each  one 
gives  to  the  facts  which  it  details. 

Neither  was  it  a  subject  upon  which  the  court  could  afford  much 
assistance  to  the  jury.  It  does  not  admit  of  generalizing.  Though 
much  has  been  said  and  written  about  it  with  a  view  to  point  out  the 
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marks  of  insanity;  to  explain  what  is  meant  by  a  sound  disposing 
mind  on  the  one  hand,  or  an  unsound  mind  on  the  other,  the  judg- 
ment is  at  last  to  be  formed  on  the  facts  and  circumstances  of  each 
particular  case.  For,  as  insanity  is  the  aberration  of  reason,  no  man 
can  undertake  to  point  out  the  path  of  the  benighted  wanderer ;  or  to 
pronounce  with  certainty  when  the  light  of  reason  is  extinguished. 
General  rules  may  doubtless  be  laid  down  in  reference  to  decided 
cases  of  insanity,  of  glaring,  raging  madness;  but  these  are  not  the 
cases  usually  presented  on  trying  the  validity  of  wills,  where  juries 
have  to  perform  the  more  difficult  task  of  marking  the  borders  be- 
tween reason  and  insanity;  the  extreme  point  where  mind  and  mem- 
ory surrender  their  government  of  the  individual  to  fatuity  and  de- 
lusion. 

Reason  being  the  common  gift  of  God  to  man,  raises  the  general 
presumption  that  every  man  is  in  a  state  of  sanity  until  the  contrary 
be  proved;  every  man,  therefore,  of  full  age,  has  the  right  to  dispose 
of  his  property  by  will  unless  he  can  be  shown  to  be  insane,  non 
compos  mentis,  of  unsound  mind,  or  wanting  what  is  called  a  sound 
disposing  mind  and  memory. 

A  sound  mind  is  one  wholly  free  from  delusion,  all  the  intellectual 
faculties  existing  in  a  certain  degree  of  vigor  and  harmony;  the  pro- 
pensities, affections  and  passions  being  under  the  subordination  of  the 
judgment  and  will,  the  former  being  the  controlling  power,  with  a 
just  perception  of  the  natural  connexion  or  repugnancy  of  ideas. 
Weak  minds  again  only  differ  from  strong  ones  in  the  extent  and  power 
of  their  faculties;  but  unless  they  betray  symptoms  of  a  total  loss 
of  understanding  or  of  idiocy,  or  of  delusion,  they  cannot  properly  be 
considered  unsound.  {Shdford,  25.)  A  jierfect  capacity  is  usually 
tested  by  this,  that  the  individual  talks  and  discourses  rationally  and 
sensibly,  and  is  fully  capable  of  any  rational  act  requiring  thought, 
judgment  and  reflection.  This  is  the  standard  of  a  perfect  capacity; 
but  the  question  is  not  how  well  a  man  can  talk  or  reason,  or  how 
much  judgment  he  can  display,  or  with  how  great  propriety  and  sense 
he  can  act;  it  is  only  has  he  mind  and  reason,  can  he  talk  rationally 
and  sensibly,  or  lias  he  thought,  judgment  and  reflection.  Weak- 
ness of  mind  may  exist  in  many  different  degrees  without  making  a 
man  intestable.  Courts  will  not  measure  the  extent  of  people's,  un- 
derstandings or  capacities ;  if  a  man  be  legally  compos  mentis,  be  he 
wise  or  unwise,  he  is  the  disposer  of  his  own  property,  and  his  will 
stands  as  the  reason  for  his  actions.      (Jhid,  24.) 

Insanity  is  in  many  cases  a  state  of  mind  not  easily  reducible  to 
any  correct  definition,  and  not  easily  ascertained.  It  may  subsist 
in  various  degrees,  sometimes  slight  as  partaking  rather  of  disposi- 
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tion  or  humor,  which  will  not  incapacitate  a  man  from  managing  his 
own  affairs  or  making  a  valid  contract.  It  must  be  something  more 
than  this;  something  which  affords  demonstrative  proof  of  the  inca- 
pacity of  the  individual  to  manage  his  own  concerns  and  dispose  of 
liis  own  property.  Madness,  when  not  raving,  is  sometimes  an  invi- 
sible quality,  but  it  generally  discovers  itself;  it  presents  its  symp- 
toms; it  betrays  and  accuses  itself  by  the  most  ordinary  actions. 
The  habits,  the  exterior  appearance,  the  conversation  and  other  ac- 
tions of  a  man  may  furnish  proofs  of  insanity,  on  account  of  their  ex- 
travagant and  unreasonable  nature.  But  as  it  is  an  habituals  tate  or 
disposition,  and  generally  a  permanent  affection  of  the  mind,  its  ex- 
istence must  be  proved  not  by  one  instance  of  unreasonable  conduct, 
but  by  repeated  acts  and  multiplied  actions,  testified  to  by  persons 
who  have  been  attentive  observers  of  them.     (Ibid  23.) 

An  unsound  mind  is  marked  by  delusion;  it  mingles  ideas  of  im- 
agination with  those  of  sensation,  and  mistakes  one  for  the  other.  It 
is  often  accompanied  by  an  apparent  insensibility  to,  or  perversion  of 
those  feelings  which  belong  to  our  nature.  Insane  delusion  consists 
in  the  belief  of  facts  which  no  rational  person  would  have  believed. 
It  may  sometimes  exist  on  one  or  two  particular  subjects,  though  gen- 
erally it  is  accompanied  by  eccentricity,  irritability,  violence,  sus- 
picion, exaggeration,  inconsistency,  and  other  marks  and  symptoms 
which  may  lead  to  confirm  the  existence  of  delusion,  and  to  establish 
its  insane  character.  Instances  of  delusion  on  particular  subjects,  or 
partial  insanity,  are  recorded,  where  the  judgment  and  reasoning  fa- 
culties were  not  only  unimpaired  on  all  other  subjects,  but  whs-re  the 
monomaniac  was  in  other  respects  remarkably  acute  and  shrewd. 
(Thid  26.) 

These  are  cases  of  great  difficulty ;  it  is  hard  to  define  the  invisible 
line  that  divides  perfect  and  partial  insanity.  Each  case  must  rest 
on  its  own  circumstances.  The  rule  laid  down  by  Lord  Hale  as  to 
criminal  matters  is,  that  "  such  a  person  as  laboring  under  melan- 
choly distempers  hath  yet  ordinarily  as  great  understanding  as  ordi- 
narily a  child  of  fourteen  years  hath,  is  such  a  person  as  may  be 
guilty  of  treason  or  felony."  And  this  doctrine  of  partial  insanity  is 
applicable  to  civil  cases,  if  existing  at  the  time  of  the  act  done;  and 
will  avail  to  defeat  a  will,  the  direct  offspring  of  such  partial  insanity. 
But  it  has  been  held  that  a  will  cannot  be  set  aside  on  the  ground  of 
monomania,  unless  there  be  the  most  decisive  evidence,  that  at  the 
time  of  making  the  will,  the  belief  in  the  testator's  mind  amounted  to 
insane  delusion.  And  it  was  for  the  jury  to  say,  whether  this  is  a  case 
of  monomania ;  whether  there  was  any  topic  or  matffer  upon  which 
the  testator's  mind  was  in  a  state  of  delusion,  which,  whenever  this 
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string  was  touched,  produced  symptoms  and  evidence  of  insanity 
which  could  not  be  mistaken. 

Doctor  Morris,  the  testator  in  this  case,  is  admitted  to  have  been 
at  one  time  a  man  of  sound  mind.  He  was  a  man  of  liberal  educa- 
tion and  much  respectability  in  one  of  the  learned  professions. 
He  is  proved  to  have  possessed  the  common  affections  of  our  nature, 
to  what  extent,  and  towards  whom  directed,  and  in  what  degree,  it 
would  be  important  for  the  jury  to  determine.  Whether  habits  of 
intemperance  or  other  causes  impaired  or  destroyed  this  mind,  per- 
verted or  changed,  or  weakened  these  natural  affections,  and  in  what 
manner,  and  to  what  extent,  were  also  important  questions  for  their 
determination.  He  made  a  will  on  the  7th  November,  1836,  and 
again,  for  reasons  which  have  been  detailed,  he  executed  another  will, 
which  is  the  paper  now  trying,  on  the  8th  of  November,  1836.  This 
is  the  important  period  of  inquiry  as  to  the  state  of  his  mind.  Had 
he  then,  at  the  time  of  executing  that  paper,  a  sound  disposing  mind 
and  memory;  could  he  converse  rationally  and  act  with  judgment 
and  reflection  in  reference  to  the  matter  he  was  about;  had  he,  as 
this  court  put  it  to  the  jury  in  the  case  of  Masten  vs.  Anderson,  (a) 
sufficient  mind  to  know  that  he  was  making  a  will,  and  to  understand 
what  was  implied  in  that  act;  or  on  the  other  hand,  was  he  at  that 
time  the  victim  of  insanity,  unable  to  distinguish  between  things 
that  were  real  and  the  vain  creatures  of  his  own  imagination;  or  a 
miserable  monomaniac,  laboring  under  a  fixed  delusion  in  regard  to 
some  subject  which  no  rational  mind  could  entertain,  and  which  had 
a  direct  influence  or  bearing  on  the  will  ? 

The  paper  itself  which  was  before  the  jury  would  afford  import- 
ant aid  in  determining  the  question  of  insanity.  Are  its  dispositions 
in  accordance  with,  or  in  opposition  to  the  previously  expressed  pur- 
poses and  known  affections  of  the  testator.  The  internal  evidence 
that  it  affords,  with  all  the  circumstances  which  surrounded  it,  may 
be  fairly  brought  to  bear  on  this  question;  remembering  that  whilst 
we  are  looking  into  the  will  itself  for  evidences  of  sanity  or  insanity, 

(a)  Masten  vs.  Anderson  et  al.    Kent,  1836. 

Chief  Justice,  T.  Clayton,  charged  the  jury.  Every  one  is  presumed 
to  be  sane  until  the  contrai-y  be  shown.  Opinions  are  entitled  to  no 
credit  unless  they  detail  the  facts.  You  form  your  opinion  from  the 
facts,  and  not  from  the  opinions  of  others.  An  instrumentary  witness 
may  speak  of  his  opinion.  A  failure  of  mind  or  memory  to  some  extent 
will  not  set  aside  a  will.  If  the  testator  have  sufficient  mind  remainins? 
to  understand  what  he  is  about  and  to  manage  his  affairs,  his  will  is  good. 
If  he  understand  that  he  is  making  a  will,  and  has  mind  enough  to  com- 
prehend what  is  implied  in  that  act,  it  is  sufficient. 
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we  are  not  to  make  a  will  for  the  testator  ourselves,  but  to  let  his 
will  be  the  reason  for  his  act,  unless  something  appear  plainly  incon- 
sistent with  sanity  itself,  or  with  his  previously  expressed  and  deeply 
fixed  purposes. 

The  day  after  the  execution  of  this  paper.  Doctor  Morris  com- 
mitted suicide,  and  this  introduces  another  important  question  as  to 
what  operation  and  weight  this  fact  ought  properly  to  have  in  deter- 
minKpg  the  question  of  sanity  or  insanity  at  the  time  of  making  the 
will.  This  also  is  a  question  of  fact  for  the  jury,  to  be  determined 
according  to  their  own  view  of  the  nature  of  the  act  in  general,  and 
in  reference  to  the  particular  case  before  them.  It  necessarily  draws 
around  it  all  those  circumstances  of  condition  in  life,  mode  of  living, 
habits  of  thought  and  action,  principles  of  conduct,  and  of  religious 
views  and  feelings,  which  so  essentially  connect  themselves  with  the 
act  of  suicide,  in  determining  whether  it  was  the  work  of  an  insane 
mind  or  of  judgment  and  determination.  On  all  of  these  topics  the 
jury  have  had  abundance  of  evidence  in  this  cause  to  aid  them  in 
their  determination  of  the  question.  All  the  court  had  to  say  to  them 
on  the  subject  was,  that  in  our  opinion  the  law  draws  no  inference 
either  of  sanity  or  insanity  from  the  fact  of  suicide  itself  alone.  In 
England,  where  the  act  of  suicide  is  a  violation  of  the  law  of  the 
land,  and  punishable  as  a  crime  by  forfeiture  of  the  goods  of  the  self 
Tuurderer,  slight  evidence  is  on  this  account  held  to  justify  a  coroner's 
jury  in  finding  a  verdict  of  insanity.  But  it  is  remarked,  in  an  able 
work  on  this  subject,  from  which  he  had  already  quoted  largely,  that 
"  the  excuse  of  insanity  ought  not  to  be  strained  to  that  length  to 
which  it  is  sometimes  carried  by  the  coroners'  juries,  namely,  that 
the  very  act  of  suicide  is  an  evidence  of  insanity,  as  if  every  man 
who  acted  contrary  to  reason  had  therefore  no  reason  at  all.  For 
the  same  argument  would  prove  every  other  criminal  non  compos 
as  well  as  the  self  murderer.  Lord  Chancellor  Redesdale  expressed 
an  opinion  that  insanity  is  not  to  be  inferred  from  the  mere  act  of 
suicide.  It  was  not  inferred  by  law,  but  must  be  proved.  But  Lord 
Eldon  admitted  that  it  was  fair  to  consider  whether  at  the  time  of  a 
contract  the  party  did  not  intend  to  commit  the  act  of  suicide;  and 
if  it  were  proved  that  he  was  at  the  moment  under  the  influence  of 
that  morbid  feeling,  it  might  be  a  circumstance  of  considerable  weight 
in  leading  to  the  inference  of  insanity." 

In  this  state  there  is  no  forfeiture  incurred  by  the  act  of  suicide, 
-nor  is  it  otherwise  punished  as  a  crime ;  there  is  no  occasion,  there- 
fore, to  infer  against  the  sanity  in  favor  of  innocence,  nor  to  warp 
the  act  itself  beyond  its  legitimate  influence  from  motives  of  humanity 
to  the  deceased's  relatives,  and  to  save  the  forfeiture  of  his  estate. 
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The  law  makes  no  inference  from  it.  It  stands  as  a  fact,  together 
with  all  the  other  acts  of  the  deceased's  life,  together  with  his  char- 
acter, situation,  habits,  thoughts,  purposes,  principles  and  affections, 
so  far  as  these  are  made  known  to  the  jury  through  the  medium  of 
the  evidence,  from  which  they  are  to  determine  whether  the  deceased, 
not  merely  at  the  time  of  committing  suicide,  but  at  the  time  of 
making  his  will,  was  of  unsound  mind. 

The  period  of  making  the  will,  and  of  giving  instructions  for  the 
writing  it,  is  the  important  time  to  be  kept  in  view  by  the  jury;  for 
neither  previous  nor  subsequent  insanity  will  avoid  a  will  if  the  tes- 
tator was  of  sound  mind  when  he  made  it.  But  it  is  true,  that  as 
sanity  is  always  to  be  presumed  until  the  contrary  be  shown,  so  if 
insanity  be  proved  at  any  time  before  the  making  of  a  will,  it  will  be 
presumed  to  have  continued  unless  the  contrary  be  shown.  A  lu- 
natic may  make  a  will  in  a  lucid  interval,  but  the  existence  of  such 
lucid  interval  must  be  shown.  The  proof  of  a  lucid  interval  is  as 
difficult  to  produce  a  degree  of  certainty  as  the  proof  of  insanity. 
If  insanity  consists  in  the  existence  of  delusion,  the  absence  of  such 
delusion  must  produce  a  lucid  interval.  Delusion  has  been  said  to 
be  the  fancying  things  to  exist  which  no  rational  mind  could  believe 
to  exist ;  as  that  trees  will  walk,  or  statues  nod ;  and  which  fancy  no 
proof  or  reasoning  will  remove.  Sir  J.  XichoU  said,  "  that  no  case 
had  ever  come  under  his  notice,  where  insanity  had  been  held  to  be 
established,  without  any  delusion  ever  having  prevailed;  nor  was  he 
able  exactly  to  understand  what  is  meant  by  a  lucid  interval,  if  it 
did  not  take  place  when  no  symptom  of  delusion  can  be  called  forth 
at  the  time.  If  the  mind  is  apparently  rational  on  all  subjects,  and 
no  symptom  of  delusion  can  be  called  forth  on  anv  subject,  the  dis- 
order is  for  that  time  absent ;  there  is  then  a  lucid  interval,  in  the 
course  of  which  the  lunatic  may  make  a  valid  will.  The  proof  of  a 
lucid  interval  depends  also  much  on  the  nature  of  the  previous  in- 
sanity. If  that  were  mere  delirium  and  not  fixed  derangement, 
slighter  evidence  would  be  satisfactory  as  to  the  lucid  interval.  In 
cases  of  proper  insanitv  the  proof  of  a  lucid  interval  is  very  difficult, 
because  the  patient  often  annears  rutioTial  when  the  maladv  has  in 
truth  not  abated.  But  delirium  is  a  fluctuatine:  state  of  mind,  and 
when  it  is  off  the  rational  state  usually  supervenes,  and  does  actu- 
allv  exist. 

The  probable  cause  of  insanitv  ofton  affords  valuable  aid  in  deter- 
mining its  character.  Drunknnness  its^^lf  is  a  snecies  of  insanity,  and 
mierht  invalidate  a  will  made  durimj-  the  drimken  fit:  but  long  contin- 
ued habits  of  intemperance  mnv  or^iduallv  imnair  the  mind  and  de- 
stroy the  memory  and  other  faculties,  so  as  to  produce  insanity  of 
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another  kind.  This  is  an  important  subject  of  inquiry  in  the  present 
case.  If  Doctor  Morris  was  insane  to  such  an  extent  as  that  he 
could  not  make  a  valid  will,  habitual  intemperance  was  at  least  one 
of  the  causes  of  sUch  insanity.  The  form  of  insanity  usually  produ- 
ced by  intemperance  is  mania  a  potu,  or  ^delirium  tremens ;  which  is 
a  raging  and  decided  insanity  that  cannot  be  mistaken,  temporary  in 
its  duration,  and  when  off  is  followed  not  merely  by  a  lucid  interval, 
but  by  permanent  restoration  to  reason.  Yet  it  is  not  improbable, 
that  drunkenness  long  continued,  or  much  indulged  in,  may  produce 
on  some  minds,  and  with  some  temperaments,  permanent  derange- 
ment, fixed  insanity.  It  has  not  been  contended  that  Doctor  Morris 
was  the  subject  of  mania  a  potu;  but  the  attempt  has  been  to  show, 
that  from  intemperance  and  other  causes,  a  permanent  state  of  de- 
ranged intellect,  a  morbid  delusion  came  upon  him,  which  resulted  in 
the  taking  his  own  life.  This  was  the  great  question  for  the  jury  to 
try,  whether  Doctor  Morris  was  the  subject  of  such  insane  delusions, 
fancying  things  which  did  not  exist  and  could  not  exist,  and  which 
no  reasonable  mind  could  believe  to  exist;  did  this  delusion  continue 
up  to  the  time  of  making  his  will,  without  intermission  at  that  time, 
and  to  such  an  extent  as  to  exclude  thought,  judgment  and  reflection ; 
to  deprive  him  of  the  power  of  rational  conversation  on  the  matter 
he  was  about;  and  of  that  kind  of  knowledge  that  would  enable  him 
to  apprehend  in  his  own  mind  that  he  was  making  a  will,  and  the  ob- 
jects and  purposes  of  such  an  act.  If  he  had  this  knowledge,  memory 
and  judgment,  it  is  what  the  law  means  by  a  sound  disposing  mind 
and  memory,  which  is  sufficient  to  make  the  will  valid,  whatever 
may  have  been  the  state  of  the  testator's  mind  before  or  after. 

On  the  other  question,  whether  this  will  is  vitiated  by  the  undue 
influence  exercised  over  the  testator  by  the  respondent  or  others,  the 
court  charged  the  law  to  be,  that  importunity  will  not  vitiate  a  will 
unless  it  be  extended  to  such  a  degree  as  to  take  away  the  free 
agency  of  the  testator;  such  as  he  is  too  weak  to  resist.  3  Starh. 
1707.  The  influence  must  amount  to  force  and  coercion,  destroying 
free  agency,  {Shelf ord,  329 ;)  it  must  not  be  the  influence  of  affection 
and  attachment,  nor  the  mere  desire  of  gratifying  the  wishes  of 
another,  for  that  would  be  very  strong  ground  in  support  of  a  will : 
further,  there  must  be  proof  that  the  will  was  obtained  by  such  co- 
ercion, and  made  merely  because  the  testator  could  not  resist  the 
importunities  to  make  it.  It  is  also  true,  as  a  principle  of  law,  as  it 
is  in  accordance  with  reason,  that  if  the  will  })e  written  bv  a  per- 
son who  is  benefitted  by  it,  or  by  a  person  standing  in  the  relation 
of  counsel  or  attorney,  and  who  is  also  benefitted  by  it,  these  are 
circumstances  to  excite  a  stricter  scrutiny  and  require  stricter  proof 
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of  volition  and  capacity.  The  increased  strictness  of  proof  arising 
from  the  fact  that  the  will  was  drawn  or  written  by  a  person  who 
is  the  counsel  or  attorney  of  the  party,  and  who  is  benefitted  by  the 
will,  where  such  facts  exist,  is  just  such  as  will  satisfy  the  jury  that  the 
testator  was  not  imposed  on,  but  that  he  knew  that  the  will  was  in 
favor  of  the  person  who  drafted  it.  Such  proof  is  supplied  by  evi- 
dence of  instructions  given  to  the  writer,  that  the  testator  read  over 
the  will,  being  of  sufficient  capacity  to  understand  what  he  was 
reading,  or  by  other  evidence  showing  that  he  knew  the  will  was  in 
favor  of  the  writer.      (Shelf ord,  335,  6.) 

The  court  also  told  the  jury,  that  they  should  weigh  the  testimony 
in  a  case  of  this  kind,  not  merely  on  the  character  of  the  witnesses 
for  veracity  and  integrity,  but  also  with  reference  to  their  intelligence 
and  powers  of  observation.  And  there  is  this  distinction  between 
the  subscribing  witnesses  to  the  will  and  other  witnesses.  The  law 
places  witnesses  around  the  testator  at  the  time  of  making  his  will 
for  the  very  purpose,  among  other  things,  to  ascertain  and  judge  of 
his  capacity;  they  may,  therefore,  testify  as  to  the  opinion  they 
formed  of  the  testator's  mind  at  the  time  of  executing  the  will.  Other 
witnesses  may  testify  to  the  appearance  of  the  testator,  and  to  par- 
ticular facts,  from  which  the  state  of  his  mind  may  be  inferred;  but 
not  as  to  their  opinion  or  judgment  merely  of  his  sanity  or  insanity, 
without  stating  the  facts  from  which  they  draw  their  conclusions. 
The  testimony  of  medical  men  stands  upon  the  same  ground,  except 
that  being  more  competent  to  form  an  opinion  upon  subjects  of  this 
kind,  greater  weight  will,  in  general,  be  given  to  such  opinions. 

The  jury  returned  a  verdict  establishing  the  will. 

Booth,  Rogers,  and  W.  H.  Rogers,  for  caveator. 

J.  A.  Bayard,  for  defendant. 


GIDEOX  E.  HUKILL,  d.  b.  vs.  JACOB  STAATS,  use,  &c.  p.  b.  d.  in 

error. 

In  a  proceeding  against  a  constable  under  the  act  of  1833,  for  neglect  of  duty, 
the  process  should  not  be  generally  to  answer  the  plaintiff's  demand ;  but  to 
show  cause  why  execution  should  not  issue  against  him  for  the  amount  of 
the  original  execution. 

It  ought  also  to  show  for  what  neglect  of  dutj'  the  proceeding  is  taken. 

The  judgment  in  such  proceeding  must  be  for  the  afnount  of  the  original  exe- 
cution and  costs. 

Certiorari  to  Justice  Weldon. 

Record.     Jacob    Staats,    use   of    David    Staats    vs.    Curtis    Abbott. 
Venditioni  exponas  issued  September  13th  1835,  to  constable  Gideon 
VOL.  II.  49 
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E.  Hukiil,  returnable  31st  October  next.  Debt  $26  75,  costs  $1  55. 
lieturned  October  30th  1835,  "  property  all  sold  and  applied  to  prior 
claims." 

Jacob  Staats,  use  of  David  Staats  vs.  Gideon  E.  Hukiil.  Summons 
issued  8th  January  1838,  to  D.  Hall,  constable,  commanding  him  "  to 
summon  Gideon  E.  Hukiil,  late  constable,  for  neglect  of  duty  on  exe- 
cution process  against  Curtis  Abbott,  to  be  and  appear  on  Saturday 
the  13th  of  January,  inst,"  at  &c.,  before  &c.,  "  to  an'swer  to  Jacob 
Staats,  for  the  use  of  David  Staats,  touching  a  cause  of  action  wherein 
$33  11  is  demanded."  Keturned  "  served  personally,  January  10, 
1838." 

Action  for  neglect  of  duty  on  execution  process  against  Curtis 
Abbott.  Demand  $33  11.  Parties  appear  on  13th  January;  and, 
defendant  not  ready  for  trial,  adjourned  to  27th :  when,  the  parties 
not  appearing,  cause  continued  until  10th  February;  when  the  par- 
ties appear,  and,  on  trial,  judgment  for  plaintiif  for  $23  72.  Execu- 
tion issued. 

The  exceptions  to  the  record  were — 1.  That  the  cause  of  action 
set  forth  was  not  within  the  magistrate's  jurisdiction.  2.  That  the 
original  execution  process  against  Curtis  Abbot,  was  returned  by  the 
said  late  constable  with  a  legal  and  proper  indorsement  thereon.  3. 
That  the  sum  demanded  in  this  action  was  a  different  and  larger 
amount  than  the  sum  mentioned  in  the  original  execution,  or  than  was 
due  thereon.  4.  That  the  process  issued  against  the  constable  was 
for  an  original  cause  of  action,  and  not  to  show  cause  why  an  exe- 
cution should  not  issue  against  him  for  the  amount  of  the  first  exe- 
cution. 5.  That  the  judgment  entered  by  the  justice  in  this  cause, 
was  not  for  the  amount  of  the  first  mentioned  execution  together  with 
the  costs,  for  a  different  sum.  6.  That  it  no  where  appears  that 
the  proceeding  against  the  defendant  below  was  for  a  false  return  on 
the  original  execution  process. 

Per  Curiam: 

Harrington,  J. —  The  proceedings  in  this  case  are  irregular.  They 
are  founded  on  the  act  of  6th  February,  1833,  but  are  not  in  conform- 
ity with  that  act.  That  act  provides  that,  whenever  an  execu- 
tion shall  be  delivered  to  a  constable,  if  he  shall  not  at  the  return  day 
produce  the  plaintiff's  receipt  for  the  money  levied,  or  shall  not  make 
such  other  return  as  may  be  sufficient  in  law,  or  shall  make  a  false 
return ;  the  justice  shall,  on  request,  issue  a  summons  commanding 
the  said  constable  to  appear  and  show  cause  why  an  execution  should 
not  issue  against  him  for  the  amount  of  the  first  execution ;  and  if  he 
shall  fail  or  neglect  to  appear,  or  does  not  show  sufficient  cause  why 
the  execution  should  not  issue  against  him,  then  the  justice  shall  give 
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judgment  against  him  for  the  amount  of  the  first  mentioned  execu- 
tion, together  with  the  costs. 

The  first  error  in  this  proceeding  is,  that  the  summons  instead  of 
being  to  appear  and  show  cause  why  an  execution  should  not  issue 
for  the  amount  of  the  original  execution,  being  $26  75  and  1  55  costs, 
is  a  summons  in  the  nature  of  an  original  cause  of  action  to  appear 
and  answer  the  demand  of  the  plaintift'  to  the  amount  of  $33  11. 

It  does  not  sufficiently  appear  for  what  neglect  of  duty  this  pro- 
ceeding was  taken.  It  was  not  for  neglecting  to  produce  the  plain- 
tiff's receipt,  for  it  was  not  pretended  that  the  money  was  levied; 
neither  was  it  for  making  a  return  which  was  insufficient  in  law;  it 
must,  therefore,  have  been  for  making  a  false  return;  yet  that  does 
not  appear  from  the  record,  the  statement  being  merely  that  it  was 
for  neglect  of  duty. 

The  judgment  rendered  in  the  case  is  not  such  as  is  warranted  by 
the  law.  The  neglect  of  duty  which  renders  the  constable  liable  for 
any  thing,  or  the  making  a  false  return,  renders  hini  liable  for  the 
whole  amount  of  the  original  execution,  together  with  the  costs;  and 
this  is  the  judgment  which  the  act  requires  the  justice  to  enter;  yet 
the  judgment  in  this  case  is  for  a  different  sum. 

For  these  reasons  the  judgment  and  proceedings  in  this  case  must 
be  reversed. 

Rodney,  for  defendant  below. 

W.  H.  Rogers,  for  plaintiff  below. 


THOMAS  J.  CHANDLER  vs.  WILLIAM  BARKER. 

The  court  refused  to  set  aside  a  verdict  with  which  they  were  satisfied  in  an 
action  of  slander,  on  proof  made  by  the  defendant's  attorney  that  a  juror 
had  told  him,  after  separating,  that  the  amount  of  damages  was  agreed  upon 
by  each  juror  putting  down  the  amount  of  his  verdict,  and  dividing  the  ag- 
gregate by  twelve. 

Action  on  the  case  for  words.  Trial  and  verdict  for  the  plaintiff, 
with  $86  68  damages.  On  the  rendering  the  verdict  the  jury  was 
polled  at  the  request  of  defendant's  counsel,  and  severally  agreed  to 
the  verdict. 

Motion  for  a  new  trial  because  the  jurors  agreed  each  to  set  down 
the  sum  he  thought  the  plaintiff  ought  to  recover,  and  divide  the  ag- 
gregate by  twelve;  and  that  some  of  the  jurors  put  down  six  cents, 
and  others  1     00 ;  one  $500. 
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James  Booth,  one  of  the  defendant's  counsel,  proved  that  this  state 
ment  was  made  to  him  by  one  of  the  jury,  after  verdict  found;  and 
that  he  agreed  to  the  verdict  because  of  this  arrangement,  though 
he  thought  the  damages  too  high. 

Wales. — This  is  a  serious  question,  vitally  affecting  the  trial  by  jury. 
A  verdict  should  be  the  result  of  the  judgment  of  the  jurors,  and  not 
the  result  of  chance.  It  is  not  to  be  doubted  that  a  verdict  foundby 
casting  lots  would  be  set  aside;  so  any  verdict  founded  on  a  con- 
tingency. This  verdict  was  contingent.  One  juror  put  down  $500, 
and  thus  swelled  the  amount.  4  Johns.  Rep.  487 ;  3  Caine's  Rep.  57, 
(cited  in  4  Johns.  487 ;)  2  Yeates,  522. 

J.  A.  Bayard,  contra.  The  ground  of  the  motion  is  misbehavior 
of  the  jury.  This  could  not  be  raised  without  an  affidavit  to  give 
notice  to  the  other  party. 

But  waiving  this,  it  is  now  settled  that  you  can't  examine  a  juror 
to  show  the  grounds  on  which  he  made  his  verdict.  It  would  seem 
to  follow,  a  fortiori,  that  the  declarations  of  a  juror  should  not  be 
given  in  evidence;  declarations  made  not  on  oath,  and  it  may  be 
made  for  the  very  purpose  of  setting  aside  the  verdict. 

But  this  is  a  stronger  case;  the  introducing  the  counsel  of  the 
opposite  and  losing  party  to  prove  declarations  of  a  juror.  I  make 
no  allusion  to  this  case,  for  I  would  not  doubt  either  Mr.  Booth's 
statement  or  his  motives;  but  as  a  general  principle  it  would  be 
dangerous.  2  W.  Blac.  1299.  Affidavit  of  defendant's  attorney  as 
to  declarations  of  a  juror.  The  court  refused  to  grant  a  rule  to  show 
cause  on  so  dangerous  testimony.  And  there  the  testimony  was 
much  stronger  than  in  this  case.  Mr.  Booth  does  not  state  that  the 
juror  told  him  they  did  not  consider  the  whole  matter  after  the  di- 
vision. 

This  was  a  mere  mode  of  fixing  on  an  amount  to  be  considered 
of  afterwards.  It  was  an  action  of  slander,  and  the  damages  rested 
in  the  mere  opinion  of  the  jurors.  After  resorting  to  this  mode  they 
individually  assented  to  the  amount,  on  being  polled  publicly  in  court. 
Verdicts  in  such  cases  must  be  a  matter  of  compromise.  The  an- 
swer on  polling  the  jury  shows  conclusively  that  they  did  consider 
and  individually  agreed  on  this  verdict.  1  New  Rep.  326.  The  court 
refused  to  set  aside  a  verdict  on  the  affidavit  of  a  juror  that  it  was 
decided  by  lot.  And  the  ground  taken  by  the  court  there,  that  there 
was  danger  in  such  evidence,  is  much  stronger  as  to  loose  declara- 
tions of  the  juror  out  of  court.  The  exclusion  of  a  juror  as  a  witness 
necessarily  excludes  his  declarations.  This  case  shows  also  that 
several  jurors  had  told  a  witness  that  thev  decided  it  by  lot;  but  the 
court   did  not  even  notice  this,  having  decided   the   much   stronger 
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point,  that  the  affidavit  of  the  juror  could  not  be  admitted.  Williams, 
Serg.,  in  the  argument,  admitted  that  the  declarations  of  the  jurors 
would  not  do,  but  contended  that  the  affidavit  was  admissible  as 
evidence.  1  Durnf.  &  East.  11.  Jurors  affidavit  not  admissible, 
but  proof  must  be  derived  from  other  source  than  the  jurors.  2  Ihid. 
281 ;  18  Eng.  C.  Law  Rep.  331.  No  evidence  of  the  conversation 
of  jurors  admissible,  though  overheard,  unless  at  the  time  the  jury 
were  together. 

Per  Curiam. — The  affidavit  of  the  defendant  ought  to  have  been 
filed  as  the  foundation  of  this  motion,  and  for  the  purpose  of  notice 
to  the  other  side.  The  mode  of  proof  is  objectionable.  It  is  not  nec- 
essary to  decide  that  the  declarations  of  a  juror  after  separation  can, 
in  no  case,  be  proved  to  impeach  the  verdict,  though  the  cases  seem 
strong  against  it;  but  the  proving  such  declarations  by  the  attorney 
of  the  losing  party  is  objectionable. 

Mr.  Booth  does  not  prove  that  the  sum^  found  was  not  the  result 
of  deliberation  after  setting  down  and  dividing;  and  the  polling  the 
jury  is  strong  that  they  had  so  deliberated. 

This  is  not  a  good  mode  of  arriving  at  a  verdict;  and,  under  cir- 
cumstances, it  might  be  considered  fatally  objectionable ;  but  it  is  not 
necessarily  corrupt.  It  may  be  a  mere  means  of  approximating  a 
result;  and,  as  we  are  satisfied  on  the  whole  with  the  finding  of  the 
jury,  we  refuse  to  set  aside  the  verdict. 

Motion  refused. 

Macbeth  and  J.  A.  Bayard,  for  plaintiff. 

Wales  and  Booth,  for  defendant. 


JOHX  WRIGHT,  p.  b.  vs.  JOHN  HAYES,  d.  b. 

Tlie  (h'fendant  claimed  a  trial  by  referees,  and  on  a  new  trial  granted  at  his 
request,  the  second  trial  was  had  by  referees  without  any  other  request  by 
either  party.     Held  good. 

Referees  report  "  that  there  is  no  cause  of  action,"  and  the  justice  enters  judg- 
ment of  nonsuit  against  the  plaintiff  for  costs."'     Held  good. 

Certiorari  to  Justice  Weldon. 

Record. — Wright  vs.  Hays.  Action  on  assumption  for  another's 
tax.  Demand  $10  14.  Summons  issued  September  16th  1837,  re- 
turnable 23d  inst.,  served;  appearance;  defendant  asks  postponement, 
and  cause  adjourned  to  the  7th  October,  when  the  parties  appeared. 
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the  defendant  claimed  a  trial  by  referees,  which  was  had  in  due 
form,  report  and  judgment  against  the  defendant  for  $10  14. 

Defendant  claimed  a  new  trial,  which  was  granted  October  18th; 
plaintiff  notified  and  rule  trial  28th  October,  when  the  parties  not 
appearing,  cause  continued  to  -Ith  November,  when  the  parties  ap- 
pear and  defendant  pleads  not  ready  for  trial;  claims  three  witnes- 
ses summoned;  cause  adjourned  to  the  11th  November,  when  the 
parties  appear,  "  referees  summoned  and  appear  and  are  qualified ; 
and,  on  trial,  judgment  by  report  of  referees  November  11th,  1837, 
of  nonsuit  against  the  plaintiff  for  cost."  The  report  was  "  that 
there  is  no  cause  of  action." 

The  exceptions  were,  1st,  That  the  justice,  on  the  new  trial,  ad- 
journed the  cause  from  28th  October  to  4th  November,  without  the 
same  being  applied  for  by  either  party.  2d,  That  he  adjourned  the 
cause  from  the  4th  to  the  11th  of  November,  on  the  defendant's  ap- 
plication, without  proof  by  his  oath  or  affirmation,  or  otherwise,  that 
his  want  of  preparation  was  not  owing  to  design,  or  to  his  not  using 
due  diligence.  3d,  Because  the  new  trial  was  had  by  referees  with- 
out the  same  being  claimed  by  either  party.  4th,  The  justice  cer- 
tified that  he  rendered  a  judgment  of  nonsuit  against  the  plaintiif 
for  cost,  on  the  report  of  referees;  when  the  award  returned  shows 
that  it  was  for  no  cause  of  action. 

Per  Curiam: 

Harrington,  Justice. — The  justice  could  not  do  otherwise  than 
make  the  first  adjournment  as  neither  of  the  parties  was  present; 
and  it  appears  from  the  record  that  the  second  adjournment  was 
granted  to  give  an  opportunity  for  summoning  witnesses.  It  was 
not  an  arbitrary  postponement,  but  one  which  the  justice  must  have 
considered  necessary  to  the  proper  trial  of  the  cause.  In  addition 
to  this,  both  parties  appeared  on  the  day  to  which  the  cause  stood 
adjourned,  and  the  plaintiff  did  not  then  object  to  the  delay,  but  went 
into  a  trial.  "We  regard  this  as  a  waiver  of  his  objection  to  the  pre- 
vious postponement,  if  that  were  irregular. 

But  it  is  also  excepted  that  the  new  trial  was  had  by  referees 
without  a  claim  by  either  of  ithe  parties.  If  by  this  exception  it  is 
meant  that  such  trial  was  had  without  any  renewed  claim  for  re- 
ferees, the  exception  is  sustained  by  the  record.  The  case  stands 
thus:  the  defendant  claimed  a  trial  bv  freeholders;  it  was  granted 
and  had;  and,  after  their  report,  he  claimed  a  new  trial,  whicli  was 
granted.  How  was  this  new  trial  to  be  had  ;  by  the  justice  or  by 
freeholders?  The  defendant  had  made  his  election  as  to  the  mode 
of  trial ;  he  had  refused  to  submit  the  cause  to  the  decision  of  the 
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justice.  Either  party  had  the  right  so  to  take  the  trial  from  the  jus- 
tice, and  after  a  party  had  made  his  election  as  to  the  mode  of  trial, 
any  subsequent  trial  had  on  his  application  should  be  had  in  that 
mode,  unless  he  waived  his  preference  for  that  mode. 

The  act  of  assembly  says,  that  on  all  new  trials  the  proceedings 
shall  be  the  same  as  upon  the  original  trial.  We  do  not  say  that 
this  extends  to  the  mode  of  trial,  or  deprives  a  party  of  an  election 
as  to  the  mode  of  the  second  trial.  If  the  first  trial  were  by  the  jus- 
tice, we  do  not  know  but  that  either  party  might  on  the  second  trial 
claim  that  it  should  be  had  by  freeholders;  or  if  the  first  were  by 
freeholders,  it  may  be  that  the  party  on  whose  application  that  mode 
was  resorted  to,  might  on  the  new  trial  expressly  waive  his  claim 
for  a  trial  by  freeholders,  and  require  that  it  should  be  had  by  the 
justice.  All  we  say  in  this  case  is,  that  after  a  party  has  claimed 
and  had  a  trial  by  freeholders,  a  subsequent  trial  may  be  had  by  the 
same  mode  without  a  renewed  application  for  freeholders.  The 
election  of  the  party  controls  the  mode  of  trial,  and,  once  made,  it 
continues  as  to  all  subsequent  trials,  unless  it  be  waived.  We  do 
not,  therefore,  sustain  this  exception. 

Neither  do  we  think  the  last  one  sufficient  to  set  aside  this  judg- 
ment. The  judgment  is  in  effect  the  same  with  the  award.  The 
referees  reported  that  the  plaintiff  had  no  cause  of  action.  He  was, 
therefore,  nonsuited ;  and  upon  a  nonsuit,  the  judgment  against  him 
for  costs  legally  followed. 

Judgment  affirmed. 

Rodney,  for  plaintiff  in  error. 

W.  II.  Rogers,  for  defendant. 


JOHX  HOLLIS,  d.  b.,  vs.  JOHX  WILLIAMSON,  p.  b. 

Justices  of  the  peace  have  not   jurisdiction   in  an   action   of   trespass   for  an 

assault  and  battery. 

Certiorari  to  Justice  Bradley. 

The  exception  was  to  the  jurisdiction  of  the  justice.  It  was  an 
action  of  trespass,  and  the  statement  filed  was, 

Isaac  Hollis,  to  John  Williamson,  Dr.  1837,  to  damages  to  the 
amount  of  $49,  by  wounding  me  so  that  I  lost  three  months  and  a 
half  of  my  labor,  and  the  expense  of  surgical  attendance. 
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The  case  was  tried  by  referees,  and  report  and  judgment  for  plain- 
tiff for  $20. 

The  Court  reversed  the  judgment  on  the  ground  that  the  justice 
had  not  jurisdiction  of  the  matter  mentioned  in  the  statement;  and 
ordered  the  justice  to  pay  all  the  costs  in  the  case. 

Wales,  for  defendant  below. 


JACOB  DERRICKSON  vs.  JOHN  L.  MORRIS'  Adm'r. 

A  receipt  in  full,  though  strong  evidence,  is  not  conclusive. 

Case.     Declaration  on  a  promissory  note.     Plea,  payment.     Issue. 

This  was  an  action  on  a  note  given  by  Thomas  Conwell  and  John 
L.  Morris,  as  his  surety,  to  Derrickson,  the  plaintiff,  for  $180,  dated 
25th  March,  1827,  and  payable  in  instalments,  all  of  which  fell  due 
before  25th  March,  1831.  On  the  back  of  the  note  was  credited 
$64  83  in  full;  and  Conwell  produced  the  following  receipt: 

Received,  5th  August,  1833,  of  Thomas  Conwell,  $64  83,  in  full 
of  all  demands  up  to  this  date. 

(Signed,)     Jacob  Derricksox. 

The  defendant  also  proved  the  payment  by  plaintiff  of  a  medical 
account  to  John  L.  Morris,  after  this  note  fell  due. 

On  the  part  of  the  plaintiff,  it  was  shown  that  the  calculation  was 
made  and  receipt  written  by  a  third  person;  that  Derrickson  was  an 
illiterate  man;  and  it  was  contended  that  this  payment  was  in  full 
of  the  interest  up  to  the  date,  and  that  no  part  of  the  principal  had 
been  paid.     The  interest  due  at  the  time  amounted  to  the  sum  paid. 

The  Court  charged  the  jury  that  a  receipt  in  full  of  all  demands 
was  very  strong  evidence  that  the  money  had  been  paid,  but  ncrt 
conclusive,  if  the  party  signing  the  receipt  can  satisfy  the  jury  that 
there  was  a  mistake,  or  any  other  matter  showing  that  payment  to 
the  amount  had  not  in  fact  been  made.     Boscoe  Ev.  36. 

The  plaintiff  had  a  verdict. 

Gray,  for  plaintiff. 

Gilpin  and  J.  A.  Bayard,  for  defendant. 
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STATE  use  of  JAMES  A.  HAKBESON  vs.  GEOHGE  JONES. 

Depositions  taken  witliout  notice  of  tlie  tiling  inteiioositories  suppressed  at  the 

trial. 
Question  of  variance  considered. 

Debt  on  an  administration  bond.  Breach,  the  non-payment  to 
plaintiff  of  $2,567  96,  being  his  distributive  share  of  the  estate  of  Sam- 
uel Harbeson;  he  being  one  of  the  two  children  of  James  (or  Jack) 
Harbeson,  dec'd.,  who  was  a  brother  of  Samuel  Harbeson.  Pleas — 
1st.  non  est  factum;  3d.  That  plaintiff  is  not  entitled  to  a  distributive 
share;  3d.  That  he  is  not  one  of  the  representative^  of  James  (or 
Jack)  Harbeson,  &c.,  &c. 

The  administration  bond  of  defendant  on  the  estate  of  Samuel  Har- 
beson was  offered  in  evidence  and  objected  to,  for  a  variance  from 
the  bond  declared  on. 

The  condition  of  the  bond  was  "  that  if  the  above  named  George 
Jones,  (during  the  absence  of  the  next  of  kindred)  as  administrator 
of  all  and  singular,  the  goods  and  chattels,  rights  and  credits,  of  Sam- 
uel Harbeson,  dec'd.,  shall  cause  a  true  and  perfect  inventory  and 
just  appraisement  to  be  made  of  all  and  singular  the  goods  and  chat- 
tels, of  said  deceased,  whereof  he  said  George  Jones  shall  have  knowl- 
edge, and  the  same  with  a  true  and  perfect  list  of  all  and  singular, 
the  debts  and  credits  due,  or  belonging,  to  the  said  deceased,  whereof 
the  said  George  Jones  shall  have  knowledge,  to  be  delivered  in  the 
register's  office  for  Xew  Castle  county,  in  the  State  of  Delaware,  on 
or  before  the  15th  day  of  June,  next;  and  shall  well  and  faithfully  ad- 
minister according  to  law,  all  and  singular  the  goods  and  chattels, 
rights  and  credits  of  said  deceased,  which  have  or  shall  come  to  the 
possession  or  l-noidedge  of  said  George  Jones;  and  shall  render  a  just 
and  true  account  of  such  administration  on  or  before  the  loth  day  of 
December  next;  and  shall  distribute  and  pay  all  the  residue  remain- 
ing of  the  said  goods  and  chattels,  rights  and  credits,  after  all  just 
demands  and  charges  to  which  the  said  goods  and  chattels,  rights 
and  credits,  in  the  due  course  of  the  administration  thereof,  are  sub- 
ject, are  deducted,  to  the  person  or  persons  respectively  entitled  to 
receive  the  same;  and  furthermore,"  &c.,  &c. 

The  declaration  set  out  the  bond  as  "  subject  to  a  certain  condition 
thereunder  written,  that  the  said  George  Jones,  administrator  of  all 
and  singular,  the  goods  and  chattels,  rights  and  credits  of  Samuel  Har- 
beson, deceased,  should  distribute  and  pay  all  the  residue  remaining 
of  the  said  goods  and  chattels,  rights  and  credits  of  the  said  Samuel 
Harbeson,  deceased,  after  all  just  demands  and  charges  to  which  the 
VOL.  II.  50 
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same  goods  and  chattels,  rights  and  credits,  in  the  due  course  of  the 
administration  thereof  are  subject,  are  deducted,  to  the  person  or  per- 
sons respectively  entitled  to  receive  the  same : "  and  then  assigned 
a  breach  of  this  clause,  that,  &c. 

On  this  question  defendant'*  counsel  cited  1  Harr.  Rep.  231;  8  East 
7,  8,  9,  10;  1  Chitty  PI.  299,  300;  6  Eng.  Com.  Law  Rep.  167;  i 
Maule  &  Sewl.  470;  9  East,  188;  13  Com.  Law.  Rep.  225. 

For  plaintiff  was  cited  1  Barn.  &  Cresio.  358;  1  Barn  &  Aid. 
57,  94. 

The  Court  divided  in  opinion.  Judge  Layton  thought  there  was 
no  variance. 

Harrington,  Judge,  had  a  strong  impression  that  the  objection 
made  to  the  admissibility  of  the  bond  was  fatal.  Though  this  part  of 
the  condition  is  set  out  in  the  very  words  of  the  bond,  it  is  contrary 
to  the  legal  effect  of  the  bond;  and  the  question  is,  whether  such  a 
vfiriance  is  not  fatal.  It  is  a  curious  case.  With  the  greatest  par- 
ticularity in  the  pleader  to  use  the  very  words  of  the  bond,  he  has 
not  taken  the  sense.  The  variance  arises  because  the  word  said  as 
used  in  the  bond,  refers  to  all  the  goods,  &c.,  which  have  come  to  the 
administrator's  knowledge;  and  the  sam.e  word  as  used  in  the  decla- 
ration refers  to  all  the  goods,  &c.,  without  this  restriction.  But  the 
question  not  being  without  doubt,  and  the  chief  justice  absent,  he  was 
unwilling  to  nonsuit  the  plaintiff  on  a  divided  opinion  on  such  a  ques- 
tion, and  preferred  that  the  case  should  go  on,  giving  the  defendant 
the  benefit  of  the  objection  at  a  subsequent  stage  of  the  cause. 

The  bond  was,  therefore,  admitted,  subject  to  a  future  motion  by 
the  defendant  to  set  aside  any  verdict  that  might  be  rendered;  or  to 
such  other  application  as  would  bring  up  thi&  question  before  a  full 
court. 

The  plaintiff  offered  in  evidence  sundry  depositions,  taken  on  a  com- 
mission executed  by  a  commissioner  in  Pennsylvania. 

They  were  objected  to  because  the  commission  was  issued  before 
there  was  any  cause  in  court,  and  without  notice  to  defendant  to  file 
cross  interrogatories. 

The  docket  entries  were  as  follows : — 

Writ  issued  18th  April,  1836,  to  May  term,  1836.  April  2l8t,  1836, 
rule  commission  to  Ch.  Bulkley,  Philadelphia:  same  day  plaintiff's 
interrogatories  filed.  May  T.  appearance  and  continued  on  rule 
narr.  May  28th,  1836,  exit  commission.  July  13th,  commission  re- 
turned and  filed.  July  20th,  defendant's  cross  interrogatories  filed. 
Nov.  T.  continued.  May  22d,  1837.  It  was  agreed  that  the  plaintiff's 
commission  to  Chauncey  Bulkley,  Esq.,  which  has  been  returned  and 
opened,  be  sent  back  with  the  cross  interrogatories  of  the  defendant 


State,  use  of  Harbeson  vs.  Jones.  395 

annexed,  and  that  the  plaintiff's  witnesses  be  examined  on  the  cross 
interrogatories,  before  H.  D.  Gilpin,  Esq.,  commissioner  named  by 
the  defendant,  and  the  whole  be  returned  on  or  before  next  term ;  pro- 
vided that  this  agreement  shall  have  no  effect  as  to  the  depositions  of 
witnesses  who  may  not  be  cross  examined:  and  rule  commission  to 
Mr.  Gilpin  to  examine  these  witnesses  on  the  cross  interrogatories, 
in  conjunction  with  Mr.  Bulkley. 

Nov.  25th,  1837,  Chauncey  Bulkley,  one  of  the  commissioners,  re- 
turned the  commission  and  depositions  certifying  that  some  of  the 
witnesses  were  deceased,  and  others  had  left  the  state;  that  H.  D. 
Gilpin  had  been  appointed  solicitor  of  the  treasury,  and  gone  to  Wash- 
ington; for  which  reasons  the  commission  cannot  be  executed.  None 
of  the  witnesses  were  examined  on  the  cross  interrogatories. 

Dec.  7th,  defendant  filed  exceptions  to  these  depositions;  1st.  be- 
cause they  were  taken  without  cross  interrogatories;  2d.  without  le- 
gal notice;  3d.  because  the  rule  was  laid  before  the  cause  was  pend- 
ing. 

By  the  Court. —  It  is  not  necessary  to  decide  whether  a  rule  com- 
mission can  be  laid  before  the  defendant's  appearance,  though  we  in- 
cline to  the  opinion  that  it  cannot.  The  constitutional  provision  is, 
that  in  civil  causes,  when  pending,  this  court  shall  have  the  power  of 
obtaining  evidence  from  places  not  within  the  state.  The  rule  com- 
mission is  the  first  step,  which  there  can  be  no  propriety  in  taking, 
imless  there  there  is  a  cause,  and  parties,  in  court.  But  the  interrog- 
atories were  filed  also  before  any  appearance,  and  without  notice  to 
the  defendant.  Depositions  thus  taken,  without  cross  interrogatories, 
and  without  notice  of  filing  the  original  interrogatories,  are  open  to 
every  objection.  The  objection  is  here  strengthened  by  exceptions 
filed  at  the  earliest  time  after  the  commission  was  finally  returned  by 
Bulkley.  We  throw  out  of  the  case  the  agreement  of  counsel  rela- 
tive to  this  commission,  because  the  implied  consent  to  waive  objec- 
tions was  conditional,  and  the  condition  has  not  been  performed.  It 
was  expressly  reserved  that  the  agreement  should  have  no  effect  if 
the  witnesses  should  not  be  examined  on  the  cross  interrogatories. 
It  stands  then  as  a  deposition  taken  without  notice  of  filing  interro- 
gatories ;  excepted  to  at  its  return ;  and  it  must  be  suppressed. 

Depositions  ruled  out. 

The  case  went  on  before  the  jury,  who  were  unable  to  agree  upon 
a  verdict,  and  were  discharged  by  the  court 
Rodney  and  Wales,  for  plaintiff. 
J.  A.  Bayard  and  Frame,  for  defendant. 


396  Herdman  vs.  Bratten. 


WILLIAM  HERDMAN,  late  sheriff,  vs.  ABRAHAM  BKATTEN. 

An  erasure  of  a  deed  after  the  signing,  though  in  an  immaterial  part,  vitiates  it. 
A  deed  cannot  be  delivered  as  an  escrow  to  the  party. 

Debt  on  a  replevin  bond.     Plea,  non  est  factum.     Issue. 

On  a  distress  for  rent  arrear  to  Burnham  and  Wilson,  John  Fen- 
nimore,  the  tenant,  replevied,  and  entered  into  a  replevin  bond  to  the 
sheriff,  with  William  Hukill  and  Abraham  Bratten,  the  defendant, 
as  his  sureties,  conditioned  in  the  usual  form.  Fennimore  failed  to 
prosecute  his  replevin,  and  judgment  went  against  the  sheriff.  He 
now  sued  the  bond. 

John  Wiley,  the  attesting  witness  to  the  bond,  proved-  the  signing 
by  Bratten,  but  on  the  express  condition  that  Thompson  Wilson, 
and  William  Welden,  whose  names  were  in  the  bond,  should  also 
sign  it.  Herdman  said  he  should  object  to  the  security  without  them. 
Fennimore  and  Bratten  signed  the  paper,  and  left  it  on  the  table  in 
Herdman's  office,  with  the  understanding  that  it  was  to  be  presented 
to  Wilson  and  Welden  for  their  signatures;  and  Bratten  said  he 
would  have  nothing  to  do  with  it  unless  they  signed.  The  names  of 
Wilson  and  Welden  were  then  in  the  body  of  the  bond;  they  never 
signed  it,  and  their  names  are  now  erased. 

Booth,  for  defendant,  objected  to  the  admission  of  the  bond. 

Booth.— -TJndeT  the  plea  of  non  est  factum  the  plaintiff  must  prove 
that  the  defendant  executed  the  instrument  as  his  deed.  The  proof 
is  of  a  conditional  delivery  if  Wilson  and  Welden  should  sign:  not 
otherwise.  They  did  not  sign,  and  the  names  of  Wilson  and  Welden 
have  since  been  erased.     4  Barn.  &  Aid.  439. 

R.  H.  Bayard. — The  objection  is  that  the  deed  was  delivered  aa 
an  escrow.  It  ni  .st  be  one  or  the  other;  a  complete  delivery,  or  de- 
livery as  an  escrow.  But  a  deed  can't  be  delivered  as  an  escrow 
to  the  party.  If  so  delivered  it  is  a  full  delivery,  and  the  condition 
is  void.  Co.  Litt.  36,  a.;  2  StarJc.  477.  True,  a  deed  thus  delivered 
may  be  void  for  fraud,  but  the  fraud  must  be  suggested  by  the  plead- 
ings. 5  Cranch,  350  :  Moss  vs.  Riddle  £  Co.  Fraud  cannot  ]x>  set 
up  under  the  plea  of  non  est  factum. 

Booth. — There  is  no  proof  of  delivery  at  all.  It  was  to  be  no  deed 
until  executed  by  Wilson  and  Welden. 

Per  Curiam. — Independently  of  the  question  raised,  we  are  struck 
with  the  fact  that  the  bond  has  been  altered.  When  signed  by  Bratten, 
it  stood  "  We,  John  Fennimore,  William  Hukill.  Abraham  Bratten, 
Thompson  Wilson,  and  William  Welden.^'  It  now  stands  with  the 
last  two  names  erased  ;  and  the  bond  having  been  in  Herdman's  pos- 
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session,  it  must  be  presumed  that  he  made  the  alteration,  unless  he 
show  the  contrary.  The  alteration,  even  in  an  immaterial  point, 
avoids  the  deed.  It  is  not  the  deed  that  Bratten  signed.  2  Starkie, 
476. 

If  the  plaintiff  has  any  testimony  to  show  that  this  alteration  was 
not  made  by  his  consent,  we  will  hear  it. 

But  the  court  also  inclined  to  the  opinion,  that  the  other  point  was 
against  the  plaintiff.  Not  on  the  point  of  delivery  as  an  escrow 
merely,  but  here  it  was  understood  by  the  parties  that  all  the  persons 
named  in  the  deed  should  sign  it.  The  case  cited  from  Crunch 
doesn't  come  up  to  this.  The  plea  is  not  there  non  est  factum,  but 
a  special  plea  that  the  deed  was  delivered  as  an  escrow,  which  don't 
amount  to  non  est  factum,  and  which  was  not  sustained,  and  could 
not  be,  because  a  deed  cannot  be  delivered  to  the  party  as  an  escrow. 
Non  est  factum  is  a  better  plea  in  this  action,  than  per  fraudem. 
The  idea  of  fraud  is  not  sustained  by  the  alteration  in  this  deed,  or 
by  the  violation  of  any  understanding  the  parties  had.  It  was  no 
doubt  the  intention  to  send  the  bond  to  Wilson  and  Welden;  and  the 
sheriff  afterwards,  considering  Bratten  and  Hukill  good  enough 
with  Fennimore,  thought  he  had  the  right  to  strike  out  the  names  of 
those  who  did  not  sign.  We  think  this  vitiates  the  deed;  and  have 
a  strong  impression  also,  on  the  other  point  against  the  plaintiff. 

Judgment  of  nonsuit. 

R.  H.  Bayard,  for  plaintiff. 

Booth,  for  defendant. 


The  STATE,  use  of  J.  S.  ADAMS  vs.  PETER  VANDEVER  et  al. 

A  landlord  is  entitled  to  a  year's  rent  out  of  tenant's  goods  taken  in  execution 

and  sold  by  a  creditor. 
This  may  be  rent  in  arrear,  or  for  the  current  year. 
If  it  be  a  money  rent  it  is  to  be  paid  out  of  the  proceeds  of  sale,  in  preference 

to  the  execution. 
If  a  grain  rent  or  share,  the  crops  are  to  be  sold  subject  to  the  rent,  and  the 

execution  creditor  is  entitled  to  all  the  proceeds  of  sale. 

Debt  on  sheriff's  recognizance.  The  narr.  counted  on  the  bond, 
set  out  the  condition,  and  averred  a  judgment  at  the  suit  of  John  S. 
Adams  vs.  Joseph  M'Coy,  for  $790.  Excution  issued  to  May  term, 
1835,  to  which  the  sheriff  returned  "  levied  on  goods  and  chattels  as 
per  inventory  and  appraisement  annexed,"  afterwards,  to  wit,  28th 
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January,  1835,  the  following  goods  were  replevied  by  the  coroner 
as  per  statement  annexed;  afterwards,  to  wit,  3d  March,  1835,  sold 
the  remainder  of  said  goods  for  the  sum  of  $2-19  20,  subject  to 
$268  34,  refit  claimed  by  Fhiiip  Reybold.  The  breach  was,  that 
said  Peter  Vandever  did  not  well  and  truly  execute  said  writ,  and 
had  not  the  money  before,  &c.,  at,  &c.,  according  to  the  exigency 
of  the  writ,  2d.  Averring  that  Peter  Vandever,  by  his  said  return, 
certified  that  some  of  said  goods  were  replevied  by  Philip  Eeybold, 
and  the  remainder  was  sold  for  $249  20,  subject  to  $268  34,  claimed 
by  said  Philip  Eeybold  for  rent;  whereas,  in  fact,  said  goods  were 
not  subject  to  any  rent,  nor  was  there  any  valid  claim  for  rent,  en- 
titled to  preference  out  of  said  sales;  and  assigning  as  a  breach  the 
non  payment  of  the  amount  of  sales.  3d.  After  the  replevin,  which 
Peter  Vandever  returned,  was  taken  out  by  Philip  Eeybold,  for  the 
goods  levied  on,  judgment  was  rendered  against  said  Eeybold  in 
favor  of  said  Peter  Vandever,  for  $165,  which  became  thereby  a 
fund  for  the  payment  of  said  execution.  Breach,  non-payment  of 
that  sum.     General  breach,  non-payment. 

Pleas,  1st,  that  said  Peter  Vandever  did  well  and  truly  execute 
said  fieri  facias,  and  had,  &c.,  at  the  return  thereof,  the  money 
arising  from  the  sale  of  the  goods,  sold  by  virtue  of  said  writ.  2d. 
That  the  said  Philip  Eeybold  was  the  landlord  of  the  said  Joseph 
McCoy,  and  claimed  said  rent  of  Peter  Vandever,  who  thereupon 
returned  said  sale  subject  to  said  claim.  That  said  J.  S.  Adams 
never  contested  said  claim  then  or  since,  until  bringing  this  suit; 
and  that  before  this  suit  was  instituted,  said  Peter  Vandever,  to  wit, 
April  22d,  1837,  paid  said  rent  to  Philip  Eeybold.  3d.  That  said 
Peter  Vandever  always  was  and  is  ready  to  pay  to  said  John  S. 
Adams  the  balance  due  him,  and  tendered  the  same  April  24th, 
1837,  and  now  brings  the  same  into  court.  Eeplication  and  issue 
to  the  first,  plea;  and,  as  to  the  second  plea,  that  no  rent  was  due  to 
Philip  Eeybold,  nor  was  the  said  sale  subject  to  said  claim  of  rent. 
That  J.  S.  Adams,  on  divers  times  after  the  return  of  the  said  writ, 
before  the  institution  of  this  suit,  and  before  the  alledged  payment  to 
Philip  Eeybold,  did  inform  Peter  Vandever  that  no  rent  was  due  to 
Philip  Eeybold,  and  that  the  claim  to  the  same  would  not  be  allowed. 
Issue.  Eeplication  to  third  plea  of  tender:  plaintiff  replies  a  de- 
mand previous  to  24th  April,  1837,  and  that  the  balance  due  was 
not  tendered.     Issue. 

Rodney,  to  jury: 

This  was  a  grain  rent.  The  sheriff  is  not  authoriTed  to  fix  the 
amount  of  such  rent  in  money.  The  provision  is  different  from  a 
money  rent.  He  is  bound  to  pay  a  money  rent,  out  of  the  proceeds  of 
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sale.  He  must  sell  the  grain  subject  to  grain  rent,  and  cannot  deduct 
the  value  of  such  grain  rent  out  of  the  proceeds  of  sale.     {Dig.  366-7.) 

Booth  and  Hamilton: 

When  a  sheriff  levies  an  execution  on  the  goods  of  a  tenant,  the 
levy  is  subject  to  landlord's  rent.  The  sheriff  is  not  bound  to  prove 
the  whole  transaction  between  landlord  and  tenant,  in  an  action 
against  him  for  the  money  levied.  He  is  not  liable  unless  ho  has  acted 
intentionally  wrong  or  in  fraud.  If  the  sheriff  return  a  sale,  sub- 
ject to  rent,  he  is  not  liable  though  there  be  no  rent  due,  unless  fraud 
can  be  shown.  If  he  paid  Reybold  money  that  was  not  due  to  him  as 
rent,  Reybold  would  be  liable  to  the  plaintiff  in  an  action  for  money 
had  and  received  to  his  use ;  and  the  sheriff  is  not  liable  if  he  act  in 
good  faith.  If  the  plaintiff  chooses  to  resist  the  payment  of  rent  to 
the  landlord  he  should  give  notice  to  the  sheriff  not  to  pay  it,  and  the 
sheriff  might  then  bring  it  into  court.  This  fieri  facias  was  return- 
ed May,  1835,  levied  and  goods  sold  subject:  no  objection  made  to 
the  return,  sheriff  pays  the  rent;  and  then  the  plaintiff  sues  him  for 
the  whole  amount.  The  sheriff  could  not  recover  this  money  back 
from  Reybold,  on  a  mere  mistake  of  the  law. 

This  case  is  analogous  to  an  action  against  the  sheriff  for  a  false 
return;  and  there  ought  to  have  been  an  allegation  that  it  was  false. 
(2  Phil.  Ev.  238.) 

Per  Curiam: 

Harrington,  J. —  If  the  sheriff  return  a  sale  of  goods  subject  to  a 
certain  rent  which  he  pays  to  the  landlord,  slight  evidence  will  be 
sufficient  for  him  to  defend  himself  against  the  claim  of  the  plaintiff 
in  the  execution,  to  the  amount  of  such  payment.  In  such  an  ac- 
tion it  will  be  for  the  plaintiff  to  show  that  such  rent  was  not  due. 

But  there  is  an  important  distinction  between  a  money  rent  and  a 
graiyi  rent  or  share.  In  either  case  the  landlord  is  entitled  to  be  paid 
one  full  year's  rent.  If  it  be  a  money  rent,  and  the  goods  of  the  ten- 
ant be  sold  by  the  sheriff,  he  is  bound  to  pay  the  landlord  his  rent 
ou^  of  the  proceeds  of  sale.  If  the  rent  be  a  grain  rent  or  share,  then 
the  crops  growing  or  being  on  the  premises  are  to  be  sold  by  the 
sheriff,  subject  to  the  rent,  and  are  liable  to  the  landlord  in  the  hands 
of  the  purchaser,  and  the  sheriff  is  bound  to  pay  the  whole  of  the  pro- 
ceeds of  such  crops  to  the  plaintiff  in  the  execution,  without  any  de- 
duction for  rent. 

It  is  important  then,  for  the  jury  to  determine  what  rent  this  is; 
and  what  was  levied'  and  sold  under  the  execution  process.  The  de- 
fendants insist  that  Reybold  claimed  the  rent  for  1833-34,  due  25th 
March,  1834,  and  in  proof  of  this  they  show  that  about  the  time  of 
the  levy ;  Reybold  distrained  for  this  rent,  which  must  have  been  the 
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rent  of  1834,  for  the  rent  of  1835  not  then  being  due,  he  could  not 
destrain  for  it.  On  the  other  hand  it  is  insisted,  that  according  to  the 
evidence,  this  rent  of  1834,  or  some  part  of  it,  had  been  paid;  and  that 
it  must,  therefore,  be  the  rent  of  1835.  The  landlord  is  entitled  to 
the  rent  either  in  arrear  or  growing  due;  not  exceeding  one  year's 
rent.  If  this  was  rent  arrear  it  was  a  debt  due  from  the  tenant;  and, 
being  ascertained  in  amount  by  the  method  provided  by  the  law,  we 
incline  to  think  it  would  fall  within  the  equity  of  the  act  as  a  money 
rent,  and  become  payable  out  of  the  sale  of  the  goods. 

But  if  any  portion  of  this  sale  was  grain,  or  other  produce,  growing 
or  being  on  the  premises,  we  are  clearly  of  opinion  that  no  part  of 
the  proceeds  of  such  sale  was  applicable  to  the  landlord's  claim  for 
rent.  The  execution  creditor  is  entitled  to  all  that  such  produce  or 
grain  should  sell  for.  It  is  the  duty  of  the  sheriff  to  sell  such  pro- 
duce, subject  to  the  claim  of  rent,  and  the  purchaser  is  liable  to  the 
landlord. 

If,  therefore,  the  jury  should  find  that  any  part  of  the  money  rais- 
ed by  this  sale  was  the  proceeds  of  grain,  or  other  produce,  which  was 
subject  to  pay  rent  by  the  share,  they  should  not  allow  the  payment 
made  by  the  sheriff  to  the  extent  of  the  landlord's  share  of  such  pro- 
duce, or  its  proceeds.  And  if  the  jury  are  satisfied  by  the  evidence, 
that  the  rent  of  1834,  or  any  part  of  it,  was  paid  to  Eeybold  by  the 
tenant,  M'Coy,  then  the  payment  by  the  sheriff  to  Reybold  of  the 
whole  year's  rent  was  not  authorized,  and  it  would  be  subject  to  a 
deduction  to  the  extent  of  the  tenant's  payment. 

Verdict  for  plaintiff. 

Bodney.  for  plaintiff. 

Booth  and  TlamiUon,  for  defendant. 


COURT  OF  ERRORS  AND  APPEALS 

JUI^E  TEEM, 

1838. 


JOHN  CLOUD,  Adm'r  of  ANK  ELIZABETH  KIBLER  vs.  JACOB 
WHITEMAN",  Ex'r.  of  JOHN^  WHITEMAN,  deceased. 

The  relief  granted  in  equity  must  be  agreeable  to  the  case  made  by  the  bill. 

Bill  against  one  charging  him  as  executor  will  not  authorize  a  decree  against 
him  personally,  though  he  be  chargeable  personally. 

If  a  legacy  be  made  payable  at  a  future  day,  and  the  legatee  die  before  that 
day,  the  legacy  is  vested  and  does  not  lapse,  if  it  appear  that  the  postpone- 
ment was  for  the  ease  or  benefit  of  the  estate,  and  not  on  account  of  the 
condition  of  the  legatee. 

A  legacy  may  be  charged  on  land  by  inference.     The  intent  governs. 

If  debts  or  legacies  are  directed  to  be  paid  by  the  executor,  and  land  is  devised 
to  him,  the  land  is  chargeable,  if  it  appear  that  the  payment  of  such  debts 
or  legacies  was  an  object  first  to  be  accomplished  in  preference  to  the  de- 
visees interest  in  the  land. 


Ix  appeal  from  the  Court  of  Chancery,  in  and  for  New  Castle 
county. 

The  bill  in  this  case,  which  was  filed  18th  February,  1836,  charged, 
that  Jacob  Whiteman  made  his  will  April  15th,  1826,  and  thereby 
gave  to  Nancy  Whiteman,  his  daughter,  three  hundred  dollars,  to  he 
paid  to  her  in  three  years  after  his  decease,  and  appointed  his  son, 
Jacob  Whiteman,  the  sole  executor;  that  Jacob  Whiteman,  on  the 
5th  October,  1832,  proved  the  will  as  executor,  and  possessed  him- 
self of  the  personal  estate  and  effects  of  the  testator,  to  an  amount 
much  more  than  sufficient  for  the  payment  of  his  just  debts,  funeral 
expenses,  and  legacies;  that  the  testator  died  on  the  22d  September, 
1832;  that  the  said  Nancy,  otherwise  called  Ann  Elizabeth  White- 
man,  married  with  a  certain  Samuel  Kibler,  who  died  about  the 
1st  February,  1833,  and  that  the  said  Ann  Elizabeth  afterwards 
died,  on  or  about  the  18th  of  November,  1833,  leaving  to  survive  her 
one  daughter,  Sarah  W.  Kibler,  who  had  previously  married  witli 
the  complainant,  John  Cloud,  who  obtained  letters  of  administration 
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on  her  estate,  about  the  30th  of  December,  1833.  The  bill  contained 
a  specific  prayer  for  relief,  that  "  if  the  said  Jacob  Whiteman  shall 
not  admit  assets  of  the  said  testator  to  answer  the  said  legacy,  then 
that  an  account  may  be  taken  of  the  estate  and  effects  of  the  said  tes- 
tator, which  have  been  possessed  or  received  by  the  said  Jacob,  or  by 
any  other  person  by  his  order  or  to  his  use,  and  that  the  same  may  be 
applied  in  a  due  course  of  administration."  The  bill  then  closed 
with  a  prayer  for  general  relief  in  the  usual  terms,  and  for  a  sub- 
poena, which,  from  the  indorsement  on  the  bill,  appeared  to  have 
been  issued  against  the  said  Jacob  Whiteman,  as  executor  of  Jacob 
Whiteman,  deceased. 

The  answer,  which  was  filed  July  7th,  1836,  admitted  the  state- 
ments in  the  bill  generally,  but  denied  that  the  defendant  had  any 
assets  applicahle  to  the  legacy,  and  showed  that,  as  executor,  he 
made  a  full  and  true  settlement  of  the  state  before  the  register,  on 
the  13th  of  March,  1834,  by  which  it  appears  that  the  whole  per- 
:6onal  estate  was  exhausted,  and  that  there  was  a  balance  due  him 
,as  executor  for  over  payments  of  $542  62. 

Extract  from  the  will  of  Jacob  Whiteman,  dated  15th  April,  1826; 
proved  5th  October,  1832. 

"  I  order  that  all  my  just  debts  and  funeral  expenses  shall  be  paid 
soon  after  my  decease.  Also,  I  give  and  devise  to  my  son,  Jacob 
Whiteman,  all  that  part  of  my  plantation,  which  part  I  now  live  on, 
&c.,  bounded,  &c.,  containing  98  acres  and  19  perches;  to  have 
and  to  hold  to  him,  my  aforesaid  son,  Jacob  Whiteman,  his  heirs 
and  assigns  forever. 

Also,  I  give  and  devise  to  my  son,  Christian  Whiteman,  all  that 
my  lot  of  land,  &c.,  in  fee. 

Also,  I  give  to  my  said  son  Christian,  $200,  to  be  paid  in  three 
years  after  my  decease;  and  to  my  daughter,  Nancy  Whiteman,  the 
sum  of  $300,  to  be  paid  to  her  in  three  years  after  my  decease;  and 
to  my  daughter,  Sarah  Whiteman,  $300,  to  be  paid  in  like  manner; 
and  to  my  son,  John  Whiteman,  $300,  to  be  paid  in  like  manner: 
each  of  them,  my  said  four  children,  to  be  paid  the  sum  of  three 
hundred  dollars  as  aforesaid,  in  three  years  after  my  decease,  by  my 
aforesaid  son,  Jacob  Whiteman." 

He  gave  to  a  grandson,  Jacob  Whiteman,  (son  of  Jacob,)  his 
desk ;  and  to  another  grandson,  Jacob  Whiteman,  (son  of  Christian,) 
his  watch. 

"  Also,  I  further  give  and  bequeath  to  my  aforesaid  son,  Jacob 
Whiteman,  all  my  personal  or  moveable  property,  of  any  kind,  be- 
sides what  I  have  hereinbefore  loft  him,  my  said  son,  Jacob  White- 
man,  whom  I  do  hereby  nominate,  ordain,  and  appoint  whole  and 
f:ole  executor  of  this  mv  last  will  and  testament." 
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The  Chancellor  doubted  whether  this  will  charged  the  pecuniary 
iegacies  on  the  land;  and  was  of  opinion,  that  if  such  a  charge  ex- 
isted, it  sunk  for  the  benefit  of  the  devisee  on  the  death  of  Mrs.  Kib- 
ler.  He  therefore  dismissed  the  complainant's  bill.  But  before  the 
hearing  on  appeal,  he  changed  his  opinion  on  these  points,  but  ad- 
hered to  his  decree  on  other  grounds.  He  delivered  his  views  at 
length  before  the  Court  of  Appeals. 

He  said:  at  the  hearing  of  the  cause  below,  he  did  doubt  whether 
the  land  specifically  devised  could,  upon  a  proper  construction  of  the 
will,  be  considered  as  charged  with  the  payment  of  the  pecuniary 
legacies,  especially  as  the  amount  of  personal  property  could  not  be 
inquired  into  apart  from  the  will.  2  Sim.  &  Stew.  592.  But  sup- 
posing the  land  charged,  the  legatee  having  died  before  the  day  of 
payment,  he  at  first  entertained  the  opinion  that  the  legacy  had  sunk 
into  the  residue. 

Upon  this^question  the  rule  varies  according  as  the  charge  affects 
personal  or  real  property.  With  respect  to  the  former,  the  rule  of  the 
civil  law  prevails,  and  dies  incerta  facit  conditionem.  But  as  to  the 
latter,  the  rule  of  the  common  law  applies,  and  this  requires  that  the 
legatee  should  be  in  existence  at  the  time  when  the  legacy  becomes 
payable.  At  first  this  rule  was  universal,  and  without  any  distinc- 
tion, that,  being  a  condition,  the  money  was  not  payable  unless  the 
whole  condition  was  complied  with.  This  rule  was  recognized  in 
all  the  decisions  down  to  that  of  Van  vs.  Clark,  by  Lord  Hardwicke, 
in  1739,  with  but  two  exceptions,  Whalley  vs.  Cox,  by  Sir  J.  Jekyll, 
master  of  the  rolls,  1724,  (2  Eg.  Ca.  Ah.)  and  Jackson  vs.  Farrand, 
2  Vern.  424,  by  Lord  Keeper  Wright.  See  3  Vesey,  jr.,  543;  1  Bra. 
Ch.  Rep.  119. 

In  Dawson  vs.  Killet,  1  Bra.  Ch.  Eep.  119,  an  exception  is  recog- 
nized to  the  common  law  rule,  and  which  is  regarded  as  settled.  It 
is  now  considered  that  if  a  testator  devises  a  life  estate,  and  charges 
the  legacy  on  the  remainder,  the  death  of  the  legatee,  prior  to  the 
day  of  pa\Tnent,  does  not  cause  the  legacy  to  sink,  but  it  is  vested. 
This  is  held  to  be  so,  because  the  postponement,  being  on  account  of 
the  convenience  of  the  estate,  it  is  apparent  that  the  testator,  by  de- 
ferring payment  of  the  legacy  until  the  expiration  of  the  life  estate, 
designed  the  legacy  should  not  be  raised  to  the  prejudice  of  the  life 
estate,  and  not  until  the  estate  came  into  possession  out  of  which  it 
was  made  payable:  and  hence  the  delay  of  payment,  having  no 
reference  to  the  person  or  situation  of  the  legatee,  his  death,  prior 
to  the  time  of  payment,  shall  not  defeat  the  bequest.  In  all  cases  of 
this  description,  it  may  be  said  the  intention  manifested  on  the  face  of 
the  will,  controls  the  rule  of  the  common  law. 
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In  this  case,  the  chancellor  at  first  doubted,  but  upon  further  con- 
sideration of  the  provisions  and  language  of  the  will,  and  especially 
of  the  clause  directing  his  son  Jacob  to  pay  the  legacies  in  three 
years  after  his  decease,  he  being  the  devisee  of  the  greater  part  of  thi; 
real  and  all  the  personal  estate,  he  thought  the  case  was  fairly  with- 
in the  exception  to  the  common  law  rule,  and  that  the  legacy  did  not 
lapse.  He  now  considered  the  true  construction  of  the  will  to  be 
that  which  regards  it  as  a  distribution  of  the  testator's  whole  pro- 
perty among  his  several  children,  absolutely  and  in  no  respect  con- 
tingent, conferring  at  the  death  of  the  testator  interests  which  were 
immediately  vested,  and  the  payment  of  the  several  sums  bequeathed 
postponed  for  the  convenience  of  the  estate.  In  all  cases  of  portions 
the  reason  of  the  rule  must  determine  the  propriety  of  its  application. 
If  the  provision  be  for  a  minor  child,  payable  at  a  future  time,  the 
death  of  the  legatee  under  age,  and  before  the  time  arrives  for  pay- 
ment, renders  it  unnecessary  to  raise  the  sum  charged,  inasmuch  as 
it  is  not  wanted;  hence,  sums  bequeathed  to  minor  children,  payable 
at  twenty-one  or  marriage,  are  not  vested  until  the  time  of  payment 
arrives,  when  charged  on  or  to  be  raised  out  of  land.  In  all  thes<5 
cases,  the  time  fixed  or  appointed  for  raising  or  paying  the  legacy 
has  reference  to  the  circumstances  of  the  person  to  take,  and  the 
postponement  results  from  the  age  and  condition  of  the  legatee,  and 
is  unconnected  with,  and  cannot  be  referred  to  the  estate  charged. 
Besides,  the  general  period  of  postponement  being  until  marriage  or 
twenty-one,  indicates  the  intention  of  the  testator,  that  the  sum 
charged  was  to  be  raised  for  a  certain  purpose,  and  to  provide  for 
a  certain  event;  that  failing  or  not  occurring,  there  is  reason  for 
saying  the  sum  ought  not  to  be  raised  if  the  legatee  die  before  the 
time ;  because,  by  the  death,  the  purpose  contemplated  by  the  tes- 
tator fails,  an(3  the  provision  is  not  wanted.  But  in  this  case,  the 
situation  of  the  legatees  did  not  present  them  as  coming  within  the 
reason  of  the  rule  applied  to  minors,  and  the  words  of  the  will,  not 
postponing  the  payment  to  a  definite  period  of  time,  but  directing 
payment  in  three  years  after  testator's  death,  are  clearlv  indicative 
of  the  intent,  not  that  payment  should  not  be  made  sooner,  but  that 
the  devisee  was  to  be  allowed  that  as  the  ultimate  time  within  whioli 
to  raise  and  pay  the  legacy  charged ;  hence  the  inference  is  strong, 
that  the  time  was  given  for  the  convenience  of  the  estate  charged; 
and  as  the  legacy  was  payable  within  the  time,  and  might  have  been 
paid  earlier  than  at  the  expiration  of  the  time,  it  was  a  vested  lesracv, 
and  on  the  death  of  the  legatee,  transmitted  to  her  personal  repre- 
sentative. 

But,  with  this  construction,  no  decree  could  be  made  in  this  cause, 
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against  the  executor  of  Jacob  Whiteman,  so  as  to  affect  the  title  of 
the  son  in  the  land  devised;  and  the  chancellor  viewed  his  decree, 
dismissing  complainant's  bill,  as  still  correct.  The  bill  was  filed 
against  defendant  as  executor  for  the  payment  of  a  legacy,  and  the 
liability  is  upon  him  as  devisee  of  the  land  charged,  and  in  respect 
of  the  land.  The  charge  is  personal  to  the  son,  and  not  as  the  re- 
presenative  of  the  testator's  estate,  in  which  capacity  there  is  no 
liability,  and  no  fund  in  his  hands  applicable. 

The  following  causes  of  appeal  were  assigned: 

1st.  Because  the  chancellor  decreed  that  the  legacy  bequeathed 
to  Xancy  Whiteman,  afterwards  Xancy,  or  Ann  Elizabeth  Kibler, 
was  not  charged  by  the  will  of  the  said  Jacob  Whiteman,  on  the 
lands  devised  to  his  son,  Jacob  Whiteman. 

2d.  Because  he  decided  that  this  legacy  lapsed  by  the  death  of 
Mrs.  Kibler. 

The  case  was  argued  on  appeal  by  W.  H.  Rogers,  for  the  appellant, 
and  by  Wales,  for  the  appellee. 

On  behalf  of  the  appellant  it  was  contended : 

1st.  That  by  the  manifest  intention  of  the  testator,  the  legacy  to 
Xancy  Whiteman  was  designed  to  be  a  charge  on  the  real  estate 
devised  to  Jacob  Whiteman,  to  be  pain  by  him  in  respect  of  the  land 
and  not  as  executor.  Ram  on  Assets,  64;  8  Law  Lib.  44,  3  Eq. 
Ca.  Ahridg.  497;  2  Vern.  228;  2  Atk.  268;  3  Atk.  352;  1  Ves.  sen. 
499  :  4  Mad.  187. 

Where  a  testator  directs  debts  or  legacies  to  be  paid  by  his  execu- 
tor, and  devises  land  to  the  executor,  the  debts  are  chargeable  on 
the  land;  the  title  executor  Ijeing  only  descriptio  personae,  and  not 
of  character. 

That  this  case  was  even  stronger  than  that,  it  being  a  devise  of 
land  to  his  "  son,"  and  a  direction  that  the  legacies  should  be  paid 
by  that  son. 

2d.  That  in  regard  to  the  lapsing  of  this  legacy,  the  distinction 
was  established  between  a  legacy  contingent  at  a  future  day,  and  a 
legacy  not  payable  until  a  future  day.  8  Law  Lib.  86;  2  Williams 
on  Executors,  766;  3  P.  Wms.  119;  2  Wms.  on  Ex  vs.  779,  780;  3 
P.  Wms.  172  ;  1  Brotvn's  Ch.  Ca.  110;  Ambler,  190. 

Wherever  it  can  be  gathered  from  the  circumstances  of  the  case, 
that  the  postponement  of  the  legacy  was  for  the  ease  or  benefit  of 
the  estate,  and  not  in  reference  to  the  wants  of  the  legatee,  the 
legacy  vests ;  and  if  it  be  charged  on  land,  either  directly,  by  pro- 
viso, or  inference,  it  does  not  lapse  or  sink  into  the  land  by  the  death 
of  the  legatee,  before  the  day  of  pavTnent. 

For  the  appellee  is  was  urged, 
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That  pecuniary  legacies  are  never  a  charge  on  real  estate,  but 
are  payable  out  of  the  personal  funds,  unless  expressly  or  by  neces- 
sary inference  charged  on  the  land.  It  has  been  regretted,  that  the 
rule  was  ever  relaxed  so  as  to  let  in  cases  of  inferential  charge;  but 
it  has  been  confined  to  cases  where  the  intention  is  as  manifest  as  if 
the  charge  was  express.  Neither  the  want  of  personal  funds,  nor 
the  devise  of  the  land  to  the  executor,  has  of  itself  been  considered 
a  circumstance  sufficient  to  make  out  the  charge.  Ram  on  Assets, 
87,  8,  9;  2  Johns.  Ch.  Rep.  614;  2  Simon  and  Steward's  Ch.  Rep. 
692.  The  intention  to  charge  the  real  estate  must  be  clearly  ascer- 
tainable from  the  will  itself,  and  not  from  any  thing  out  of  it. 

2d.  By  the  settled  rule  of  the  English  law,  such  a  legacy  as  this 
lapses  by  the  death  of  the  legatee,  and  sinks;  unless  there  be  some- 
thing derived  from  the  circumstances  of  the  estate  to  show  a  diffe- 
rent intention. 

By  the  Court: 

J.  M.  Clayton,  Chief  Justice. — 

The  argument  of  this  cause  in  this  court  has  turned  upon  questions 
which  are  not  presented  by  the  case  made  in  the  bill.  We  are  not 
called  upon  to  decide  whether  the  land  which  Jacob  Whiteman  de- 
vised to  his  son  Jacob  was  charged  with  the  legacy,  nor  whether  the 
son  was  personally  liable  for  the  legacy  by  reason  of  the  devise 
to  him,  and  the  acceptance  of  that  devise  by  him.  The  bill  states  a 
case  against  the  executor  alone,  and  prays  the  payment  of  the  legacy 
out  of  the  estate  in  a  due  course  of  administration.  The  will  of  the 
testator,  which  is  a  part  of  the  evidence,  shows  that  certain  lands  of 
the  testator  were  devised  to  his  son  Jacob,  and  that  Jacob  was  di- 
rected to  pay  the  legacy  in  three  years  after  the  decease  of  the  testa- 
tor: considering  the  legacy  as  one  which  did  not  lapse  and  fall  into 
the  residue  of  the  estate,  and  that  Jacob  by  accepting  the  devise  to 
him  would  become  bound  to  pay  it,  yet  we  see  no  pretext  for  a  decree 
that  Jacob,  as  executor  was  bound  to  pay  it  in  a  course  of  adminis- 
tration; nor  do  we  perceive  upon  the  face  of  this  bill,  that  Jacob  the 
son,  was  liable  as  devisee,  or  personally,  in  consequence  of  his  accep- 
tance of  the  devise.  The  bill  does  not  charge  that  he  was  devisee, 
nor  does  it  state  that  he  accepted  any  devise  or  gift  of  this  land  so 
as  to  render  him  personally  responsible  for  the  legacy,  according  to 
the  cases  in  10  Johns.  Rep.  148;  6  Johns.  Ch.  Rep.  36,  38.  For  the 
reason,  that  the  case  made  hy  the  hill  is  against  the  the  executor,  who 
is  not  liable  as  such  in  any  sense,  for  the  payment  of  this  legacy,  as 
he  has  greatly  overpaid  the  personal  estate  in  the  discharge  of  debts 
and  funeral  expenses,  we  cannot  under  a  general  prayer  for  relief. 
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decree  the  payment  of  the  legacy  by  him  as  a  devisee,  or  that  he  is 
personally  answerable  for  it  in  virtue  of  the  will.  And  to  enable  us 
to  charge  him  personally  according  to  the  cases  cited,  or  as  a  de- 
visee of  land  charged,  it  should  have  been  averred  in  the  bill  that 
the  devise  was  made,  and  that  he  had  accepted  it.  In  case  such 
a  bill  had  been  filed,  yet  had  the  answer  denied  the  acceptance  of 
the  devise  and  been  sustained  by  proof,  the  decree  of  this  court  could 
not  have  been  for  the  payment  of  the  legacy.  To  decree  payment 
of  the  legacy  by  Jacob  Whiteman,  as  executor,  would  be  to  deprive 
him  of  his  just  defence  on  this  ground.  Should  a  bill  be  filed  against 
him  personally,  setting  forth  the  facts  stated  in  this,  and  the  addition- 
al facts  of  the  devise,  its  value,  and  his  acceptance  of  that  devise, 
there  may  be  a  case  made  for  a  decree  that  he  shall  pay  the  legacy; 
but  that  decree  could  not  in  any  event  be  against  him  as  an  executor. 
We  only  re-affirm  the  principle  decided  in  1  Johns.  R.  559,  Behee  vs. 
Bank  of  New  York,  that  "  the  relief  granted  must  be  agreeable  to  the 
case  made  by  the  bill,  (M  it  ford's  Pleadings,  38,-)  and  that  the  court 
will  not  in  all  cases  permit  a  bill  framed  for  one  purpose  to  answer 
another,  especially  if  the  opposite  party  may  be  thereby  surprised  or 
prejudiced  whence  we  decide  that  the  bill  be  dismissed  without 
prejudice  to  any  future  application  for  relief,  and  that  the  decree  of 
the  chancellor  be  affirmed  with  costs. 

W.  H.  Rogers,  for  appellant. 

Wales,  for  appellee. 


BEESON  GREGG,  d.  b.  plaintiff  in  error,  vs.  WILLIAN  BANNER, 
qui  tam.  p.  b.  defendant  in  error. 

On  a  writ  of  error,  after  citation  and  appearance  of  the  respondent,  and  assign- 
ment of  errors,  though  there  be  no  joinder  in  error,  the  suit  is  pending  in 
the  appellate  court  and  does  not  abate  (where  the  cause  of  action  survives) 
by  the  death  of  either  party. 

New  parties  may  be  made  in  the  appellate  court. 

"Writ  of  error  to  the  judges  of  the  Superior  Court,  New  Castle 
county.     (See  vol.  1,  523.) 

Record  received  and  filed;  respondent  cit^d,  and  causes  of  appeal 
filed.  June  term,  1837;  death  of  plaintiff  in  error  suggested,  and 
James  Canby,  his  executor,  made  a  party:  same  term,  hearing 
and  decree  reversing  the  judgment  below,  with  costs,  and  remanding 
the  record. 

At  a  subsequent  day,  to  which  the  court  stood  adjourned,  and  after 
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the  record  in  this  case  had  been  sent  down,  Mr.  Bayard,  for  respond- 
ent, moved  and  obtained  the  following  rules : 

1st.  That  the  appellant  show  cause  why  the  record  in  the  above 
cause  shall  not  be  demanded  from  the  court  below. 

2d.  That  the  appellant  show  cause  why,  upon  the  return  of  the 
record,  the  error  be  not  corrected,  if  there  be  one  in  rendering  judg- 
ment thereon  after  the  death  of  the  plaintiff;  upon  the  allegation  of 
the  defendant  that  the  writ  had  abated  by  the  death  of  the  plaintiff 
in  error. 

These  rules  were  argued  at  the  June  term,  1838,  by  R.  H.  Bayard, 
for  the  respondent;  and  Hamilton  and  J.  A.  Bayard,  for  the  appel- 
lant. 

In  support  of  the  rules,  it  was  contended,  that  the  writ  of  error 
abated  by  the  death  of  the  plaintiff  in  error,  so  that  the  court  had  no 
power  to  hear  the  cause,  or  do  otherwise  than  send  the  record  back, 
that  the  party  might  sue  out  another  writ  of  error,  if  he  pleased, 
after  making  proper  parties  below. 

At  common  law,  the  writ  of  error  abated  on  the  death  of  the 
plaintiff,  or  by  the  death  of  one  of  the  plaintiffs,  if  more  than  one. 
The  statute  8  and  9,  Wm.  3d,  ch.  11,  s.  7,  corrected  this  where  there 
was  more  than  one  plaintiff,  but  left  it  as  at  common  law  where 
there  was  but  one  plaintiff.  1  Yelverton,  208,  Spenser  &  Woodward 
vs.  Count  Rutland;  1  Ld.  Raymond,  244,  Penoyer  vs.  Brace;  1  Ibid. 
71.  If  plaintiff  die  after  plea  of  in  nullo  est  erratum,  the  writ  abates ; 
not  so  of  the  defendant.    3  Brown.  Par.  Cases,  507. 

Some  of  the  elementary  books  do  state  the  principle,  that  after 
errors  assigned,  the  suit  does  not  abate  by  plaintiff's  death;  but  this 
is  not  sustained  by  the  authorities,  and  the  compilers  have  mistaken 
it.  Tidd,  who  so  states  it,  refers  to  Crompton  as  authority.  C romp- 
ton's  Practice,  384.  "  If  there  be  several  plaintiffs  in  a  writ  of  error, 
and  one  die,  it  abates  the  writ ;  not  so  if  one  defendant  die.  If  plain- 
tiff in  error  die  before  errors  assigned,  the  writ  abates;  but  if  he  die 
after  error  assigned  and  a  joinder  in  error,  it  does  not  abate  the 
writ."  This  last  clause  is  overlooked  by  Tidd,  and  by  the  note  to 
Savmders.  But  it  is  very  important ;  for  until  error  joined  the  court 
is  not  seised  of  the  cause  so  as  to  go  on  with  it,  without  the  action 
of  the  defendant  in  error.  2  Sellon's  Prac.  407;  2  Ihid.  406;  2  Ld. 
Raymond,  1295. 

Has  this  ])een  altered  bv  our  constitution?  Art.  6,  Sec.  18.  "By 
the  death  of  any  party  no  suit  in  chancery  or  at  law,  where  the 
cause  of  action  survives,  shall  abate,"  &c. 

"  Xo  suit  in  cliancerv  or  at  law."  This  refers  to  original  suits;  does 
not  apply  to  a  writ  of  error.     ''Where  ihe  cause  of  ocliov  survives." 
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This  shows  that  it  had  reference  to  original  suits;  for  a  judgment 
necessarily  survives,  and  a  writ  of  error,  being  on  a  judgment,  the 
idea  that  the  cause  of  action  did  not  survive,  could  not  apply  to  it. 
After  judgment,  there  is  no  distinction  as  to  the  cause  of  action;  it  is 
rem  adjudicatam. 

Hamilton  and  /,  A.  Bayard,  contra,  contended  — 

1.  That  the  motion  was  too  late,  the  record  having  been  sent  down 
to  the  Superior  Court. 

2.  That  it  was  too  late  after  the  death  had  been  suggested  and 
plaintiff's  executor  admitted  a  party,  and  the  case  argued. 

3.  They  agreed  that  before  the  statute  of  William,  by  the  death  of 
one  plaintiff  in  error  the  writ  abated;  and  afterwards,  by  the  death 
of  a  sole  plaintiff,  before  joinder  in  error;  but  they  contended —  1st. 
That  under  our  practice,  error  was  joined  when  the  parties  went  into 
the  argument,  and  it  was  the  duty  of  the  clerk  to  make  the  entry  of 
*'  in  nullo  est  erratum ; "  and  2d.  That  the  whole  subject  was  govern- 
ed by  constitutional  provision,  which  saved  the  abatement  of  the  suit. 
[2  Saund.  Eep.  101,  71 ;  2  Tidd,  1028.]  Art.  6,  sec.  18.  "  By  the 
death  of  any  party,  no  suit  in  chancery  or  at  law,  where  the  cause 
of  action  survives,  shall  abate,"  &c.  A  writ  of  error  is  a  suit;  the 
right  to  sue  it  out  is  the  right  of  action.  The  damage  done  to  the 
party  by  the  erroneous  judgment  below  is  the  cause  of  action.  El- 
lenhorough,  Chief  Justice,  in  1  Barn.  &  Aid.  586;  7  Term  Rep.  333, 
Bachelor  vs.  Ellis;  1  Barn.  &  Aid.  586. 

The  difference  between  the  statute  Wm.  and  our  constitution,  con- 
sists only  in  the  words  suit  and  action,  between  which  there  is  no 
distinction.  8  Coke's  Rep.  153,  4,  611.  Suit  extends  to  an  execu- 
tion ;  much  more,  then,  to  a  writ  of  error.  Where  the  court  is 
giving  a  construction  to  a  remedial  constitutional  provision,  it  would 
be  inclined  to  give  a  much  larger  extent  to  the  meaning  of  the  word 
suit,  than  in  construing  the  effect  of  such  a  word  in  a  release,  which 
is  the  act  of  the  party.  And  the  justice  of  the  case  is  just  as  strong, 
that  a  man  should  not  be  cut  off  from  his  writ  of  error  by  the  dis- 
pensation of  Providence  in  the  death  of  the  party,  as  that  he  should 
not  be  cut  off  from  continuing  a  suit  at  law  or  in  equity  before  judg- 
ment. 

R.  H.  Bayard,  in  reply: 

Are  we  too  late  ?  Xo  principle  is  better  established  than  that  du- 
ring the  term  the  record  is  in  the  bosom  of  the  court ;  and  any  alte- 
ration may  be  made.  Here  the  term  was  continued  until  this  time, 
for  the  very  mirpose  of  this  motion. 

Has  there  be<^n  nnv  joinder  in  error  in  this  case,  or  can  the  plea 
be  now  entered  ?     True,  by  the  practice  the  plea  is  not  drawn  up, 
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but  it  is  the  duty  of  counsel  to  have  the  entry  made ;  and  the  written 
rule  of  court  requires  it  to  be  made,  and  requires  the  plaintiff  to  lay 
a  rule  on  the  defendant  to  join  in  error.  Before  this  plea  is  entered 
it  is  competent  for  the  defendant  to  alledge  diminution  of  the  record, 
and  this  is  the  very  object  here. 

As  to  the  question  of  abatement  there  is  no  conflict,  even  in  the 
elementary  books,  except  as  to  defendant.  The  principle  is  expressly 
decided  in  Yelverton,  that  the  writ  abates  by  the  death  of  the  plaintiff 
at  any  time,  even  after  plea  pleaded  of  in  nullo  est  erratum. 

Serg.  Wms.,  in  his  note  to  Saunders,  though  generally  of  great  au- 
thority, refers  to  the  very  cases  I  cite,  and  which  do  not  sustain 
him;  and  he  make  another  capital  error  in  the  same  note.  He 
makes  no  distinction  between  the  death  of  a  sole  plaintiff  and  one  of 
several  plaintiffs  in  error,  though  his  note  was  made  after  the  statute 
8  and  9  Wm.,  which  makes  the  distinction,  and  which  he  does  not 
notice. 

The  chancellor  delivered  the  opinion  of  the  court: 

By  the  Court: 

Johns,  jr..  Chancellor. —  In  support  of  the  rule  granted  in  this  case, 
it  has  been  contended  by  defendant's  counsel,  that  the  writ  of  error 
had  abated  by  the  death  of  the  plaintiff  in  error,  and  that  it  was  the 
duty  of  this  court,  on  that  fact  being  suggested  and  admitted,  to  have 
remanded  the  record  to  the  court  below.  To  maintain  the  correct- 
ness of  this  position,  he  has  relied  upon  the  rule  of  the  common  law, 
relative  to  the  abatement  of  suits  and  writs  of  error,  and  has  insisted 
that  the  constitutional  provision  does  not  reach  this  case. 

Independent  of  the  statutory  provision,  in  England  the  death  of  a 
party,  if  a  sole  plaintiff  or  defendant,  necessarily  abated  the  suit, 
either  original  or  in  error ;  if  several  parties,  plaintiffs  or  defendants, 
and  the  interest  joint,  the  same  result  followed  from  the  death  of  any 
one  of  the  parties.  This  defect  was  remedied  by  the  statute  of  8  & 
9,  William  3d,  ch.  4,  sec.  7.  The  words  in  the  English  statute  are, 
"any  action  or  writ,"  which  have  been  determined  by  judicial  con- 
struction to  include  writs  of  error  and  cases  pending  thereon.  In 
the  constitution  of  the  State  of  Delaware,  art.  fi,  sec.  18,  the  words 
used  are  different,  being,  "  no  suit  in  chancery  or  at  law." 

It  has  been  alledged,  that  after  the  assignment  of  error,  no  joinder 
having  been  actually  entered  on  the  record,  prior  to  the  suggestion 
of  the  plaintiff's  death,  there  was  no  suit  pending.  The  decision  of 
the  question  submitted  to  our  consideration  will,  therefore,  first  re- 
quire that  we  ascertain  whether,  as  this  case  stood  at  the  time  of 
plaintiff's  death,  there  was  an  existing  suit.  If  there  was  a  suit,  then 
it  would  be  difficult  to  understand  ho<v  it  could  be  a  casus  omissus. 
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as  the  words  of  the  constitution  are,  "  no  suit,  in  cases  where  the 
cause  of  action  survives."  We  will  then  inquire,  what  was  the 
situation  of  the  case  in  error  after  errors  assigned.  The  writ  of 
error  is  no  more  than  the  process  issuing  from  the  Court  of  Errors 
and  Appeals,  requiring  the  inferior  court  to  send  up  the  record,  after 
final  judgment;  for  until  the  parties  as  suitors,  have  finished  their 
case  in  the  inferior,  they  have  no  right  to  ask  the  judgment  of  the 
Superior  Court.  When  the  record  is  sent  up,  the  writ  of  error  has 
performed  its  office;  the  plaintiff  in  error,  having  incepted  the  pro- 
ceeding and  become  a  party  in  the  Court  of  Errors  and  Appeals, 
the  citation  or  process  of  the  court  is  awarded  to  obtain  the  appear- 
ance of  the  defendant.  The  parties  being  before  the  court,  and  the 
record  of  the  inferior  court  brought  up,  the  plaintiff,  by  the  assign- 
ment of  errors,  asks  or  demands  the  judgment  of  the  court  upon  the 
matters  he  alledges  as  erroneous  in  the  judgment  rendered  below. 
If,  at  this  stage  of  the  case,  it  be  not  a  suit  pending  in  error,  I  am  at 
a  loss  to  define  it;  as,  in  the  court  below,  after  declaration  filed,  you 
have  a  suit,  although  it  be  not  at  issue,  yet  it  is  a  suit  pending;  so 
here,  although  the  defendant  had  not  joined  by  adding  on  the  record 
the  words  "  in  nullo  est  erratum,"  which  might  be  required  before 
the  case  could  be  heard.  Yet  this  being  necessary  to  make  up  the 
issue  in  the  suit,  renders  it  apparent,  that  they  are  not  to  constitute 
the  suit  itself ;  for  it  must  exist  before  these  words  can  be  introduced 
into  it.  I  think  it  is,  therefore,  manifest  that  the  suit  in  error  is  alto- 
gether distinct  and  different  from  the  issue  or  issues  which  the  plead- 
ings present  for  the  judgment  of  the  court.  Hence  it  does  appear 
to  my  mind,  unquestionable,  that  after  the  assignment  of  errors,  and, 
I  would  say,  after  the  record  is  brought  up  and  the  parties  have  ap- 
peared, although  the  assignment  of  errors  has  not  beeii  made,  the 
suit  in  error  is  pending. 

It  is  admitted  in  the  case  before  us,  the  cause  of  action,  being  a 
judgment,  survives;  then  it  follows  that,  according  to  the  very 
words  of  the  constitution,  the  death  being  suggested,  the  proper 
party  must  be  made,  unless  the  circumstance  of  the  case  being  in 
the  Court  of  Errors  and  Appeals,  prevents  that  court  making  a  party 
on  its  own  record,  and  to  a  suit  pending  before  it.  I  apprehend,  it 
can  scarcely  be  thought  necessary  to  pursue  the  subject  further,  as 
we  are  well  satisfied,  in  the  condition  the  cause  was  at  the  death  of 
the  plaintiff  in  error,  there  was  a  suit  at  law;  (for  it  was  not  in 
equity,)  and  the  constitution  has  provided  for  all  cases,  either  at  law 
or  in  equity,  and  has  not  confined  the  remedy  to  any  particular  court, 
the  words  of  the  18th  Section  being,  "  by  the  death  of  any  party,  no 
suit  in  chancery  or  at  law,  where  the  cause  of  action  survives,  shall 


412  Gregg  vs.  Banner. 

abate,  but  until  the  legislature  shall  otherwise  provide,  suggestion  of 
such  death  being  entered  of  record,  the  executor  or  administrator 
of  a  deceased  petitioner  or  plaintiff,  may  prosecute  the  said  suit; 
and  if  a  respondent  or  defendant  die,  the  executor  or  administrator 
being  duly  served  with  a  scire  facias,  thirty  days  before  the  return 
thereof,  shall  be  considered  as  a  party  to  the  suit,  in  the  same  man- 
ner as  if  he  had  voluntarily  made  himself  a  party;  and  in  any  of 
those  cases  the  court  shall  pass  a  decree  or  render  judgment  for  or 
against  executors  or  administrators,  as  to  right  appertains." 

As  the  constitutional  remedy,  in  its  mode  of  application,  varies  ac- 
cording to  the  relation  in  which  the  party  deceased  stood  as  plaintiff 
or  defendant,  and  in  one  case  authorizes  the  admission  of  the  per- 
sonal representative  on  suggestion,  and  in  the  other  requires  a  scire 
facias  to  issue,  it  does  appear  to  me  conclusive  upon  the  question  as 
to  the  court  in  which  the  party  must  be  made.  For,  as  in  the  case 
we  are  considering,  it  often  happens  that  the  plaintiff  below  becomes 
the  defendant  in  error,  the  parties  litigant  changing  sides.  If  then, 
the  remedy  is  to  be  properly  applied,  it  can  only  be  done  in  the  court 
having  possession  of  the  suit,  on  whose  record  the  suggestion  is 
made,  and  where  the  parties'  true  position,  as  to  the  cause  pending, 
is  apparent. 

I  would  here,  in  corroboration  of  the  opinion  the  members  of  this 
court  unanimously  entertain  upon  the  question,  refer  to  the  case  of 
Summerl  vs.  Daupliin's  adm'r.,  in  which  the  High  Court  of  Errors 
and  Appeals  of  this  state,  by  an  express  order  in  the  cause,  directed 
the  party  to  be  made.  The  case  may  be  found  on  the  records  of 
that  court,  from  which  it  appears  that,  August  6th,  1814,  the  death 
of  Joseph  Summerl  was  suggested  and  admitted;  and  it  was  ordered 
by  the  court,  that  the  personal  representatives  of  Joseph  Summerl, 
deceased,  when  duly  constituted,  be  made  parties.  And,  July  25th, 
1814,  Isaac  W.  Norris,  administrator  c.  t.  a.  of  Joseph  Summerl, 
deceased,  was  admitted  a  party  to  prosecute  the  appeal. 

From  the  best  consideration  we  have  been  able  to  give  the  ques- 
tions submitted  in  the  argument  of  the  counsel,  we  are  of  opinion, 
that  the  rules  granted  to  show  cause,  should  be  discharged. 

Hamilton  and  J.  A.  Bayard,  for  appellant. 

R.  H.  Bayard,  for  respondent. 
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JAMES  WHITAKEE,  d.  b.  p.  in  error  vs.  PETER  S.  BARKER, 
Treasurer  of  the  State  of  Delaware,  p.  b.  d.  in  error. 

If  there  be  a  joint  judgment  against  several,  a  writ  of  error  cannot  be  taken 

by  one  alone. 
But  would  not  this  be  amendable  under  our  practice? 

Writ  of  error  to  the  judges  of  the  Superior  Court,  Kent  county, 
(ante,  p.  136.) 

Coram. —  The  Chancellor;  J.  M.  Clayton  Chief  Justice,  Black 
and  Harrington  Judges. 

The  judgment  below  was  entered  by  confession,  on  the  3d  Octo- 
ber, 1835,  on  a  bond  and  warrant  of  attorney  to  confess  judgment, 
at  the  suit  of  Peter  S.  Parker,  state  treasurer,  vs.  James  Whitaker, 
a  collector  of  state  taxes,  and  five  others,  his  sureties.  It  was  the 
official  bond  of  the  collector,  and  in  the  usual  form.  The  bond  was 
dated  2d  May,  1831,  conditioned  that  the  collector  should  faithfully 
execute  his  warrant,  &c.  &c.,  and  pay  to  the  state  treasurer  the 
amount  of  his  duplicate  ($860  40,)  on  or  before  the  7th  of  'N'ovem- 
ber,  1831.  At  the  October  term  1836,  an  affidavit  was  made  by  the 
sureties  of  Whitaker,  and  a  rule  obtained  in  their  behalf  to  show 
cause  why  the  judgment  confessed  against  them  should  not  be  set 
aside,  on  the  ground  that  it  was  entered  more  than  three  years  after 
the  date  of  the  bond,  and  when  any  action  upon  it  was  barred  by  the 
act  of  limitation.  At  the  hearing  this  rule  was  discharged  by  con- 
sent, an  arrangement  having  been  made  between  the  treasurer  and  the 
sureties,  that  the  debt  should  not  be  levied  out  of  them.  From  the 
judgment  thus  discharging  that  rule  this  appeal  was  taken. 

Frame,  for  defendant  in  error  now  moved  to  quash  the  writ  of  er- 
ror, because  the  judgment  below  was  against  several  defendants,  and 
the  writ  was  in  the  name  of  one  only.  2  Sellon's  Prac.  364,  404-5.  If 
there  be  a  joint  judgment  against  two,  and  the  writ  is  laid  ad  dam- 
num of  one  of  them  only,  it  will  be  quashed  on  motion.  1  Lord  Ray- 
mond, 71,  328;  2  lb.  870,  1403,  1532;  3  Burr.  Rep.  1789;  2  Term 
Rep.  737. 

Huffington,  contra: 

If  there  be  any  irregularity  in  this  writ  it  arises  from  the  necessity 
of  the  case.  It  arises  out  of  the  decision  of  the  rule  to  show  cause, 
&c.,  discharging  the  rule  as  to  all  the  defendants,  but  on  condition 
that  it  should  not  be  executed  against  the  sureties.  James  Whitaker 
was  the  only  one  aggrieved  by  that  decision;  the  only  one  interested 
to  take  the  writ  of  error.  He  has  no  power  to  compel  the  other  de- 
fendants to  join  him  in  this  writ  of  error,  and  give  security  for  its 
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prosecution;  for  they  are  indemnified  and  released  by  the  decision 
on  the  rule  to  set  aside  the  judgment,  a  decision  made  by  the  consent 
of  the  plaintiff  Parker,  and  the  four  defendants ;  but  without  the  con- 
sent of  Whitaker.  This  decision  was  erroneous,  and  if  Whitaker  has 
not  the  right  to  a  writ  of  error,  he  is  wronged  without  a  remedy. 
Additionally,  the  other  defendants  are  named  in  the  writ,  though  the 
suit  is  docketted  in  the  only  way  we  had  the  right  to  enter  it  as  our 
suit  in  error. 

Frame. —  We  move  to  quash  on  the  distinct  ground  that  there  stands 
on  the  records  of  the  court  below  a  judgment  against  Whitaker  and 
four  others,  and  the  writ  of  error  is  taken  by  one  only  of  the  defendants 
in  that  judgment.    This  is  irregular,  and  his  writ  mast  be  quashed. 

Is  this  a  joint  or  several  writ  of  error  ?  It  is  taken  in  the  name  of 
Whitaker  alone.  It  lays  the  judgment  and  error  ad  damnum  of 
James  Whitaker  alone.  But  the  authority  cited,  (3  Sellon's  Pr.  404,) 
says  if  the  writ  be  thus  it  must  be  quashed.  But  it  is  said  the  appel- 
lant must  come  in  the  name  of  James  Whitaker  alone  or  not  at  all. 
Not  so.  He  may  use  the  name  of  all,  or  come  as  the  authorities 
say,  by  summons  and  severance. 

The  court  directed  attention  to  the  question,  whether  if  there  be 
error  in  this  writ  it  be  not  amendable  under  our  statute  of  jeofails, 
(8  vol.  43.) 

Frame. —  It  is  not  an  amendable  matter.  Here  is  a  joint  judgment. 
We  complain  that  the  writ  of  error  is  taken  out  by  one  alone,  though 
all  the  others  are  equally  entitled  to  sue  it  out.  The  judgment  stands 
against  them  all.  The  separate  proceeding,  therefore,  is  vexatious 
and  irregular,  and  the  application  to  amend  is  nothing  less  than  an  ap- 
plication at  the  trial  to  make  new  parties.  The  case  in  1  Lord  Ray- 
mond, 71,  expressly  decides  that  this  is  not  amendable,  either  at  com- 
mon law,  or  by  any  statute. 

Huffington. —  2  Cromp.  Pr.  382.  A  writ  of  error  was  not  amendable 
at  common  law,  nor  by  any  statute  until  5  Geo.  1,  ch.  13.  This  an- 
swers 1  Lord  Ray.  71,  which  was  before  that  statute.  By  Stat.  5, 
Geo.  1,  ch.  13,  it  is  enacted  "  that  all  writs  of  error  wherein  there 
shall  be  any  variance  from  the  original  record  or  other  defect,  may 
and  shall  Ix"  amended  and  made  agreeable  to  such  record."  2  Lord 
Ray.  1532,  Elkins  vs.  Paine.  The  court  held,  that  where  a  writ  of 
error  was  brought  by  one  of  several  defendants  in  a  judgment,  it  was 
not  amendable  under  Stat.  5  Geo..  1  ch.  13.  And  the  writ  was  quash- 
ed. 2  Tidd's  Pr.  1094.  Upon  this  statute  (5  Geo.,  1  ch.  13,)  it  is 
become  the  practice  to  amend  the  writ  of  error  as  a  matter  of  course, 
without  costs.  The  general  ground  of  qnnsliina  a  writ  of  error,  is 
some  fault  or  defect  therein  tliat  is  not  amendable  bv  this  statute. 
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Where  there  are  several  parties  who  are  aggrieved  by  a  judgment, 
and  the  writ  of  error  is  brought  by  some,  or  one,  of  them  only,  the 
court  will  quash  it.  But  where  one  of  several  parties  to  a  judgment, 
who  is  not  aggrieved  thereby  joins  in  bringing  the  writ,  his  name 
may  be  stricken  ou". 

But  the  Delaware  statute  goes  beyond  the  common  law  or  any  of 
the  English  statulos,  and  prescribes  the  rule  for  us.  It  makes  the 
writ  of  error  amendable  by  this  court. 

Frame  now  waived  the  motion  to  quash  the  writ,  because  he  pre- 
ferred to  try  the  whole  case,  stating  however,  his  continued  convic- 
tion that  the  ground  of  his  motion  was  sustained.  By  consent,  there- 
fore, the  writ  was  amended  by  adding  the  names  of  the  other  de- 
fendants.   And  the  case  went  on. 

Huffington. —  The  judgment  below  was  entered  on  a  collector's 
bond,  with  warrant  of  attorney  to  confess  judgment  thereon,  dated 
2d  May,  1831,  to  C.  P.  Comegys,  state  treasurer,  for  $860  40,  due 
six  months  after  date,  (7th  November,  1831 ;)  conditioned  in  the  usual 
form;  signed  by  Whitaker,  the  collector,  and  the  others,  as  his  sure- 
ties. Judgment  entered,  October  3d,  1835.  October  24th,  1836, 
the  defendants  obtained  a  rule  to  show  cause  why  this  judgment 
should  not  be  set  aside;  and,  on  28th  October,  on  hearing,  rule  dis- 
charged on  terms,  leaving  but  one  of  the  five  defendants  liable  to  be 
executed.     This  judgment  was  erroneous, 

1st.  Because  the  rule  was  discharged  by  an  arrangement  with 
plaintiff's  counsel  and  four  of  the  defendants,  leaving  the  other  de- 
fendant liable. 

The  judgment  of  the  court,  discharging  the  rule,  released  four  of 
the  defendants,  and  continued  one  liable  to  pay  the  judgment.  This 
was  erroneous.  It  was  a  discharge  of  the  rule,  and  an  affirmance 
of  the  judgment  on  terms  which  the  court  could  not  prescribe,  and 
could  not  enter  by  consent  of  plaintiff,  and  only  a  part  of  the  defen- 
dants. The  defendants  were  all  originally  bound  equally  by  the 
bond,  and  no  distinction  could  l)e  made  between  them. 

Then,  as  to  the  bond  itself,  it  was  barred  by  limitation,  and  the 
warrant  of  attorney  was  void,  and  did  not  authorize  the  entry  of 
judgment.  Digest,  397.  Xo  action  to  be  brought  on  a  collector's 
bond,  but  in  three  years  after  the  cause  of  action  accrued.  This  was 
when  this  bond  was  due.  viz,  7th  Xovember,  1831.  But  the  judg- 
ment was  not  entered  until  October  3d,  183-5,  nearly  a  year  after  the 
bond  was  barred. 

Xo  action  shall  be  brought,  &'c.  Any  proceeding  before  a  court 
is  a  suit,  an  action.  The  entry  of  judgment  by  warrant  of  attorney, 
is  on  an  action. 
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The  court  will,  at  least,  reverse  the  order,  discharging  the  rule, 
and  remit  us  to  the  court  below,  to  open  the  judgment,  and  send  us 
to  a  jury. 

Frame  was  stopped  by  the  court. 

Per  Curiam: 

The  writ  of  error  is  brought  either  to  reverse  the  original  judg- 
ment, or  the  order  on  the  rule  to  show  cause  why  the  judgment 
should  not  be  opened,  and  the  defendants  let  in  to  plead  the  act  of 
limitation. 

Is  there  error  in  this  order?  The  affidavit  below  was  made  by 
the  four  sureties;  it  was  their  application,  and  on  the  hearing  the 
plaintiff  agreed  not  to  execute  the  judgment  as  against  them,  and  the 
rule  was  discharged  as  to  them  of  course.  This  agreement  was  not 
a  release;  there  is  a  clear  distinction  between  an  agreement  not  to 
execute,  and  a  release  of  a  judgment.  But  there  is  another  question, 
whether  a  writ  of  error  lies  on  the  decision  of  such  a  side  bar  mo- 
tion, and  of  which  we  have  doubts. 

But  as  to  the  question,  whether  the  original  judgment  was  erro- 
neous, it  is  a  principle  that  the  act  of  limitation  is  a  defence  which 
must  be  pleaded.  (Ball,  on  Lim.  170  to  313;  2  Saund.  Rep.  63,  a. 
note  6.)  Whether  the  court  would  open  the  judgment  to  let  in  this 
defence,  is  a  question  for  the  court  below,  and  not  for  us.  Generally 
speaking,  the  court  prescribes  as  one  of  its  terms  of  opening  a  judg- 
ment, that  the  statute  of  limitation  shall  not  be  pleaded.  But  we 
don't  decide  any  thing  on  this  subject.  The  act  limiting  this  action 
on  collector's  bond  to  three  years,  was  passed  January  30,  1820; 
and  the  act  prescribing  the  condition  of  the  collector's  bond  and  au- 
thorizing a  warrant  of  attorney  to  confess  judgment  to  form  a  part 
of  it,  was  passed  February  6,  1829.  It  may  be  a  question,  whether 
this  did  not  in  effect  repeal  the  limitation.  But  we  make  no  decision 
on  this  point,  as  the  matter  could  not  come  up  except  by  application 
to  the  court  below,  which  may  yet  be  made. 

Judgment  of  affirmance. 

Huffington,  for  plaintiff  in  error. 

Frame,  for  defendant  in  error. 
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Distinction  between  written  and  verbal  slander. 

Any  publication  that  tends  to  disgrace  a  man,  or  bring  him  into  contempt  or 
ridicule,  is  a  libel. 

But  a  degrading  imputation  must  appear  on  the  face  of  the  libel,  or  by  neces- 
sary inference  from  it. 

Hence,  mere  scurrility  and  abuse,  without  point  or  specific  imputation,  is  not 
actionable. 

Covert  slander  may  be  explained  by  inuendo  capable  of  proof. 

Question  reserved  by  the  Superior  Court,  New  Castle  county,  for 
hearing  before  all  the  judges.     (See  ante,  p.  309.) 

This  was  an  action  on  the  case  for  a  libel;  and,  at  the  trial  before 
the  jury,  on  motion  of  the  plaintiff's  counsel,  the  following  question 
was  reserved  by  the  court  for  the  consideration  of  the  Court  of  Er- 
rors and  Appeals,  to  be  decided  in  bank:  whether  the  matter  in 
the  written  |)aper  published  by  the  defendant  in  this  cause,  was  or 
was  not  a  libel  on  the  face  of  it;  which  written  paper  was  in  the  fol- 
lowing words,  viz :  "  The  public  are  hereby  cautioned  against  re- 
ceiving from  Washington  Rice,  or  John  Agness,  a  black  man,  any 
papers  relative  to  my  business,  as  sundry  papers  hath  been  purloined 
from  my  store  and  fell  into  the  hands  of  said  W.  Rice,  who  hath 
endeavored  to  put  some  of  them  in  claim  against  me,  viz:  bills 
and  receipts  for  grain  I  had  bought  and  paid  for,  which  was  return- 
ed to  me  by  the  holders  when  their  crop  was  delivered  and  I  paid 
for  it."  (signed)  "George  Simmons,"  (dated)  "Wilmington,  July 
22,  1836;  "  the  court  having,  for  the  purpose  of  trying  that  question 
in  bank,  charged  the  jury  to  consider  the  said  paper  as  libellous  on 
the  face  of  it;  and  directed  the  judgment  on  the  verdict  of  the  jury 
to  stand  for  the  present,  subject  to  the  direction  of  the  Court  of  Er- 
rors on  that  point. 

This  question  was  argued  at  the  present  term  by  Wales  and  J.  A. 
Bayard  for  the  plaintiff ;  and  R.  H.  Bayard  for  the  defendant. 

Wales. — "  A  libel  is  a  malicious  publication,  expressed  either  in  prin- 
ting or  writing,  or  by  signs  and  pictures,  tending  either  to  blacken  the 
memory  of  one  dead,  or  the  reputation  of  one  who  is  alive,  and  ex- 
pose him  to  public  hatred,  contempt  or  ridicule."  4  Mass.  Eep.  168, 
Com.  vs.  Clapp;  People  vs.  Croswell,  2  Wheat.  Selw.  N.  P.,  794; 
Hamilton's  definition,  recognized  in  3  Johns.  Cases,  354;  9  Johns. 
Eep.  214.  "A  censorious  or  ridiculing  writing,  picture  or  show, 
made  with  a  mischievous  and  malicious  intent  towards  government, 
magistrates  or  individuals."  2  Kent.  Com.  16;  6  Conn.  Pep.  (Day's) 
391;  1  Bos.  &  Pul.,  Bell  vs.  Stone  330;  2  Wils.  403,  ViUers  vs.  Mous- 
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ley;  3  Com.  Law  Rep.  353,  Browne  vs.  Croome;  {2  Stark.  Rep.  293) 
3  Johns.  Rep.  5G,  TtUotson  vs.  Cheetkam;  5  7?i/i.  219,  340,  M'Clurg 
vs.  jKoss,  and  M'CorkLe,  Biniis;  Starkie  un  Slander,  126,  c/i.  v.  140; 
2  Shower,  314;  {Skinner,  123;)  3  ASa/A,-.  22G.  It  is  enougii  if  the  pub- 
lication induce  an  ill  opinion  to  be  had  of  the  plamtitl,  or  make  han 
contemptible  or  ridiculous.     1  Seleivyn's  N.  P.  925,  n. 

There  is  a  broad  distinction  between  written  and  spoken  slander; 
the  former  being  more  deliberate,  more  permanent,  more  extensive, 
and  therefore  more  criminal.  The  publication  need  not  appear  to 
be  libellous  on  the  face  of  the  paper,  but  may  be  shown  to  be  so  by 
evidence.  This  is  supported  by  the  authorities  cited.  In  construing 
a  libel  the  words  are  to  be  understood  in  the  same  sense  in  which 
they  are  understood  by  the  public  at  large.  If  a  paper  is  so  worded 
that  it  may  be  taken  in  a  bad  sense  or  good,  it  is  a  libel.  This  paper 
contains  abundant  scandal.  Holds  up  Kice  to  the  public  as  a  base, 
mean,  dishonest  man. 

What  does  this  writing  convey  to  the  mind?  1st.  That  there  had 
been  a  larceny  of  the  papers,  not,  to  be  sure,  by  Eifje,  but  indirectly 
imputing  to  him  some  connivance  with  those  who  took  them;  or  at 
least  of  being  willing  to  make  use  of  them  for  his  own  advantage. 
A  plain  inference  is,  also,  that  Rice  knew  them  to  have  been  stolen. 
Again,  the  association  of  Rice  with  Agncss,  who  was  proved  at  the 
trial  to  be  a  very  low  and  worthless  negro,  was  designed  and  calcu- 
lated to  degrade  and  disgrace  Rice.  Then,  it  is  stated  that  Rice 
had  endeavored  to  put  in  a  claim  against  Simmons  receipts  for  grain, 
which  had  been  paid  off;  a  direct  imputation  of  dishonesty  in  any 
man,  particularly  in  a  merchant  as  Rice  was.  It  charges  Rice  not 
merely  with  passive  countenance  or  encouragement  of  Agness,  but 
with  active  measures  to  defraud  Simmons  by  the  dishonest  use  of 
these  papers. 

R.  II.  Bayard. — In  all  civil  actions  for  libel  the  publication  must 
contain  a  precise  and  clear  imputation  of  immoral  conduct. 

I  contend,  1st.  That  there  is  no  such  imputation  in  this  case ;  and, 
2d.  That  the  publication  was  justified,  from  the  circumstances,  for 
protection  of  the  defendant  against  loss  and  injury.  As  to  the  ques- 
tion of  malice,  it  will  be  found  to  come  down  to  this;  whether  the 
publication  was  or  was  not  justified  or  autliorized  by  the  circum- 
stances. 

As  to  extraneous  helps  to  mak*^  out  the  lil)el,  they  are  only  ad- 
missible to  prove  the  meaning  of  terms  ambiguous  in  themselves. 
The  court  are  the  exclusive  jud'^i^s  of  libel,  or  no  libel.  3  Barn.  & 
Aid.  503,  Wright  vs.  Clements:  G  Tni:nt.  IGO,  Wood  vs.  Brown.     And 
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the  question  reserved  is,  whether  the  paper  here  set  forth  contains  on 
its  face  a  libel. 

The  radical  distinction  between  indictments  and  civil  actions  for 
libels  is,  that  the  former  is  to  punish  the  act  because  of  its  tendency 
to  a  breach  of  the  peace;  in  the  latter,  it  is  for  compensation  to  the 
party  for  injury  done  him.  Stark.  Sland.  553;  4  Taunt.  366,  Thorley 
vs.  Kerry;  1  Chitty  Gen.  Prac.  44;  3  Wils.  186.  I  admit  that  a  dis- 
tinction does  exist  between  written  and  verbal  slander,  and  that  the 
cases  go  further  in  relation  to  the  former;  but  the  courts  have  con- 
sidered that  the  distinction  has  already  been  carried  too  far,  and  will 
not  aid  in  extending  it  further.  4  Taunt.  366.  Mansfield,  chief  jus- 
tice says,  he  cannot  perceive  the  reason  for  the  distinction  between 
written  and  spoken  slander,  though  he  admits  it  to  be  established.  1 
Price  Exc.  Rep.  14,  15.  The  same  dissatisfaction  is  expressed  by 
all  the  judges.  Thompson,  justice.  The  old  cases  go  so  far  as  to 
establish  a  distinction  between  written  and  verbal  slander,  and  that 
words  which  if  merely  spoken  could  not  be  actionable,  may  become 
so  by  being  written;  and  subsequent  modern  decisions  have  followed 
them,  though  with  some  reluctance.  Graham.  I  cannot  agree 
to  extend  the  doctrine  of  words  being  libellous  in  writing  which  are 
not  so  in  speech.  It  should  always  be  shown  that  the  words  contain 
a  libel 

The  law  of  libel  and  slander  was,  then,  originally  the  same.  The 
former  has  been  extended,  apparently  without  reason,  and  the  judges 
regretting  it  have  determined  to  extend  it  no  further.  The  object  in 
both  is  the  same;  compensation  for  injury;  and  it  is  absolutely  neces- 
sary in  both  that  the  slander  shall  contain  a  distinct  imputation.  3 
Wils.  186.  De  Grey;  the  words  must  contain  an  express  imputation  of 
a  punishable  crime  or  misdemeanor;  and  the  charge  upon  the  person 
spoken  of  must  be  precise.  1  Price  Exc.  Pep.,  14,  15,  Robinson  vs. 
Germyn,  et  al. 

The  result  of  all  the  authorities  collected  by  Starh.  on  Slan.  (p. 
140,)  and  cited  by  Mr.  Wales  is,  that  the  action  of  slander  either  for 
verbal  or  written  slander,  extends  to  no  more  than  five  classes. — 1st,  an 
injury  to  character  which  must  impute,  in  verbal  slander,  a  crime; 
in  written,  a  specific  moral  offence,  or  want  of  moral  feeling.  2d, 
an  imputation  affecting  the  person ;  as  of  a  contageous  disorder.  3d, 
affecting  a  man's  conduct  in  office.  4th,  in  his  trade  or  occupation ; 
and  5th,  eases  of  special  damage.  The  publication  must  also  be  with- 
out just  cause;  that  is,  where  the  party  has  the  right  to  make  the 
statement,  it  cannot  be  said  to  be  malicious.  A  bill  in  chancery  may 
contain  the  most  flagrant  im nutation  of  moral  turpitude  even  mali- 
ciously stated,  yet  is  not  libellous.     The  reason  is,  that  the  party  has 
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the  right  to  file  such  bill,  and  it  is,  therefore,  not  actionable.  So  of 
a  petition  to  parliament.  Gilbert's  Cases,  180.  Malice  simply  means 
the  absence  of  just  cause  or  right  to  make  the  statement. 

The  question  then  is,  does  this  paper  contain  a  libellous  charge  or 
imputation  against  the  character  of  Eice;  any  distinct  imputation  of 
immoral  conduct,  or  other  matter  tending  to  disgrace  or  degrade 
him?  The  authorities  cited  all  contain  such  imputation.  1  Bos.  & 
Pul.;  "an  infernal  villain."  2  Wils.;  "an  itchy  old  toad,"  which 
was  an  imputation  of  a  contagious  disorder.  So  in  3  Com.  Law  Rep. 
the  charge  was  of  dishonestly  raising  funds  by  the  bankrupt.  In  the 
argument  of  this  case  Delany  vs.  Jones  was  cited,  when  Lord  Ellen- 
borough  said,  in  that  case  the  publication  did  not  charge  the  party 
with  bigamy,  though  that  was  the  inference  sought  to  be  raised 
by  it. 

Then  is  there  any  thing  on  the  face  of  this  paper  which  contains 
an  imputation?  If  so,  what  is  it?  Mr.  Wales  said  that  it  contains  a 
degrading  association  with  John  Agness,  a  black  man,  who  he  says  is 
a  man  of  bad  character.  How  does  that  appear?  We  are  not  to 
look  beyond  the  paper  to  make  out  the  libel.  Neither  does  it  in  fact 
connect  Rice  with  Agness.  The  paper  cautioned  the  public  against 
receiving  certain  papers  either  from  the  one  or  the  other.  There  is 
no  intimation  that  Rice  had  any  connection  with  the  stealing  these 
papers  ?  The  paper  carefully  excludes  this  idea.  It  states  that  liav- 
ing  been  stolen,  the  papers  had  fallen  into  the  hands  of  Rice,  who  had 
endeavored  to  put  them-  in  claim  against  him.  Does  this  amount  to 
any  charge  of  dishonesty  or  immorality?  These  papers  were  re- 
ceipts for  grain;  due  bills  for  the  price.  If  they  were  afloat  uncan- 
celled, and  transferred  in  the  course  of  trade,  any  holder  had  the 
right  to  put  them  in  suit.  If,  therefore,  they  fell  into  the  hands  of 
Rice,  the  charge  that  he  attempted  to  enforce  payment  of  them,  not 
charging  him  with  any  knowledge  of  their  having  been  stolen,  or 
even  paid ;  and  expressly  excluding  any  idea  of  Rice's  connection 
with  the  robbery;  is  no  charge  of  any  offence.  In  the  case  of  such 
lost  papers,  it  is  obligatory  on  the  party  to  publish  the  matter.  16 
Law  Library,  131;  Biles  on  Bills,  211.  This  is  such  a  caution;  im- 
puting nothing  to  Rice;  but  made  to  protect  himself  and  the  public 
against  loss  from  receiving  the  papers.  Then  what  damage  can  the 
court  suppose  could  have  resulted  to  Washington  Rice  from  this  pub- 
lication ?  The  case  in  Price  shows  that  it  is  not  enough  that  damage 
might  probably  arise  from  the  charge,  but  its  terms  must  show  that 
damage  would  properly  result  from  it. 

J.  A.  Bnynrd,  in  reply: 

The  trial  before  the  jury  having  decided  the  matter  of  justification 
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or  excuse  for  this  publication,  supposing  it  to  be  a  libel,  the  only 
question  before  the  court  is,  whether  the  paper  does  contain  a  libel. 
The  counsel  thinks  he  has  discovered  a  distinction  running  through 
the  cases  as  to  the  effect  of  a  publication  in  reference  to  an  indict- 
ment, and  a  civil  action.  The  objects  of  the  prosecution  are  differ- 
ent, and  the  punishment  different:  but  there  is  no  distinction  in  re- 
gard to  what  constitutes  a  libel,  whether  for  the  purposes  of  a  civil 
action  or  for  an  indictment.  Whatever  is  a  libel  is  punishable  either 
by  indictment  or  by  civil  action;  and  a  libel  for  the  one  purpose  is 
always  so  for  the  other.  In  written  slander  it  is  not  necessary  that 
the  libel  should  expressly  charge  a  crime  or  precise  moral  offence; 
any  publication  which  tends  to  degrade  or  disgrace  a  man,  to  lower 
him  in  the  estimation  of  his  fellows,  or  make  his  condition  in  society 
uncomfortable,  to  bring  him  into  contempt  or  ridicule,  is  a  libel.  To 
call  a  man  a  fool  is  not  the  subject  of  an  action  of  slander;  yet  to 
publish  of  a  man  that  he  is  a  fool  is  libellous.  To  publish  of  a  man 
that  he  is  a  villain  is  libellous ;  yet  there  is  no  word  of  a  more  uncer- 
tain meaning  than  this.  One  man  regards  another  as  a  villain  who 
does  not  pay  hi&  debts;  another  will  denounce  seduction  as  villain- 
ous; another,  with  more  legal  accuracy,  would  call  a  man  a  villian 
who  was  dependent  on  another;  and  this  is  no  moral  offence,  though 
degrading:  so  of  the  word  rascal,  which  does  not  imply  any  parti- 
cular charge.  It  does  not  need  the  imputation  of  a  moral  offence; 
but  any  thing  reflecting  on  a  man's  character,  intellect,  person,  ha- 
bits or  manners  so  as  to  degrade  him,  to  bring  him  into  ridicule  or 
contempt  among  his  fellow  men,  is  a  libel.  Take  the  definition  in 
Chitty.  "Any  thing  which  tends  to  degrade,  or  disgrace,  or  bring  in- 
to contempt  or  ridicule."  I  do  not  deny  that  the  publication  must 
impute  something  which  has  the  effect  to  degrade  or  bring  a  man  into 
ridicule;  but  the  means  of  ridicule  are  infinite;  it  may  be  by  an  al- 
legory, a  picture,  an  effigy,  an  indirect  allusion;  and  a  libel  may  be 
perpetrated  by  ridicule  which  conveys  no  precise  idea  of  immorality. 
2  'rVils.  186;  5  East,  303,  471 ;  18  Com.  Laiv  Rep.  139,  Lord  Churchill 
vs.  Hunt;  3  Salkeld,  226. 

The  jury  have  settled  the  matter  of  damages,  and  it  is  only  for  the 
court  to  say  whether  in  the  common  acceptation  of  language,  men 
reading  this  paper  would  not  take  up  an  unfavorable  opinion  of  Mr. 
Rice;  and,  whether  its  tendency  and  effect  were  not  to  degrade  him 
among  his  fellows  and  injure  his  reputation.  Legal  malice  is  such 
as  it  has  been  described  by  the  other  side;  the  doing  the  act  without 
lawful  excuse;  but  express  malice  is  a  very  different  matter,  and  has 
much  to  do  with  this  action. 

The  manifest  tendency  of  this  paper  is  to  injure  the  reputation  of 
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Eice,  and  such  was  its  object.  The  best  test  of  it  is  to  put  it  in  the 
hands  of  any  intelligent  man,  and  ask  if  the  impression  conveyed  to 
his  mind  is  not  that  these  papers  stolen  from  Simmons  had  fallen  into 
Eice's  hands,  and  that  he,  without  knowing  whether  they  were 
stolen  or  not  (for  this  is  not  material,  though  it  might  bear  that  im- 
plication to  some  minds)  had  attempted  to  put  them  in  charge  against 
Simmons.  This  is  not  only  calculated  to  injure  the  reputation  of 
Eice,  and  to  degrade  him ;  but  it  is  the  charge  of  a  distinct  immoral 
or  dishonest  act.  The  charge  itself  implies  that  Eice  has  illegally 
attempted  to  enforce  the  papers.  This  follows  from  the  fact  that 
they  were  stolen,  and  the  caution  to  the  public.  And  I  need  not  bo 
answered  that  this  was  a  necessary  precaution  to  shield  Simmons 
against  loss ;  though  if  that  were  necessary,  he  went  beyond  the  means 
necessary  for  that  purpose.  But  these  were  not  papers  passable  by 
delivery  or  indorsement,  and  Biles,  on  Bills  of  Exchange,  has  no  ap- 
plication to  them.  The  papers  are  incapable  of  assignment  by  deli- 
very; and  the  charge  that  a  man  has  attempted  to  put  them  in  claim, 
implies  that  Eice  knew  he  had  no  title  to  them.  He  could  not  sue  on 
them  without  using  the  name  of  the  assignor;  and,  if  they  had  been 
stolen,  Eice  must  have  known  of  the  defect  in  his  own  title.  The 
charge  of  dishonesty  is  fairly  inferrible  from  the  paper ;  and  this  infer- 
ence would  be  made  by  almost  every  man  who  should  read  it.  It  at  all 
events  contains  an  imputation  tending  to  degrade  Eice ;  and  as  spe- 
cific as  the  charge  of  being  "  a  villain,"  "  a  rascal,"  "  a  fool,"  "  of 
having  rode  skymington,"  &c. 

By  the  Court: 

Harrington,  Judge. — The  question  reserved  in  this  case  presents 
some  interesting  points  of  consideration  in  the  law  of  libel,  the  more 
interesting  because  of  the  novelty  of  this  action  in  our  courts.  Ac- 
tions on  the  case  for  verbal  slander  have  been  of  more  frequent  oc- 
currence; in  the  trial  of  which,  the  principles  relating  to  that  form 
of  slander  have  been  investigated,  and  to  some  extent  settled.  Rut 
the  law  governing  civil  actions  for  trriffen  slander  has  few  precpdcnts 
in  the  judgments  of  our  courts;  and  on  many  points,  the  principles 
which  are  to  govern  our  decisions,  do  not  rest  upon  any  authorita- 
tive adjudication  in  this  country. 

Going  back,  then,  to  the  common  law  fountain,  if  we  are  to  yield 
to  the  weiglit  of  learned  opinions,  or  recognize  the  force  of.  adjudged 
cases,  we  must  assent  to  the  distinction,  (regretted  though  it  has  been 
by  high  autliority,  and  argued  against,  as  having  no  foundation  in 
reason  or  expediency,)  Itetwoen  .<:jiol'ru  and  vriffen  slander.  The 
same  words  wliicli  may  ])o  spoken  Avitli  impunity,  without  su])jecting 
to  legal  responsibility,  may  be  actionable   if  written   and  published. 
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So  frequent  and  uniform  have  been  the  decisions  founded  on  this 
distinction,  that  Sir  James  Mansfield  yields  to  it,  though  reluctantly, 
in  Thorley  vs.  Lord  Kerry,  (4  Taunt.  365,)  as  established  by  some  of 
the  greatest  names  known  to  the  law,  including  Lord  Hardwicke, 
Hale,  chief  justice.  Holt,  and  others.  The  reasons  by  which  this  dis- 
tinction has  been  vindicated  are,  that  written  slander  is  much  more 
extensively  and  permanently  injurious  to  character  than  verbal,  be- 
ing more  widely  circulated;  that  it  is,  therefore,  more  aggravated 
and  dangerous,  as  tending  to  breaches  of  the  peace;  and  that  the  de- 
liberation necessary  to  prepare  and  circulate  a  written  slander  evin- 
ces greater  malice  in  the  slanderer,  and  is  worthy  of  stricter  punish- 
ment. But  to  these  reasons  it  has  been  answered,  that  the  first  may 
or  may  not  be  true,  according  as  the  slander  may  have  been  spoken 
or  the  libel  published,  as  the  former  might,  under  circumstances,  be 
circulated  more  extensively  than  the  latter;  and  that  the  two  last 
reasons  have  no  application  to  the  question,  as  neither  the  tendency 
to  a  violation  of  the  peace,  or  malice,  is  the  foundation  of  a  civil  ac- 
tion, which  is  merely  for  damages  for  the  wrong  done  to  reputation 
by  the  slanderer. 

Assuming  the  distinction,  however,  to  exist;  the  question  is,  to 
what  extent  does  it  go.  It  was  conceded  in  the  argument,  that  ac- 
tionable words  must  be  such  as  to  impute  a  punishable  crime,  or  in- 
fectious disorder;  such  as  tend  to  injure  a  person  in  his  office,  trade 
or  business;  or  such  as  produce  special  damage.  Words  of  general 
abuse,  however  opprobrious,  and  however  vexatious,  do  not  form  the 
subject  of  an  action  of  slander,  unless  they  may  bring  the  party  char- 
ged in  danger  of  criminal  punishment,  exclude  him  from  society,  de- 
prive him  of  his  office,  or  of  the  profits  of  his  trade  or  occupation,  or 
actually  do  him  other  special  damage.  Thus  to  call  a  man  "  fore- 
sworn ;  "  or  a  "  scoundrel ;  "  or  a  "  cheat ;  "  or  a  "  rogue ;  "  or  a  "  ras- 
cal;" or  a  "swindler,"  have  been  considered  not  actionable,  because 
the  words  do  not  necessarily  import  punishable  crimes.  3  Wils.  177; 
6  T.  Bep.  691 ;  2  H.  Blac.  531 ;  4  Co.  16,  &.;  2  Ch.  Rep.  657.  But  in 
written  slander,  it  is  different;  and  it  was  conceded  on  the  part  of 
the  defendant  in  the  argument  of  this  case,  that  a  publication  affect- 
ing character  may  be  libellous,  though  it  do  not  impute  a  punisliable 
crime.  Yet  it  was  insisted  that  it  must  impute  a  specifijc  offence,  or 
other  moral  delinquency;  that  mere  scurrility  or  general  abuse  is  no 
more  actionable  when  written  than  if  spoken;  and  even  granting  tliat 
it  has  a  greater  tendency  to  provoke  a  breach  of  the  peace,  this  does 
not  make  it  any  more  the  subject  of  a  civil  action,  though  it  may  me- 
rit consideration  on  an  indictment  for  the  public  offence.  On  the 
other  side  it  thas  been  contended,  that  whatever  is  a  libel  for  the  pur- 
pose of  criminal  prosecution  is  so  for  the  purpose  of  a  civil  action, 
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and  that  any  publication  which  tends  to  degrade  or  disgrace  a  man, 
to  lower  him  in  the  estimation  of  his  fellows,  or  make  his  condition 
in  society  uncomfortable,  to  bring  him  into  contempt  or  ridicule,  is  a 
libel. 

I  do  not  see  much  difference  between  these  positions.  Any  writ- 
ten slander  upon  a  man's  reputation  which  tends  to  disgrace  or  de- 
grade him  among  his  fellow  men,  or  even  to  induce  an  ill  opinion  of 
him,  is  a  libel;  but  how  can  any  thing  be  supposed  legally  to  have 
that  tendency,  unless  it  impute  some  offence  or  moral  delinquency? 
I  throw  out  of  view  now,  cases  of  libelling  by  signs  or  pictures,  cases 
of  mere  ridicule,  (though  it  would  be  difficult  to  suppose  a  libel  of 
this  kind  which  did  not  convey  some  specific  imputation,)  and  confine 
myself  to  the  case  of  a  slander  on  character  or  reputation  effected 
by  a  written  publication;  and  to  the  question  whether  mere  general 
abuse  or  scurrility,  not  imputing  any  specific  offence  or  delinquency, 
legal  or  moral,  can  amount  to  a  libel. 

Mr.  Starkie's  general  definition  of  slander  is  "  any  false,  malicious 
and  personal  imputation  effected  by  writings,  pictures  or  signs,  and 
tending  to  alter  the  party's  situation  in  society  for  the  worse."  {Star, 
on  Slander,  140,  ch.  5.)  According  to  Mr.  Chitty,  "  a  libel  signifies 
any  malicious  defamation,  expressed  either  in  printing,  writing,  pic- 
tures or  effigies.  Every  written  calumny  is  actionable  and  punish- 
able, although  it  do  not  impute  any  indictahle  offence,  but  merely 
tend  to  disgrace  or  ridicule  or  bring  into  contempt  the  party  calum- 
niated, even  by  imputing  hypocrisy  or  want  of  proper  feeling,  and 
still  more  if  it  impute  fornication,  swindling,  or  any  other  deviation 
from  moral  rectitude  or  principle.  (1  Chitty  Gen.  Prac.  43.)  From 
which  it  is  to  be  collected  as  the  understanding  of  these  respectable 
authors,  that  a  direct  imputation  or  charge  of  a  punishable  crime  was 
necessary  to  sustain  an  action  for  verbal  slander,  and  that  an  im- 
putation of  some  offence,  or  at  least  of  something  that  would  degrade 
or  lower  a  man  in  public  estimation,  was  equally  necessary  to  sustain 
an  action  for  written  slander. 

The  case  of  Robinson  vs.  Germyn,  et  al.  (1  Price  Exc.  Rep.  11,) 
turned  expressly  upon  this  point,  and  was  decided  on  the  ground  that 
there  was  no  express  imputation  of  moral  delinquency,  though  it  must 
be  admitted  that  the  publication  was  insulting  and  vexatious.  The 
plaintiff  was  a  clergyman,  officiating  as  such  at  the  place  of  publica- 
tion, and  the  defendants  posted  this  notice  in  the  room  of  a  certain 
public  society.  "  Tlie  Rev.  John  Robinson  and  ^Tr.  James  Robinson, 
inhabitants  of  this  town,  not  being  persons  tliat  the  proprietors  and 
annual  subscribers  think  it  proper  to  associate  with,  are  excluded  this 
room."     It  was  averred  to  have  been  done  maliciouslv,  to  insult  and 
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degrade  the  plaintiff,  so  being  such  minister,  and  to  cause  it  to  be 
suspected  and  believed  that  he  was  a  person  unfit  to  be  associated 
with;  but  the  court  held  it  no  libel.  Graham,  baron,  said  "  he  could 
not  agree  to  extend  the  doctrine  of  words  being  libellous  in  writing 
which  are  not  so  in  speech.  It  should  in  all  cases  be  clearly  shown 
that  the  words  contain  a  libel.  Though  words  conveying  dark  insi- 
nuations should  not  be  suffered  to  escape,  they  must  in  all  cases  ad- 
mit of  a  clear  and  obvious  sense,  and  the  declaration  should  point 
their  meaning  by  innuendo.  It  is  not  enough  that  the  consequences 
of  words  uttered  be  probably  injurious  to  character,  if  the  terms  do  not 
show  such  probability  to  the  court."  Wood,  baron,  said  "  the  paper 
is  no  libel  unless  some  imputation  appear.  If  an  imputation  be  ex- 
pressly charged  by  words,  it  would  be  sufficient  to  state  the  words. 
If  they  are  ambiguous,  an  innuendo  is  necessary,  or  a  special  aver- 
ment."    The  other  judges  concurred. 

It  is  true  that  some  of  the  definitions  of  slander  by  writers  of  au- 
thority, and  many  of  the  adjudged  cases,  do  not  lay  particular  stress 
on  the  necessity  of  such  express  imputation;  but  it  will  be  found  on 
examining  the  authorities,  that  the  cases  in  fact  contain  such  impu- 
tation, from  which  I  conclude  that  it  is  fairly  embraced  within  the 
meaning  of  these  definitions. 

Thus  Selwyn  defines  a  libel  to  be  "  a  malicious  defamation,  ex- 
pressed in  printing  or  writing,  or  by  signs,  pictures,  &c.,  tending  to 
injure  the  reputation  of  another,  and  thereby  exposing  such  person  to 
public  hatred,  contempt  or  ridicule."  (2  Wh.  Selw.  795.)  And  he 
cites  the  case  of  Villers  vs.  Mousley,  (2  ^Yils.  403,)  and  the  definition 
of  chief  justice  Wilmot — "  If  any  man  deliberately  or  maliciously  pub- 
lishes any  thing  in  writing  concerning  another,  which  renders  him 
ridiculous  or  tends  to  hinder  mankind  from  associating  or  having  in- 
tercourse with  him,  an  action  lies  against  such  publisher."  But  upon 
examining  the  case  out  of  which  this  last  definition  in  fact  grew, 
and  which  is  cited  as  the  authority  for  Selwyn,  it  will  be  found  to 
have  contained  a  direct  imputation  of  a  contagious  disorder.  And 
it  is  to  be  remarked,  that  this  libel,  which  was  a  scurrilous  publica- 
tion in  doggerel  poetry,  contained  much  general  abuse  that  was  not 
noticed  either  in  the  argument  or  in  the  judgment  of  the  court,  which 
was  made  to  rest  on  the  direct  imputation  that  the  plaintiff  had  the 
itch;  as  to  which  the  chief  justice  said  he  could  see  no  difference  be- 
tween this  and  cases  of  leprosy  and  the  plague,  because  either  of  them 
tended  to  exclude  a  man  from  society. 

Chief  Justice  Parsons,  in  The  Com.  vs.  Clap,  (4  Mass.  Rep.  163,) 
defines  a  libel  to  be  "  a  malicious  publication,  expressed  either  in  print- 
ing, writing,  or  by  signs  and  pictures,  tending  either  to  blacken  the 
VOL.  II.  54 
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memory  of  one  dead,  or  the  reputation  of  one  who  is  alive,  and  expose 
him  to  public  hatred,  contempt  or  ridicule/'  The  case  in  which  this 
definition  was  given,  was  an  indictment  for  the  following  publication — 
"  Caleb  Hay  ward  is  a  liar,  a  scoundrel,  a  cheat  and  a  swindler ; " 
upon  which  no  question  could  have  arisen  on  the  point  now  under 
consideration,  as  the  libel  charged  not  merely  moral  obliquity,  but  le- 
gal offences. 

Chancellor  Kent,  (2  Kent's  Com.  17,)  adopts  this  definition  of  chief 
justice  Parsons,  and  adds  that  "  expressions  which  tend  to  render  a 
man  ridiculous  or  lower  him  in  the  esteem  and  opinion  of  the  world, 
would  be  libellous  if  printed,  though  they  would  not  be  actionable  if 
spoken."  And  he  cites  Villers  vs.  Mousley,  before  referred  to;  and 
Woodward  vs.  Dowsing,  2  Mann.  &  Ryl.  74,  (17  Com.  Law  292.) 
That  was  an  action  for  a  libel  on  the  plaintiff,  as  overseer  of  the  poc^r. 
It  was  moved  in  arrest  of  judgment,  that  the  paper  did  not  convey 
any  imputation  which  could  make  it  the  subject  of  the  action.  Lord 
Tenterden,  chief  justice  said,  that  being  a  case  of  written  slander, 
whatever  tends  to  bring  a  party  into  public  hatred  and  disgrace  is 
actionable.  And  he  asks  "  can  any  man  read  this  libel  without  say- 
ing it  charges  the  plaintiff  with  oppressive  conduct  ?  Bailey,  justice  : 
"  the  libel  charges  a  breach  of  duty  and  oppression."  The  other 
judges  concurred.  This,  therefore,  was  clearly  a  case  directly  im- 
puting to  the  plaintiff  oppression  of  the  poor  and  violation  of  official 
duty,  on  either  of  which  grounds  it  was  actionable. 

No  inference  against  the  position  taken  can,  therefore,  be  made 
from  the  fact  that  definitions  of  high  authority  do  not  in  terms  re- 
quire the  imputation  of  a  specific  offence,  since  they  do  not  exclude 
the  necessity  of  such  imputation ;  and  the  cases  in  which  they  arise, 
or  upon  which  they  are  founded,  are  all  cases  where  such  a  charge 
or  imputation  manifestly  appears.  It  remains  for  me  to  inquire 
whether  any  case  has  been  cited,  or  can  be  found,  of  a  different 
character. 

In  Bell  vs.  Stone,  (1  Bos.  &  Pull.  330,)  a  letter  written  to  a  third 
person  calling  plaintiff  a  villain,  was  held  actionable.  It  was  remarked 
in  the  argument  in  reference  to  this  case,  that  villain  was  a  word  of 
very  uncertain  signification,  and  did  not  with  all  men,  necessarily  imply 
any  offence :  that  one  man  regarded  another  as  a  villain,  who  did  not 
pay  his  debts ;  and  another,  referring  to  the  original  meaning  of  the 
word,  one  who  was  in  subjection,  or  ow^d  service  to  another.  But 
I  apprehend  that  there  is  no  popular  or  common  signification  attached 
to  that  word,  reconcileable  with  honorable  and  fair  standing,  and 
that  the  imputation  of  villainy  is  necessarily  a  charcre  of  dishonesty 
or  other  gross  moral  turpitude.     It  cannot  be  true,  that  in  the  opinion 
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of  any  man  who  does  not  pay  his  debts,  if  from  misfortune  or 
other  innocent  cause  he  is  unable  to  pay  them,  is  a  villain;  while  he 
who  will  not  pay  his  debts  though  able,  cannot  be  regarded  as  an 
honest  man;  and  the  written  charge  of  such  villiany  would  in  my 
opinion,  amount  to  a  libel;  because  the  inevitable  effect  would  be  to 
degrade  him  in  society. 

Brown  vs.  Croome,  3  Com.  Law  353,  (2  Stark.  297,)  was  cited  for 
the  plaintiff.  That  was  the  case  of  an  advertisement  charging  a  bank- 
rupt with  fraudulent  preference  of  certain  creditors,  and  calling  a 
meeting  of  his  creditors  generally.  There  was  no  question  but  that 
the  imputation  was  libellous,  the  only  question  being  whether  the  ad- 
vertisement was  not  authorized  by  the  occasion  and  object,  and  De- 
lany  vs.  Jones,  (4  Esp.  Rep.  191,)  was  referred  to  on  this  point,  but 
Lord  Ellenborough,  interrupting  the  counsel,  distinguished  that  case 
from  this,  by  saying  "  in  that  case  the  publication  did  not  assert  any 
thing  of  higamy;  "  that  is,  it  contained  no  direct  libellous  imputation. 

The  case  referred  to  is  very  strong  on  the  point  under  considera- 
tion. The  declaration  stated  that  the  defendant,  intending  to  charge 
the  plaintiff  with  the  crime  of  bigamy,  made  this  publication.  "  Ten 
guineas  reward.  Whereas,  by  a  letter  lately  received  from  the  l^est 
Indies,  an  event  is  stated  to  be  announced  by  a  newspaper  that  can 
only  be  investigated  by  these  means: — this  is  to  request,  that  if  any 
printer  or  other  person  can  ascertain  that  James  Delany,  Esq.,  some 
years  since  residing  at  Corh,  late  lievitenant  in  the  north  Lincoln  mi- 
litia, was  married  previous  to  nine  o'clock  in  the  morning  of  the  10th 

of  August,  1799,  they  will  give  notice  to  Jones,  No.  14,  Duhe 

street,  St.  James',  and  they  shall  receive  the  reward."  And  there 
was  an  innuendo  that  the  defendant  meant  thereby  to  insinuate 
and  be  understood,  that  the  plaintiff  was  a  married  man  at  the  time 
he  married  his  present  wife.  The  defence  was — 1st,  that  the  publi- 
cation was  justifiable ;  and  2d,  that  by  its  terms  no  direct  slander  ivas 
conveyed,  without  which  there  could  be  no  libel.  Lord  Ellenborougli 
charged  the  jury,  that  they  must  be  of  opinion  that  the  paper  carried 
an  imputation  that  the  plaintiff  was  guilty  of  higamy,  as  that  meaning 
was  necessary  to  make  the  paper  a  libel  at  all.  The  defendant  had 
a  verdict. 

The  case  cited  of  M'Corl-le  vs.  Binns  (5  Binn.  Rep.  340,)  was  ad- 
judged to  be  a  libel  because  it  chara'ed  the  plaintiff  with  infamous 
falsehoods,  for  which  he  had  been  deprived  of  a  participation  in  the 
chief  ordinance  of  the  church  to  which  he  belonged ;  and  in  the  case 
mentioned,  but  not  read,  of  Lord  Churchill  vs.  Hunt,  (18  Coin.  Law 
Rep.  139,)  the  libel  charged  the  plaintiff  with  attending  a  public  ball 
on  the  verv  evening  of  the  dav  on  which  bv  his  furious  and  careless 
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driving  he  had  caused  the  death  of  a  young  lady.  There  was  other 
libellous  matter  in  the  narr.,  and  the  case  went  off  on  a  question  of 
pleading.  The  syllabus  assumes  that  "  written  slander  is  in  gene- 
ral actionable  when  it  imputes  defects  in  moral  virtue/'  a  position  that 
requires  other  support  than  the  authority  referred  to,  of  Tkorley  vs. 
Lord  Kerry,  (4  Taunt.  355,)  where  the  charge  was  that  the  plaintiff 
''  under  the  cloak  of  religious  and  spiritual  reform,  hypocritically 
and  with  the  grossest  impurity,  deals  out  his  malice,  uncharitableness 
and  falsehoods."  Sir  James  Mansfield,  in  delivering  the  opinion  of 
tlie  court  said  "  there  is  no  doubt  that  this  was  a  libel  for  which  the 
phiintiff  in  error  might  have  been  indicted  and  punished;  because, 
though  the  words  impute  no  punishable  crimes,  they  contain  that  sort 
of  imputation  which  is  calculated  to  vilify  a  man,  and  bring  him,  as 
the  books  say,  into  hatred,  contempt  and  ridicule. 

A  great  number  of  cases  might  be  cited  to  the  same  effect,  and  I  have 
not  been  able,  in  the  course  of  my  examination,  to  find  any  that  seems 
to  conflict  with  the  principle  assumed,  unless  it  be  the  case  in  3  Sal- 
keJd,  226,  and  the  one  therein  cited.  The  point  of  this  latter  case 
cannot  be  understood  from  the  reference,  nor  can  I  find  any  report 
of  it.  What  "  riding  skymington  "  was  is  not  known  at  this  day ;  it 
seems  to  have  been  a  charge  against  a  husband,  probably  a  violation 
of  some  of  the  martial  duties;  at  all  events  a  grievous  charge,  for 
which  the  husband  had  an  action.  As  to  the  case  in  Salkeld,  the 
language  of  the  court  obviously  goes  further  than  the  case  itself;  for 
though  chief  justice  Holt  said  that  scandalous  matter  was  not  neces- 
sary to  make  a  libel,  but  it  was  enough  if  the  defendant  induced  an 
ill  opinion  to  be  had  of  the  plaintiff,  or  made  him  contemptible  and 
ridiculous,  the  libel  he  had  under  consideration  charged  the  plaintiff 
with  a  want  of  loyalty  and  patriotism,  if  not  with  treason;  and  it  was 
laid  as  matter  of  special  damage  that  he  lost  his  election  to  parlia- 
ment on  account  of  it.  He  was  charged  with  having  declared  that 
"  lie  could  see  no  end  to  the  war  with  France,  unless  the  young  gen- 
tleman on  the  other  side  of  the  water,  (innuendo  the  prince  of  Wales,) 
be  restored,"  and  the  court  said  "every  man  understands  what  is 
meant  by  the  young  gentleman  on  the  other  side  of  the  water." 

I  am  not  sure  that  this  case  is  reconcileable  with  the  principle  which 
I  liave  supposed  to  govern  all  the  cases ;  but  no  one  can  investigate 
the  law  of  libel  without  feeling  an  invincible  repugnance  to  admit  in 
ilieir  full  extent  some  of  the  old  cases.  Indeed,  Mr.  Justice  Law- 
rence, in  Woohvorth  vs.  Meadows.  (5  East.  4G8,)  says,  that  "many  of 
the  old  cases  on  slander  went  to  a  very  absurd  length."  It  cannot 
ho  tliat  we  are  l)ound  to  run  into  the  same  absurdities ;  that,  at  this 
day.  and  in  tliis  country,  tlie  opinions  of  black  letter  judges,  however 
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learned;  the  judgments  of  star  chamber  courts,  so  often  subservient 
to  state  purposes;  and  the  whole  law  of  slander,  scandalum  magna- 
turn  and  all,  must,  in  the  absence  of  legal  enactments,  be  regarded  by 
our  courts  as  the  law  of  this  state;  without  considering  the  great  ad- 
vances that  civil  liberty  has  made  throughout  the  world,  and  that 
the  liberty  of  speech  and  of  the  press  is  now  a  very  different  thing 
from  what  it  was  in  the  ages  from  which  these  precedents  are  drawn. 

On  the  whole,  I  regard  it  as  a  principle  of  the  common  law,  to  be 
collected  if  not  from  all  the  cases,  at  least  from  all  that  at  this  day  and 
in  this  country,  can  be  recognized  as  authority;  that  written  slander 
to  be  actionable,  must  impute  something  which  tends  to  disgrace  a 
man,  lower  him  in,  or  exclude  him  from  society,  or  bring  him  into  con- 
tempt or  ridicule;  and  that  the  court  must  be  able  to  say  from  the 
publication  itself,  or  such  explanations  as  it  may  admit  of,  that  it  does 
contain  such  an  imputation,  and  has  legally  such  a  tendency.  That 
mere  general  abuse  and  scurrility,  however  ill-natured  and  vexatious, 
is  no  more  actionable  when  written  than  spoken,  if  it  do  not  convey 
a  degrading  charge  or  imputation.  Against  all  such  attacks,  a  man 
needs  no  other  protection  than  a  good  character;  and  the  law  will 
not  suppose  that  damage  can  happen  to  such  a  character  from  the 
pointless  arrows  of  mere  vulgarity. 

It  is  not  intended  by  this,  that  to  make  a  publication  libellous  it 
must  contain  a  direct  and  open  charge ;  nor  can  this  principle  be  used 
as  a  protection  to  covert  and  insidious  slander.  The  publication  must 
be  judged  of  by  its  general  tenor;  and  if,  taking  the  terms  in  their 
ordinary  acceptation,  it  conveys  a  degrading  imputation,  however 
indirectly,  it  is  libel.  As  was  said  in  Peaks  vs.  Oldham,  (Cowp. 
275,)  "where  words  from  their  general  import,  appear  to  have  been 
spoken  with  a  view  to  defame  a  party,  the  court  ought  not  to  be  in- 
dustrious in  putting  a  construction  upon  them  different  from  what  they 
bear  in  the  common  acceptation  and  meaning  of  them."  Thus  in  the 
manuscript  case  of  Ward  vs.  Reynolds,  cited  by  Lord  Mansfield,  the 
defendant  said  to  the  plaintiff  "  I  know  you  very  well ;  how  did  your 
husband  die?"  The  plaintiff  answered  "as  you  may,  if  it  please 
God."  The  defendant  replied  "  no ;  he  died  of  a  wound  you  gave 
him."  On  not  guilty  pleaded,  there  was  a  verdict  for  the  plaintiff; 
and  on  motion  in  arrest  of  judgment,  the  court  held  the  words  action- 
able, because  from  the  whole  frame  of  them,  they  were  spoken  by  way 
of  imputation. 

A  stronger  illustration  is  furnished  by  the  case  of  Woolworth  vs. 
Meadows,  (5  East,  463,)  which  was  an  action  of  slander,  and  the  ques- 
tion was,  whether  a  crime  was  imputed  by  these  words: — "His  cha- 
racter is  infamous.     He  would  be  disgraceful  to  any  society.     Who- 
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ever  proposed  him  juust  have  intended  it  as  an  insult.  I  will  pursue 
him  and  hunt  him  from  all  society.  If  his  name  is  enrolled  in  the 
Royal  Academy,  I  will  cause  it  to  be  erased  and  will  not  leave  a 
stone  unturned  to  publish  his  shame  and  infamy ;  delicacy  forbids  me 
from  bringing  a  direct  charge,  but  it  is  a  male  child  of  nine  years 
old  who  complained  to  me."  It  was  strenuously  urged  that  here  was 
no  specific  imputation  of  a  crime,  but  the  court  held  otherwise,  say- 
ing that  they  must  understand  them  as  all  mankind  understood  them, 
and  it  would  be  impossible  for  a  number  of  persons,  indifferently  as- 
sembled, not  to  agree  that  these  words  imputed  an  unnatural  crime. 

With  this  qualification,  and  so  understood,  the  principle  which  limits 
actions  for  libel  to  such  publications  as  impute  some  moral  offence, 
or  other  degrading  charge,  is  not  liable  to  be  abused  for  the  protec- 
tion of  the  slanderer,  while  at  the  same  time  it  confines  the  action 
within  reasonable  limits.  Without  it  we  are  afloat:  every  thing  is 
a  libel  that  offends  a  man's  pride  or  wounds  his  feelings.  Without  it 
the  action  is  not  confined  to  slanders  which  may  produce  injury  to 
character  or  personal  standing,  but  embraces  every  thing  that  is  scur- 
rilous or  abusive. 

By  this  principle  I  proceed  to  examine  the  publication  for  which 
the  present  action  is  brought ;  inquiring,  not  whether  it  was  an  unkind 
and  unneighborly  act  on  the  part  of  Simmons ;  calculated,  perhaps  de- 
signed to  wound  the  feelings  of  Rice,  and  excite  his  anger ;  but  whe- 
ther it  charges  him  with  any  thing  which  this  court  can  say  tends  to 
degrade  him  as  a  man  or  as  a  merchant,  or  to  injure  his  reputation 
or  character. 

I  remark,  in  the  first  place,  that  if  the  alledged  libel  contains  any 
thing  that  is  obscure  or  needs  explanation  to  give  it  the  force  of  slan- 
der, the  pleader  should  point  it  by  innuendo  or  prefatory  averment. 
If  the  words  used  do  not  of  themselves,  or  by  the  connection  in  which 
they  are  used,  convey  an  evil  import,  they  should  be  connected  by 
averments  with  such  a  state  of  facts  as  would  show  that  they  con- 
tain a  slanderous  imputation.  If  this  be  not  done,  the  inference  will 
be  that  it  could  not  be  done  consistently  with  the  truth ;  and  if  the 
words  be  innocent  in  themselves,  they  must  be  taken  to  be  innocent 
in  their  bearings.  I  am  not  to  be  understood  as  expressing  the  ex- 
ploded doctrine  of  taking  words  in  mitiori  sensu,  nor  as  supposing 
that  an  innuendo  can  enlarge  the  meaning  of  words;  the  language 
used  must  be  construed  in  its  ordinarv  sense ;  but  it  mav  have  a  con- 
nection with  facts  which  would  g-ivo  U  a  very  different  coloring,  and 
by  proper  averments  capable  of  proof,  its  connection  with  such  facts 
may  be  shown  and  its  true  meaning  presented.  Thus  one  of  the 
charges  in  this  case  is,  that  Rice  had  endeavored  to  put  in  claim 
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against  Simmons,  certain  grain  receipts  which  Simmons  had  once 
l)aid  and  taken  up.  This  may  or  may  not  have  been  dishonest  in 
Kice.  Put  in  clami;  how?  Grain  receipts;  to  whom  payable?  If 
originally  due  to  Kice  himself,  and  he  brought  suit  on  them  after  they 
were  paid,  it  would  be  a  charge  of  dishonesty;  and  even  if  he  had 
sued  upon  them,  knowing  that  they  had  been  paid,  it  might  be  con- 
sidered as  dishonorable;  but  suppose  they  were  payable  to  another, 
and  had  come  to  Rice's  possession  bona  fide  and  for  a  valuable  con- 
sideration, without  any  knowledge  or  even  suspicion  that  they  had 
been  paid,  it  would  be  no  imputation  on  Mr.  Rice's  honesty  or  honor, 
to  say  that  he  had  put  them  in  suit.  It  was  for  the  plaintiff  to  ex- 
plain by  his  averments,  in  what  way  the  putting  such  papers  in  suit 
or  claim  was  dishonest  or  dishonorable.  But  when  we  know  as  we 
do,  from  the  trial  of  the  cause,  that  no  other  averment  could  have 
been  made  consistently  with  the  truth,  than  that  these  were  grain  re- 
ceipts, appearing  on  their  face  to  be  due  to  a  Mrs.  Cleland,  and  that 
the  only  act  of  putting  them  in  claim  by  Rice,  was  the  sending  them 
as  lost  papers  to  the  person  who  appeared  to  be  the  lawful  owner, 
we  are  not  surprised  that  there  is  no  averment  giving  this  charge  a 
darker  coloring  than  its  terms  import.  I  recur,  therefore,  to  the 
terms  of  the  publication;  and  to  the  inquiry  whether  it  presents  on 
its  face  any  degradation  imputation,  and  what  that  imputation  is. 

The  whole  publication  is  as  follows : — 

"  The  public  are  hereby  cautioned  against  receiving  from  Wash- 
ington Rice  or  John  Agness,  a  black  man,  any  papers  relative  to  my 
business,  as  sundry  papers  hath  been  purloined  from  my  store  and 
fell  into  the  hands  of  said  W.  Rice,  who  hath  endeavored  to  put  some 
of  them  in  claim  against  me ;  viz :  bills  and  receij)ts  for  grain  I  had 
bought  and  paid  for,  which  was  returned  to  me  by  the  holders  when 
their  crop  was  delivered  and  I  paid  for  it." 

There  is  an  innuendo  in  the  declaration  that  the  defendant  intended 
to  charge  Rice  with  having  endeavored  to  use  these  papers,  know- 
ing them  to  have  been  stolen;  undoubtedly  if  this  be  so,  it  is  a  libel; 
but  I  think  the  paper  will  not  bear  this  constructioT»,  as  the  receipts 
are  stated  to  have  fallen  into  Rice's  hands  after  they  were  purloined, 
and  there  is  nothing  which  charges  him  with  a  knowledge  of  their 
having  been  stolen,  when  he  attempted  to  collect  them.  Having 
fallen  into  his  hands  without  such  knowledge,  I  do  not  think  there  is 
necessarily  an  imputation  against  character  in  the  charge  that  he  had 
endeavored  to  put  them  in  claim.  The  moaninsr  is  not  clear;  but 
take  it  to  be  that  he  had  brought  suit  upon  them,  it  is  still  capable  of 
a  good  or  a  bad  signification  ;  it  might  be  dishonest  or  it  might  be 
lawful  and  right.     There  is  not  rule  of  construction  that  authorizes 
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us  to  give  the  preference  to  either  sense ;  but,  as  the  plaintiff  is  bound 
to  make  out  his  case,  if  the  words  do  not  on  their  face  convey  a  li- 
bellous imputation,  and  he  does  not  show  by  his  averments  that  they 
have  that  meaning,  he  must  fail.  Upon  this  charge,  therefore,  if  it 
stood  alone,  I  should  not  feel  justified  by  the  principles  that  govern 
the  action,  to  pronounce  this  a  libel;  but  there  is  other  matter  in  this 
publication  which  conveys  to  my  mind  more  clearly  a  degrading 
imputation,  and  such  as  was  calculated  to  injure  the  plaintiff's  cha- 
racter. 

The  publication  asserts  that  these  grain  receipts,  or  due  bills,  had 
been  taken  up  and  paid  by  Simmons;  that  they  had  been  purloined 
from  his  store  and  "  fell  into  "  the  hands  of  Washington  Rice,  who  had 
endeavored  to  put  some  of  them  in  claim  against  him :  all  this  I  have 
supposed  was  not  libellous,  because  as  it  does  not  assert  the  knowl- 
edge on  the  part  of  Eice,  either  that  the  bills  had  been  paid  or  sto- 
len, it  does  not  necessarily  charge  him  with  any  thing  wrong,  in  at- 
tempting to  put  them  in  suit;  but  the  paper  proceeds  to  hold  Mr. 
Rice  up  before  the  public  and  to  caution  them  against  him  as  a  man, 
who  after  having  endeavored  to  collect  some  of  these  due  bills  out 
of  the  debtor  himself,  would  be  guilty  of  passing  them  off  on  the  pub- 
lic, and  of  using  such  an  agent  as  John  Agness,  the  black  man,  for 
this  purpose.  If  this  imputation  be  cast  by  the  publication,  it  seems 
to  mo  there  cannot  be  any  doubt  that  it  is  a  libel  according  to  settled 
principles;  and  it  is  clear  to  my  mind  that  such  is  the  fair  meaning 
of  the  words  used.  Indeed,  the  only  hesitation  I  have  had  in  placing 
my  judgment  on  this  ground,  is  the  fact,  that  it  did  not,  on  the  argu- 
ment, seem  to  strike  others  with  the  same  force. 

Does  the  paper  authorize  this  reading?  and  if  so,  does  it  not  con- 
vey a  libellous  imputation,  by  holding  Mr.  Rice  up  as  a  man  who 
would  be  guilty  of  dishonest  conduct,  and  by  placing  him  in  a  de- 
grading connection  and  association?  It  is  true,  that  we  liave  nothing 
to  do  with  the  character  of  John  Agness,  though  that  would  have 
been  material  had  it  been  averred  in  the  declaration  to  be  as  degra- 
ded as  it  was  stated  to  be  in  the  argument;  but  the  publication  calls 
him  a  black  man,  and  as  such  we  are  bound  to  notice  him  as  the  as- 
sociate or  agent  of  Mr.  Rice,  in  the  act  against  which  it  was  thought 
necessary  to  caution  the  public.  Am  I  right  in  saying  the  paper  pre- 
sents Agness  as  the  associate  or  agent  of  Rice,  in  passine  off  these 
bills?  I  think  it  does  make  him  the  ag^ent.  It  dops  not  state  that  any 
of  the  purloined  papers  fell  into  Agness'  hands,  but  cautions  the  pub- 
lic "  against  receiving  from  Washington  Rice,  or  John  Agness,  a 
black  man,  any  papers  relative  to  my  business,  as  sundry  papers  hath 
been  purloined  from  my  store  and  fell  into  the  hands  of  said  W.  Rice." 
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Whatever  papers  were  purloined  are  stated  to  have  fallen  into  Rice's 
hands,  and  the  caution  against  receiving  these  papers  either  from 
Rice  or  Agness  I  think,  v^^ithout  any  strained  construction,  presents 
the  latter  as  the  agent  or  instrument  of  the  former,  in  putting  off  these 
bills.  Then  what  is  the  charge  implied  in  the  caution  ^s  to  Rice 
but  that,  after  endeavoring  to  enforce  these  evidences  of  debt  against 
Simmons,  he  would  atttempt  to  put  them  off  on  the  public,  either  per- 
sonally or  by  the  agency  of  another?  I  consider  this  as  represent- 
ing Mr.  Rice  to  be  a  dishonorable,  if  not  a  dishonest  man.  The  gist 
of  the  imputation  is,  that  Rice,  after  endeavoring  to  enforce  these 
claims,  would  be  guilty  of  putting  them  off  on  the  public;  the  suit 
against  Simmons  necessarily  disclosed  that  these  bills  had  all  been 
paid  off  and  afterwards  stolen;  and,  even  if  they  came  lawfully  to 
Rice's  hands,  he  could  not  as  an  honest  man,  afterwards  attempt  to 
pass  them  on  the  public  as  obligatory  and  valid  evidences  of  debt. 
Yet  the  publication  holds  him  up  as  a  man  capable  of  attempting  this, 
and  thus  denounces  him  as  a  dishonest  man. 

I  do  not  examine  whether  such  a  caution  to  the  public  might  have 
been  justified  as  a  protection  to  Simmons  against  subsequent  holders  of 
these  due  bills;  that  question  has  been  tried  by  the  jury,  and  they  have 
found  that  there  was  no  necessity  arising  out  of  any  supposed  liabi- 
lity to  pay  these  bills  again,  for  him  thus  to  go  out  of  his  way  to 
slander  the  plaintiff. 

I  am  aware  also,  that  it  may  be  said  that  this  is  making  out  a  libel 
by  argument  or  inference;  but  it  must  be  remembered,  that  though 
the  law  requires  the  imputation  of  something  that  will  dishonor  or 
degrade  a  man,  or  lessen  his  standing  in  society,  it  does  not  require 
that  such  imputation  should  be  in  express  terms,  nor  does  it  afford 
any  countenance  or  refuge  for  covert  and  insidious  slander.  If  it  did 
so,  it  would  extend  but  little  protection  to  reputation.  The  charac- 
ter of  a  libel  is  to  be  judged  of  by  the  effect  it  produces  on  the  mind ; 
it  does  not  always  happen ;  and,  when  the  slanderer  writes  in  the  fear 
of  the  law,  it  will  not  often  happen;  that  you  can  at  once  put  your 
finger  on  the  libellous  matter,  and  the  attempt  to  show  in  what  it  con- 
sists may  depend  much  on  inferential  reasoning;  while  yet  the  im- 
pression may  be  distinct  on  the  mind  of  every  reader,  and  all  the  da- 
mage result  to  character  that  would  arise  from  a  plain  and  direct 
charge. 

On  the  whole,  I  am  satisfied  that  this  publication  does  contain  a 
a  libellous  imputation  on  Mr.  Rice's  reputation  and  standings,  and  my 
opinion  is,  that  judgment  should  be  entered  for  the  plaintiff. 

Latton,  Judge : —  I  concur  in  the  general  views  of  Judge  Har- 
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rington,  as  to  what  constitutes  a  libel ;  and  that  an  imputation  of  some 
offence,  or  a  charge  of  the  want  of  some  moral  principle,  which  tends 
to  degrade  the  individual,  must  be  fairly  deducible  from  the  publi- 
cation. The  application  of  his  reasoning  to  the  writing  under  con- 
sideration is,  I  think,  rather  too  confined.  I  consider  this  publica- 
tion libellous  in  other  respects  than  that  particularly  pointed  out. 

The  language  used  is  to  be  taken  in  its  ordinary  sense. 

Judge  Black,  concurred.  He  had  drawn  up  an  opinion  at  length, 
but  declined  delivering  it,  as  he  came  to  the  same  result  with  Judge 
Harrington.  He  was  not  disposed  to  confine  so  strictly  to  the  ne- 
cessity of  a  special  imputation. 

Chief  Justice,  J.  M.  Clayton  : —  At  the  trial,  the  inclination  of  my 
opinion  was,  that  the  publication  did  not  contain  a  libel;  and  I  think 
now  it  is  only  libellous  on  the  single  point,  and  for  the  reasons  pre- 
sented by  Judge  Harrington.  I  concur,  therefore,  in  the  result  of 
that  opinion,  and  in  its  reasoning  generally. 

The  Cha7icellor  concurred  generally. 

Judgment  for  plaintiff. 

Wales  and  J.  A.  Bayard,  for  plaintiff. 

R.  H.  Bayard,  for  defendant. 


ANDREW  ALLEN  d.  b.  p.  in  error  vs.  Negro  SARAH,  et  al.  p.  b.  d. 

in  error. 

A  slave  illegally  exported  from  this  state,  is  entitled  to  freedom  from  the  time 

of  such  exportation. 
And  the  issue  of  a  female  slave  so  exported,  born  after  exportation,  are  free, 

and  their  freedom  may  be  decreed  though  the  mother  may  not  have  obtained 

a  decree  declaring  her  free. 
On  proof  of  exportation,  it  is  for  the  claimant  to  show  a  license,  which  will 

not  be  presumed. 
The  act  of  179.3,  prohibiting  the  exportation  of  slaves,  is  constitutional. 

Writ  of  error  to  the  Superior  Court,  Kent  county. 

Coram. —  The  Chancellor,  Harrington  and  Layton,  Judges. 

This  case  came  up  on  appeal  from  the  decree  of  the  Superior  Court 
of  Kent  county,  made  at  the  May  term,  1836,  establishing  the  free- 
dom of  the  complainants  below,  negroes  Sarah  and  others,  who  were 
held  in  slavery  by  the  defendant. 

The  case  presented  the  following  facts.     William   Owens  of  Sus- 
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sex  county,  died  possessed  of  a  certain  negro  girl  named  Amelia,  a 
slave  for  life,  who  at  his  death  went  into  the  possession  of  Jean  Ow- 
ens, his  administratrix.  About  the  year  1799,  a  certain  Derwood 
Hicks,  who  had  married  Mary,  the  daughter  of  William  Owens, 
brought  an  action  of  replevin  against  Jean  Owens,  in  Sussex  county, 
and  recovered  Amelia,  with  ten  other  negroes,  whom  he  afterwards 
removed  from  this  state  to  the  State  of  Maryland,  contrary,  as  it  was 
alledged,  to  the  laws  of  this  state. 

In  1801,  Amelia  escaped  from  the  service  of  Hicks,  and  returned 
into  this  state.  Subsequently  she  was  found  in  the  possession  of 
Andrew  Allen,  who  claimed  and  held  her  as  his  slave  in  this  state 
for  nearly  thirty  years,  but  by  what  authority,  or  in  what  right  he 
claimed  her,  did  not  appear.  It  was  alledged,  that  he  purchased  her 
of  a  person  named  Eaymond  Alston,  but  this  fact  was  not  establish- 
ed, nor  was  Alston's  right  to  the  service  of  Amelia,  in  any  way  pro- 
ved. It  was  in  evidence,  however,  that  this  Alston  was  a  negro 
trader  from  one  of  the  southern  states,  and  that  Hicks  actually  sold 
all  of  the  other  negroes  which  he  took  from  this  state,  to  the  traders, 
after  he  had  taken  them  into  Maryland. 

Amelia  had  three  children,  after  she  returned  into  this  state,  to  wit : 
Sarah,  Grace  and  Bayard,  three  of  the  petitioners;  the  other  peti- 
tioners were  children  of  Sarah  and  Grace. 

The  petitioners  founded  their  claim  to  freedom  on  the  fact,  that 
their  ancestor,  Amelia,  was  taken  by  Hicks,  out  of  this  state  into  the 
State  of  Maryland,  contrary  to  the  provisions  of  the  act  of  assembly 
of  1793,  whereby  Amelia  became  entitled  to  her  freedom. 

This  claim  was  resisted  on  the  following  grounds  — 

1st.  That  the  act  of  assembly  of  1793,  is  in  contravention  of  the 
second  section  of  the  fourth  article  of  the  constitution  of  the  United 
States,  which  declares  that  "  the  citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities  of  citizens  in  the  several  states.'' 

2d.  That  supposing,  under  the  act,  it  was  an  improper  exportation 
of  Amelia,  such  exportation  did  not,  ipso  facto,  establish  her  freedom; 
but  that  it  was  necessary  to  have  a  judicial  adjudication  upon  the 
facts;  that  the  freedom  did  not  attach  on  the  exportation  but  ou  the 
decree,  without  which  decree,  neither  Amelia  nor  her  issue  were  en- 
titled to  freedom.  And  a  case  was  referred  to  in  Sussex,  that  of  the 
State  vs.  Spicer,  in  which  it  was  said  to  have  been  decided  that  a 
slave  was  not  made  free  ipso  facto  by  the  exportation,  but  only  by  the 
decree,  and  from  the  date  of  the  decree  of  freedom. 

3d.  That  the  fact  of  Amelia  remaining  as  a  slave  of  Allen  for  thirty 
years,  precluded  her  descendants  from  any  right  to  freedom  on  the 
ground  of  laches,  and  the  abandonment  of  their  claim;  and,  in  truth, 
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that  they  had  no  right  to  claiui  their  freedom  otherwise  than  on  the 
ground  of  a  decree  establishing  the  freedom  of  their  ancestor  Amelia, 
made  on  her  application. 

4th.  That  "  after  this  lapse  of  time,  a  permit  or  license  to  Hicks 
to  export  Amelia,  was  to  be  presumed." 

Judge  Layton  delivered  the  opinion  of  the  court. 

Layton,  Justice: — A  presumption  of  the  payment  of  a  debt  may 
arise  from  the  lapse  of  time.  So  too,  a  grant  or  deed  may  be  pre- 
sumed in  favor  of  an  individual  who  has  been  in  the  peaceable  and  un- 
disturbed possession  of  lands  for  twenty  years.  Because  it  is  consis- 
tent with  public  policy,  that  there  should  be  an  end  of  litigation.  But 
there  is  no  case  of  presumption  of  a  license  to  violate  a  penal  statute; 
or  of  the  temporary  dispensation  of  the  sanctions  of  such  a  law.  Arid 
the  presumption  that  a  license  to  export  was  ever  in  fact  granted,  is 
rebutted,  if  it  ever  could  legally  arise,  from  the  fact  that  if  ever  any 
such  license  to  Hicks  existed,  it  must  have  been  under  the  act,  a  mat- 
ter of  record  in  the  court  which  granted  that  license;  and  the 
productioE  of  that  license  devolved  upon  Hicks  and  those  claiming  un- 
der him. 

It  is  true,  where  a  negro  has  been  claimed  and  held  as  a;  slave  in 
this  state,  the  presumption  of  law  is  that  he  is  a  slave,  and  the  onus 
prohandi  rests  upon  him  to  show  that  he  is  entitled  to  his  freedom. 
But  this,  like  every  other  legal  presumption  may  be  rebutted.  And 
when  a  negro  claims  to  be  entitled  to  his  freedom  in  consequence  of 
his  having  been  exported  from  this  state,  contrary  to  the  provisions 
of  the  statute,  and  proves  the  exportation,  the  ])urthen  of  proof  is  then 
shifted  upon  the  master,  and  he  must  satisfy  the  court  that  the  negro 
was  lawfully  exported. 

2d.  The  court  are  of  opinion  that  "  the  fact  of  Amelia's  remaining 
in  the  service  of  Allen  for  thirty  years,"  does  not  bar  the  right  of  her 
descendants  to  freedom,  if  any  such  right  ever  existed.  N'or  can  the 
doctrine  of  laches,  neglect,  and  a  sleeping  upon  one's  rights  be  made  to 
apply  to  questions  involving  the  liberty  of  a  human  being.  A  man 
may  lose  his  right  to  the  possession  of  property  by  his  laches,  and 
by  permitting  another  to  enjoy  it  for  a  term  which  the  law  deems 
sufficient  to  raise  the  presumption  of  a  grant  in  favor  of  the  occupant. 
But  we  have  never  yet  seen  or  heard  of  a  case  where  any  person 
was  adjudged  to  have  lost  his  liberty,  on  the  ground  that  he  had  ne- 
glected to  assert  his  rights.  The  fifth  article  of  the  amendment  to 
the  constitution  of  the  United  States,  declares  that  "  no  person  shall 
be  deprived  of  life,  liberty  or  property,  without  due  process  of  law." 
The  moment  an  individual  becomes  entitled  to  his  liberty,  he  instant- 
ly becomes  the  subject  of  constitutional  protection ;  nor  can  he  again 
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be  reduced  from  the  condition  of  a  freeman,  "  without  due  process 
of  law."  It  follows  then  if  Amelia,  by  any  means  whatever.  Was 
ever  entitled  to  her  freedom,  she  could  not  divest  herself  of  that  right, 
by  mere  neglect  to  assert  it.  And  further,  that  all  her  rights  to  free- 
dom attached  to,  and  devolved  upon  her  children  born  after  that  right 
accrued. 

We  may  well  imagine  why  Amelia  never  asserted  her  claim  to 
freedom.  She  may  have  been  entirely  ignorant  of  her  rights,  or  she 
may  have  been,  whilst  in  the  service  of  Allen,  prevented  and  debar- 
red from  the  opportunity  of  doing  so.  The  doctrine  contended  for 
would  enable  a  party  to  take  advantage  of  his  own  wrong.  He 
would  have  nothing  to  do,  but  by  force,  persuasion  or  other  means, 
to  restrain  the  negro  from  proceeding  for  his  freedom,  for  such  time 
as  would  raise  the  presumption  of  abandonment,  and  then  success- 
fully resist  a  claim,  originally  founded  in  right. 

3d.  This  was  not  the  case  of  a  master  carrying  his  slaves  out  of 
this  state,  on  his  removal  with  his  family  into  another  state.  If  it  be 
conceded,  as  indeed  the  proof  in  the  cause  is,  that  under  the  act  of 
assembly,  it  was  an  improper  exportation  of  Amelia,  we  have  no 
difficulty  in  deciding  that  such  exportation  did,  ipso  facts,  establish 
her  freedom;  and  that  a  judicial  adjudication  upon  the  facts,  was 
wholly  unnecessary  to  enable  her  children,  born  after  the  exportation, 
to  their  freedom. 

The  fourth  section  of  the  act  of  1793,  (2  Del.  Laws,  1094,)  de- 
clares "  that  if  any  person  or  persons,  being  the  owner  or  owners 
of  any  slave  or  slaves,  his  agent  or  factor,  shall,  after  the  passing  of 
this  act,  export  or  sell,  with  an  intent  for  exportation,  or  carry  out 
for  sale,  from  this  state,  any  negro  or  mulatto  slave,  without  a  license 
or  permit  as  aforesaid  first  had  and  obtained  from  the  justices  of  the 
court  aforesaid,  every  such  negro  or  mulatto  slave,  so  exported,  or  sold 
with  an  intention  for  exportation  or  carried  out  for  sale,  is  hereby  de- 
clared free,  and  intitled  to  enjoy  all  the  privileges  that  a  free  negro  or 
mulatto  may  or  can  do  within  this  state."  The  right  and  title  to  free- 
dom does  not  arise  or  result  from  the  act  of  adjudication  by  the  court ; 
it  attaches  the  moment  the  offence  is  committed,  which  is  prohibited 
by  the  statute.  For  the  act  declares  that  "every  such  negro  or  mu- 
latto slave  so  exposed,  or  sold  with  an  intention  of  exportation,  &c., 
is  hereby  declared  free,  &c.;  not  that  he  shall  be  free  upon  the  facts 
being  found,  on  a  judicial  adjudication  in  his  favor.  Even  the  selling 
of  a  slave,  "  with  an  intention  for  exportation ;  "  although  he  may 
not  in  point  of  fact,  have  been  carried  out  of  the  state,  entitles  him  to 
his  freedom.  His  right  to  freedom  becomes  a  vested  right,  imme- 
diately upon  the  perpetration  of  the  offence  by  his  master,  of  unlaw- 
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fully  exporting  him,  or  of  selling  him  "  with  an  intention  of  exporta- 
tion." The  judicial  adjudication  does  not  create  that  right,  it  only  as- 
certains and  establishes  it,  from  the  facts  which  show  that  it  previously 
existed ;  and  such,  indeed,  is  the  language  of  the  act  of  1760,  (1  Del.  L. 
p.  381,)  regulating  the  mode  of  petitioning  for  freedom,  on  the  part 
of  the  negro.  The  second  section  of  that  act  prescribes  that  "  after 
hearing  the  proofs  and  allegations  of  the  parties  in  a  summary  way,  it 
shall  and  may  be  lawful  to  and  for  the  said  justices,  if  they  are  satis- 
fied that  the  person  so  petitioning,  or  on  whose  behalf  such  petition 
shall  be  presented,  is  entitled  to  his  or  he?'  freedom,  to  discharge  such 
person  from  the  service  of  his  or  her  pretended  master,  &c.  and  to 
adjudge  and  decree,  that  such  person  is  and  shall  be  free,"  &c. 

Suppose  a  clear  case  of  unlawful  exportation  of  a  negro,  under  the 
act  of  1793.  The  negro  escapes  from  the  service  of  his  master,  and 
files  his  petition  for  freedom.  After  a  lapse  of  two  years  or  more, 
during  all  which  time  he  has  been  in  the  employment  of  another  per- 
son, the  court  finally  adjudges  him  free,  and  discharges  him  from  the 
service  of  his  pretended  master.  Will  it  for  a  moment  be  contend- 
ed tliat  the  master  could  maintain  an  action  for  the  wages,  work 
and  labor  of  the  negro,  against  the  individual  wlio  had  employed 
liim  ?  On  the  contrary,  the  4th  section  of  the  act  of  1760,  ex])ressly 
gives  to  the  negro  "  an  action  for  false  imprisonment,  or  any  other 
action  in  the  law  that  may  be  ])ro])or  in  such  ease,  against  such  pre- 
tended master  or  mistress,  for  unlawfully  holding  and  detaining  such 
person  as  aforesaid,  hefore  or  after  his  or  her  discharge."  &c. 

It  might  with  as  much  truth  be  contended,  that  an  heir  at  law  had 
no  right  to  recover  in  ejectment,  lands  to  which  he  had  shown  a 
clear  title,  because  his  ancestor  had  not  sued  for  them,  and  obtained 
a  "  judicial  adjudication  "  in  his  favor,  as  that  a  negro  is  not  entitled 
to  his  freedom,  because  his  ancestor,  who  was  clearly  entitled,  did 
not  prosecute  his  claim  to  judgment. 

Two  cases  have  been  decided  in  Maryland,  precisely  in  point. 
Vide  3d  Harris  £  Johnson's  Rep.  491-3.  We  have  no  report  of  the 
case  cited  of  the  State  vs.  Spicer,  and  do  not  know  the  extent  and 
ground  of  that  decision.  "Rut  if  the  case  was  as  stated,  we  may  well 
suppose  the  decision  to  have  been  right.  Upon  an  indictment  for  a 
highly  penal  oflPence,  the  court  would  guard  the  admissibility  of 
evidence,  in  reference  to  rights  of  the  prisoner,  upon  the  prin- 
ciples of  the  criminal  law.  It  was  also  a  collateral  question  ;  and, 
on  principle,  could  not  have  been  inquired  into  in  that  case.  On  the 
trial  of  an  indictment  for  kidnapping,  against  a  white  man.  a  negro 
was  called  as  a  witness  for  the  prosecution,  and  his  competency  ob- 
jected to.     It  was  admitted  that  he  had  been  a  slave,  but  he  claimed 
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that  he  was  now  a  free  man,  because  he  had  been  exported  from  the 
state  contrary  to  law;  and,  as  there  had  been  no  adjudication  of  his 
freedom,  the  court  very  properly  refused  to  go  into  a  trial  of  this 
collateral  question,  and  rejected  his  testimony,  without  thereby  de- 
ciding any  thing  as  to  the  validity  of  his  claim  to  freedom. 

But  the  question  of  Amelia's  freedom,  or  slavery,  resulting  from 
her  exportation,  is  not  collateral  to  this  cause;  it  is  the  very  matter 
in  issue  in  it;  and  upon  which  the  freedom  of  the  petitioners,  her 
descendants,  rests. 

4th.  It  only  remains  for  us  to  consider  whether  the  act  of  1793  is 
in  contravention  of  the  second  section  of  the  fourth  article  of  the 
constitution  of  the  United  States.  We  are  unanimous  in  the  opinion 
that  it  is  not.  The  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states.  But  the 
citizen  of  another  state  becoming  entitled  to  property  in  this  state  ac- 
quires, and  must  hold  it,  according  to  the  laws  of  this  state.  It  is  no 
privilege  or  immunity  of  any  citizen  of  this  state  to  export  his  slaves; 
on  the  contrary,  he  is  expressly  forbidden,  under  a  penalty,  to  do  so. 
If  a  citizen  of  another  state  can  come  here  and  have  that  privilege, 
it  would  be  to  repeal  our  law;  and  violate  the  very  provision  of  the 
constitution  referred  to,  by  giving  him  other  privileges  and  immuni- 
ties than  those  enjoyed  by  the  citizens  of  this  state.  It  must  be  ad- 
mitted that  the  proposition  contained  in  that  article  is  not  universally 
true.  For  instance,  the  elective  franchise  is  not,  nor  can  it  be  pre- 
tended, that  under  this  article  of  the  constitution,  it  can  be  enjoyed 
by  the  citizens  of  other  states,  in  common  with  our  own  citizens. 

This  act  was  intended  to  prevent  the  crime  of  kidnapping;  to  re- 
strain the  traffic  in  human  beings,  and  gradually  to  abolish  slavery 
in  this  state.  Similar  laws  have  been  passed  in  several  of  our  sister 
states;  which  laws  have  been  subjected  to  the  examination,  and  re- 
ceived, incidentally,  the  sanction  of  the  Supreme  Court  of  the  United 
States.  These  laws  have  never  been  declared  to  be  unconstitutional, 
although  the  great  amount  of  property,  and  the  delicacy  of  the  princi- 
ples involved,  and  the  frequency  of  suits  and  proceedings  under  those 
acts,  would  long  since  have  produced  such  a  decision,  if  indeed,  the 
objection  be  a  sound  one.  The  property  in  slaves,  is  not  an  abso- 
lute, but  a  qualified  property.  It  is  the  right  to  the  enjoyment  of  the 
services  of  the  slave  during  his  life.  It  is  not  such  a  right  of  proper- 
ty as  gives  the  power  of  unlimited  control  over  the  slave.  The 
slave  has  rights.  He  is  under  the  protection  of  the  law,  and  it  was 
for  his  protection,  as  well  as  for  subserving  the  principles  of  hu- 
manity, that  the  law  of  1793  was  passed.     The  general  policy  of 
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that  law,  and  its  operation  and  influence  over  this  unfortunate  race 
of  human  beings  have  been  found  to  be  beneficial. 

It  is  unnecessary  to  pursue  this  branch  of  the  inquiry  further;  par- 
ticularly, as,  in  case,  if  this  court  has  erred  on  this  point,  there  is  a 
method  of  correcting  that  error. 

The  members  of  this  court  are  unanimous  in  the  opinion,  that  the 
petitioners  are  entitled  to  their  freedom,  and  that  the  decree  of  the 
court  below  should  be  affirmed. 

J.  A.  Bayard,  for  appellant. 


SUPERIOR  COURT. 

FALL  SESSIONS, 
1838. 


ISAAC  TINDAL,  n.  vs.  DANIEL  HUDSON. 

Free  negroes  cannot  hold  slaves  in  Delaware.     A  father  cannot  hold  his  own 

children  in  slavery. 

Petition  for  freedom.  The  petitioner's  father,  George  Long,  was 
a  free  negro,  legally  married  to  Phoebe,  the  mother  of  Isaac,  who 
was  the  slave  of  a  certain  Conoway.  Isaac  was  born  while  his  mo- 
ther was  a  slave;  and  whilst  an  infant  he  was  purchased  by  his  father, 
George  Long,  of  Conoway's  representatives.  His  father  never  ma- 
numitted him;  but,  on  the  contrary,  by  will  bequeathed  him  to  Minos 
Tindal,  until  he  should  attain  the  age  of  twenty-five  years.  Minos 
Tindal  took  possession  of  Isaac;  who,  at  the  death  of  his  master,  was 
sold  by  the  executor  to  Daniel  Hudson. 

The  cause  was  argued  by  CuUen  for  the  petitioner  and  Ridgely  for 
the  respondent. 

Per  Curiam: 

J.  M.  Clayton,  Chief  Justice. —  Two  questions  arise  in  this  case, 
both  of  which  are  novel  and  interesting.  The  first  is,  whether  a  free 
negro  in  this  state  can  hold  a  slave;  the  second,  whether  a  father 
can  hold  his  own  children  in  slavery. 

In  order  properly  to  understand  the  first  question,  it  becomes  ne- 
cessary to  consider  slavery  as  it  has  always  existed  in  this  state. 
We  pass  no  opinion  on  slavery  in  the  abstract;  its  policy  as  an  in- 
stitution is  not  before  the  court.  We  shall  contemplate  it  as  it  exists, 
and  we  observe  one  general  and  pervading  feature,  that  the  hlaclc  is 
the  slave  to  the  white  man;  this  feature  has  always  characterized  it 
here.  The  origin  of  slavery  will  always  be  traced  to  conquest:  the 
two  races  are  marked  by  very  striking  differences;  and,  as  the  one 
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has  subjected  the  other,  so  will  it  alone  hold  that  race  in  subjection 
by  the  strong  arm  of  force.  Were  the  negro  race  the  stronger  it 
would  subjugate  the  white ;  and  the  master  now,  would  in  his  turn  be- 
come the  slave.  Such  being  the  fact,  and  slaves  being  fully  re- 
cognized by  our  law  as  property,  we  shall  continue  so  to  consider 
them  until  the  legislature  alters  the  law.  But  while  this  court  will 
guard  the  rights  of  masters  over  the  slave  population,  it  will  not  ex- 
tend slavery  beyond  what  it  has  been  heretofore.  If  a  negro  has  not 
by  the  usages  and  customs  of  this  state  held  slaves,  this  court  will 
not  institute  a  new  species  of  slavery,  and  decree  that  he  can  do  so; 
and  we  think  that  to  give  the  free  negro  a  right  to  hold  slaves,  would 
be  to  institute  another  and  a  dangerous  species  of  slavery  hitherto 
unknown.  The  free  negro  cannot,  in  this  country,  base  his  right  to 
hold  slaves  upon  the  principle  of  conquest.  He  is  not  of  a  different 
race  of  men  who  by  the  sword  have  subjugated  their  fellow  men; 
but  he  finds  among  the  slave  population  his  brethren  in  blood,  color, 
feelings,  education  and  principle;  they  are  of  the  same  race  with 
him,  and  have  never  been  in  subjection  to  him.  Another  and  a  strong 
reason  beyond  the  mere  question  of  policy  why  the  free  negro  should 
not  hold  slaves  is,  that  between  the  master  and  slave  there  must  ex- 
ist mutual  and  reciprocal  obligations  and  duties,  the  slave  owing  obe- 
dience and  fidelity  to  his  master,  and  the  master  owing  to  the  slave 
support  and  prof>ection.  But  the  negro  is  not  such  a  freeman  as  to 
extend  protection ;  he  is  though  nominally  free,  almost  as  helpless  and 
dependent  on  the  white  race  as  the  slave  himself;  he  has  few  civil 
rights,  being  merely  protected  in  his  person  and  property  by  the  law, 
ind  being  allowed  in  some  cases  to  give  his  evidence  in  a  court  of 
justice.  He  can  hold  no  office  of  honor,  trust  or  profit;  cannot  act 
as  a  juror  or  legislator,  cannot  make  or  execute  laws.  He  cannot, 
therefore,  in  any  sense  extend  to  a  slave  the  protection  due  from  a 
master,  having  no  voice  in  the  making,  altering,  enforcing  or  execu- 
ting the  laws;  and  having  himself  constantly  to  resort  to  the  protec- 
tion of  the  whites. 

We  think,  therefore,  that  neither  usage,  policy,  nor  the  necessary 
relations  of  master  and  slave,  will  permit  free  negroes  in  this  state  to 
hold  slaves. 

On  the  other  point  also,  the  court  have  a  clear  conviction  that  we 
ought  not  to  recognize  the  right  of  a  father  to  hold  his  own  children 
in  slavery.  Humanity  forbids  it.  The  natural  rights  and  obligations 
of  a  father  are  paramount  to  the  acquired  rights  of  the  master ;  and 
the  moment  the  father  purchases  his  child  and  these  rights  become 
blended  in  the  same  person,  the  lesser  rights  and  obligations  are  mer- 
ged in  the  greater,  and  the  child  is  free.     It  is  no  more  master  and 
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slave;  but  parent  and  child.     Humanity  revolts  at  the  idea  of  a  pa- 
rent selling  his  own  children  into  slavery. 

We  think  the  petitioner  entitled  to  his  freedom. 

Decreed  accordingly. 

Cullen,  for  petitioner. 

Ridgely,  for  respondent. 


Dr.  JOSEPH  MAULL  vs.  Z.  P.  WILSON,  WILLIAM  WILSON"  and 

J.  S.  DUTTON. 

An  action  on  the  case  lies  for  carelessly  carrying  fire,  whereby  plaintiff's  stack- 
yard was  destroyed;  but  not  for  an  accidental  burning;  nor  for  a  vnlful 
burning. 

Action  on  the  case  for  carelessly  burning  plaintiff's  straw  and 
fodder. 

The  defendants  were  going  to  the  bay  for  fish,  and  called  at  plain- 
tiff's farm-house  about  two  o'clock  in  the  morning  of  the  13th  of  Oc- 
tober, and  asked  for  fire.  The  tenant  gave  them  a  brand;  and,  it 
being  windy,  and  as  the  road  passed  near  the  stack-yard  where  there 
was  a  large  quantity  of  hay  and  fodder,  he  cautioned  them  to  be 
careful  of  the  sparks.  One  of  them  replied,  jestingly,  that  if  he  was  so 
uneasy  about  the  fire,  he  would  put  it  in  his  pocket.  They  rode  off, 
carrying  the  brand  on  horseback;  and  that  night  the  hay  and  fodder, 
valued  at  $245  00,  were  destroyed  by  fire. 

Wootten  and  Rogers,  for  plaintiff,  contended,  that  the  carrying  a 
fire  brand  on  horseback  near  a  stack-yard  on  a  windy  night,  was  it- 
self such  negligence  as  would  make  the  defendants  liable;  and  that 
the  burning  of  this  hay  under  such  circumstances,  it  having  been  dis- 
covered to  be  on  fire  shortly  after  they  passed,  was  sufficient  evidence 
that  the  fire  originated  from  this  cause. 

Ridgely,  contra,  insisted  that  there  was  not  satisfactory  evidence 
that  defendants  burnt  the  hay,  much  less  that  it  arose  from  negligence. 
That  they  were  travelling  a  public  road,  and  took  all  the  care  of  their 
fire  they  could;  that  they  were  not  liable  for  mere  accident  even  if 
the  fire  was  communicated  by  them;  and  that  they  were  not  liable 
in  this  form  of  action,  either  for  a  wilful  or  a  direct  burning,  which 
would  be  a  trespass. 

The  Court  charged  the  jury — 

1st.  That  if  the  fire  were  wilfully  and  directly  thrown  on  the  hay, 
this  action  could  not  be  sustained. 
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2d.  That  if  the  fire  arose  from  mere  accident  without  any  negli- 
gence on  the  part  of  defendants,  they  were  not  liable. 

3d.  That  if  the  fire  fell  on  or  was  communicated  to  the  hay,  not 
merely  by  accident,  but  by  the  carelessness  and  negligence  of  defen- 
dants, they  were  answerable  in  this  action  in  damages  to  the  full 
value  of  the  property  destroyed. 

The  jury  must  be  satisfied  that  the  fire  originated  from  the  defen- 
dants. Presumptive  or  circumstantial  evidence  of  this  would  be  suf- 
ficient if  it  was  so  strong  as  to  satisfy  the  mind  of  the  fact.  The  plain- 
tiff was  bound  to  make  such  circumstances  out  in  proof ;  and,  addition- 
ally, to  show  that  the  defendants  were  guilty  of  carelessness  or  ne- 
gligence in  the  use  of  their  fire,  so  as  to  occasion  the  burning. 

Verdict  for  defendants. 

Wootten  and  Rogers,  for  plaintiff. 

C.  G.  Ridgely,  for  defendants. 


WAPLES  vs.  M'GEE  &  SALMON'S. 

After  issue  joined  on  the  merits,  the  court  will  not  permit  the  defendant  to 
amend  by  adding  a  plea  of  the  act  of  limitation,  or  any  plea  not  going  to 
the  merits. 

Capias  case.  Action  for  an  injury  to  the  reversionary  interest  in 
land. 

Cullen,  for  defendants,  after  a  continuance  of  the  cause  on  legal 
grounds,  moved  for  leave  to  amend  his  pleadings,  which  was  resisted. 

The  case  stood  at  issue  on  a  plea  of  not  guilty,  and  the  court  re- 
quired him  to  disclose  to  them  the  matter  which  he  desired  leave  to 
plead;  when  he  stated  that  it  was  "a  special  license  from  plaintiff;" 
and  also  the  act  of  limitation. 

The  Court,  after  argument  and  consideration,  gave  leave  to  amend 
and  to  plead  the  license;  but  refused  to  allow  the  amendment  for  the 
purpose  of  pleading  the  act  of  limitation,  or  any  plea  not  going  to  the 
merits. 

Ridgely  and  Frame,  for  ])laintiff. 
Cullen,  for  defendants. 
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ROBINSON  &  PONDER  vs.  HOLLAND. 

After  issue  joined,  the  court  will  not  pefrmit  the  defendant  to  withdraw  his 
pleadings  for  the  purpose  of  demurring  specially. 

Capias  case.    Narr.    Pleas,     Issue. 

This  ease  was  continued  on  the  plaintiff's  application,  on  account 
of  the  absence  of  material  witnesses;  and,  after  the  continuance. 
Frame  for  defendant,  moved  for  leave  to  withdraw  his  pleadings  and 
demur. 

The  court  granted  him  the  leave,  restricting  him  to  a  general  de- 
murrer, on  the  same  principle  with  the  case  of  Waples  vs.  M'Gee  & 
Salmons,   (ante  444.) 

Rohinson  and  Wootten,  for  plaintiffs. 

Frame  and  Ridgely,  for  defendant. 


THOMAS  ROSS,  p.  b.  vs.  WILLIAM  JACOBS,  late  Constable,  d.  b. 

appellant. 

An  action  will  not  lie  by  the  plaintiff  in  an  older  execution  in  the  hands  of  a 
constable,  against  another  constable  holding  and  selling  on  a  younger  exe- 
cution and  misapplying  the  proceeds.  There  is  no  privity  between  such 
plaintiff'  and  constable. 

Neither  does  the  act  of  6th  February,  1833,  giving  a  summary  remedy  against 
constables,  apply  to  such  a  case. 

Such  an  action  would  lie  between  the  two  constables. 

And  the  act  of  1833,  would  avail  the  plaintiff  in  the  older  execution,  as  against 
the  constable  holding  that  execution. 

Ceetiorari. 

This  was  an  action  against  Jacobs,  a  constable,  for  the  proceeds 
of  the  sale  of  goods  sold  on  a  younger  execution  in  his  hands,  and 
which  were  applicable  to  plaintiff's  execution  in  the  hands  of  another 
constable. 

The  exception  was  to  the  jurisdiction  of  the  justice. 

The  summons  was  for  William  Jacobs  to  appear  on  &c.,  at  &c., 
"  to  answer  to  Thomas  Ross,  touching  a  cause  of  action  wherein 
$21  94  is  demanded ;"  and  the  docket  of  the  action  was  against  Wil- 
liam Jacobs,  late  constable,  on  account  of  the  sale  of  James  Hudson's 
goods,  that  Thomas  Ross  has  levied  on  by  virtue  of  an  execution, 
and  the  proceeds  of  the  sale  not  applied  to  Thomas  Ross'  execution; 
debt  $21  94. 

Per  Curiam. — The  proceeding  against  Jacobs  is  not  under  the  act 
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of  1833,  giving  a  summary  remedy  against  constables  in  certain  cases, 
for  Jacobs  was  not  the  constable  who  had  Ross'  execution  in  hand, 
and  the  remedy  under  that  act  is  for  the  plaintiff  in  the  execution, 
and  against  the  constable  having  it  in  hand.  Neither  is  the  mode  of 
proceeding  under  that  act  pursued. 

This  is,  therefore,  an  original  proceeding  by  the  plaintiff  in  an  older 
execution,  against  a  constable  selling  under  a  younger  execution,  for 
the  proceeds  of  such  sale.  Will  such  an  action  lie  ?  Is  it  money  had 
and  received  to  the  plaintiff's  use?  and  if  so,  is  there  such  privity  be- 
tween the  plaintiff,  (the  older  execution  creditor,)  and  the  constable, 
to  enable  him  to  sustain  the  action  for  money  had  and  received?  We 
think  the  case  fails  in  this  particular.  What  privity  can  there  possi- 
bly be  between  Thomas  Ross  and  William  Jacobs? 

Ross'  constable  might  have  maintained  an  action  for  money  had 
and  received  for  his  use  by  Jacobs.  As  between  the  two  constables 
there  is  such  a  privity  as  that  the  law  would  raise  a  promise  by  the 
constable  holding  the  junior  execution,  to  the  constable  having  the 
older  levy,  to  pay  him  the  proceeds. 

So  Ross  might  have  proceeded  against  his  own  constable,  under 
the  act  of  1833,  but  he  had  no  remedy  against  Jacobs,  between  whom 
and  him  there  is  no  privity. 

Judgment  reversed. 

Ridgely  for  appellant. 


PETER  WAPLES,  Sen'r.  vs.  COARD  BURTON". 

It  seems  that  in  the  action  of  slander,  defendant  may  give  evidence  of  plain- 
tiff's general  bad  character. 

Action  on  the  case  for  words. 

The  words  laid  in  the  declaration,  imputed  the  crime  of  stealing  a 
hog.     The  pleas  were  "  Not  guilty  and  justification." 

On  the  trial,  the  defendant  offered  evidence  to  prove  plaintiff's 
general  bad  character,  in  reference  to  offences  of  this  kind:  which 
was  objected  to. 

Cullen. — On  the  plea  of  not  guilty,  defendant  may  prove  plaintiff's 
general  bad  character  in  mitigation  of  damages;  but  where  he  seeks 
to  justify  the  charge,  no  evidence  is  admissible  which  would  not  be 
received  on  an  indictment  for  the  larceny;  otherwise,  you  might  in- 
directly convict  the  plaintiff  of  the  crime  charged ;  and  that  upon 
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general  rumor  or  suspicion  of  bad  character.     2  iStark.  Ev.  878;  1 
Harr.  Hep.  503,  Waggstaff  vs  Ashton. 

Kidgely. — The  rule  is  otherwise,  in  the  action  of  slander,  though 
you  may  not  prove  facts,  tending  to  establisli  the  particular  charge, 
on  the  general  issue,  wliich  was  the  attempt  m  \\  aggstati  and  Ash- 
ton; you  may  nevertheless,  attack  the  plaintiifs  general  character, 
in  mitigation  of  damages.  Damage  to  character  is  the  very  essence 
of  the  action,  and  character  is  essential  in  ascertaining  the  amount 
of  damage.  2  tStark.  Ev.  878;  1  Binn.  Bep.  92;  1  ^ark.  Ev.  369, 
370,  n. 

Fer  Curiam: 

J.  M.  Claytox^  Chief  Justice. — There  is  much  doubt  on  the  ques- 
tion now  presented.  It  seems  to  be  unsettled  in  England,  but  it  ha^ 
there  been  made  generally  to  depend  on  the  plea  whether  of  not 
guilty,  or  of  a  justification.  But  here  an  additional  difficulty  arises; 
because,  contrary  to  the  Enghsh  practice,  double  pleading  is  allow- 
ed; and  a  defendant  may  plead,  and  in  this  case  has  pleaded,  both 
the  general  issue  and  justification. 

It  is  laid  down  in  Phillips'  evidence,  and  also  by  Starkie,  that  evi- 
dence of  the  plaintiff's  bad  character  is,  on  general  principles,  clearly 
admissible  in  mitigation  of  damages;  imless  the  defendant  by  his 
pleading,  puts  in  issue  the  truth  of  the  charge.  1  Phill.  Ev.  146;  2 
Stark.  Ev.  216.  But  it  seems  that  even  the  first  branch  of  this  rule 
has  been  shaken,  if  not  changed.  Roscoe's  Evid.  38,  299.  Jones  vs. 
Stevens^  11  Price,  235.  Not  only  has  the  rule  been  denied,  but  the 
exception  has  not  always  been  admitted,  for  in  Kirkham  vs.  Oxley, 
Heath,  judge,  in  an  action  of  slander  imputing  larceny  allowed  the 
defendant,  who  had  justified,  to  go  into  evidence  of  the  plaintiff's  bad 
character  in  mitigation  of  damages.  And  this  decision  is  cited  with 
approbation  in  the  note  to  Stark.  Ev.  217. 

In  South  Carolina,  evidence  of  the  plaintiff's  general  bad  charac- 
ter is  admitted  in  the  action  of  slander.  2  Nott  &  M'Cord,  511;  1 
ih.  268.  In  Xew  York  the  question  is  unsettled,  the  court  having  di- 
vided upon  it.  1  Johns.  Rep.  46.  The  Massachusetts  courts  have  in- 
clined to  admit  such  evidence.  3  Pick.  376 ;  3  Mass.  Rep.  553.  In 
Pennsylvania  the  evidence  appears  to  be  admissible;  as  the  plaintiff 
in  an  action  for  a  libel,  where  there  was  a  plea  of  justification,  was 
permitted  to  set  up  his  character  by  evidence,  before  it  was  attack- 
ed by  the  defendant,  Roniayne  vs.  Duane,  cited  from  MS.  in  Whar- 
ton's Digest,  251.         ^ 

As  at  present  advised,  in  a  case  like  this,  standing  on  the  pleas  of 
not  guilty  and  Justification,  we  incline  to  the  opinion  that,  consider- 
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ing  the  nature  of  the  action  and  the  object  of  the  evidence,  the  de- 
fendant ought  to  be  permitted  to  give  evidence  of  the  general  bad 
character  of  the  plaintiff,  but  not  of  particular  acts  of  misconduct. 
We  will  hear  the  evidence,  therefore,  and  if  it  turn  out  to  be  import- 
ant in  the  case,  we  will  allow  this  question  to  be  revived  in  some 
form  that  will  give  the  plaintiff  the  benefit  of  a  fuller  and  better  con- 
sideration of  it. 

The  attempt  to  impeach  plaintiff's  character  failed,  and  he  had  a 
verdict  of  $730. 

Cullen,  for  plaintiff. 

Ridgely,  for  defendant. 


ELIZABETH  RASH  and  others  vs.  MIRIAM  PURXEL  and  others. 

Our  statute  of  wills  requiring  tico  witnesses  to  the  execution  of  a  will,  such 

will  must  be  proved  by  two  witnesses. 
And  on  an  issue  from  the  register  of  devisavit  vel  non,  the  party  seeking  to 

establish  the  will  must  examine  both  the  attesting  witnesses,  if  they  can  be 

had. 
If  the  witness  to  a  will  deny  his  own  attestation,  the  party  calling  him  is  not 

prohibited  from  contradicting  or  impeaching  him. 
Depositions  taken  before  the  register  on  a  review,  may  be  read  on  the  trial  of 

the  issue,  if  the  witness  cannot  attend. 
Declarations  of  the  testator  as  to  his  wishes  and  intentions  are  evidence. 
The  witness  to  a  will  need  not  see  the  testator  sign:   it  is  sufficient  if  he  ac- 
knowledge the  instrument,  even  where  the  name  has  been  written  by  another 

at  his  request  and  in  his  presence. 

Issue  from  the  Register  of  wills  of  Kent  county  to  try  the  question 
"  whether  the  instrument  of  writing  purporting  to  be  the  last  will  and 
testament  of  Joseph  Rash.  ^:en'r.,  is  or  is  not  the  last  will  and  testa- 
ment of  the  said  Joseph  Rash,  s<_>n"r.,  deceased." 

The  will  bore  date  7th  ]\Iarch,  1836,  and  was  signed  by  the  testa- 
tor's mark,  in  the  presence  of  liuke  I^emar,  William  Pearson  and 
James  Brown.  It  was  proved  before  the  register  on  the  loth  March, 
1836,  by  Lemar  and  Pearson,  two  of  the  subscribing  witnesses,  whose 
depositions  were  regularly  taken.  Brown,  the  other  witness,  being 
interested,  was  not  examined.  Upon  this  probate,  letters  testamen- 
tary were  granted  to  the  executor  named  in  the  will. 

In  March,  1838,  the  defendants,  who  were  heirs  at  law  of  the  tes- 
tator, petitoned  for  a  review:  Lemar  having  in  the  mean  time  left 
the  state;  and  Pearson  declaring,  that  from  circumstances  which  had 
come  to  his  knowledge  since  the  probate,  he  did  not  believe  the  tes- 
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tator  knew  what  he  was  about  when  he  executed  the  will.  A  review 
was  granted,  and  on  the  hearing  of  which,  the  register  sent  the  issue 
to  be  tried  in  the  Superior  Court,  and  he  ordered  that  the  deposition 
of  Luke  Lemar,  originally  taken  before  the  register,  should  be  read 
in  evidence. 

Comegys  and  Bayard,  for  plaintiffs  read  the  will  and  the  deposi- 
tions of  Luke  Lemar,  having  first  accounted  for  his  absence.  They 
then  offered  to  read  the  deposition  of  William  Pearson,  without  cal- 
ling him,  which  being  objected  to,  they  said  they  had  closed  their 
case. 

Bates  and  Frame,  for  the  defendants,  expressed  their  surprise  at 
this  course;  and,  without  going  into  any  evidence  on  their  part,  mov- 
ed the  court  now  to  instruct  the  jury  that  the  will  was  not  proved 
according  to  the  requisitions  of  the  statute  of  wills. 

This  motion  was  argued  at  length  by  the  counsel  on  both  sides,  and 

The  Court,  per  J.  M.  Clayton,  Chief  Justice,  delivered  the  follow- 
ing opinion  by  way  of  charge  to  the  jury : — 

The  first  matter  to  be  considered  in  order  to  a  proper  understand- 
ing of  this  subject,  is  what  is  the  object  and  effect  of  such  an  issue 
as  this,  and  of  the  proceedings  of  this  court  upon  it.  The  object  of 
it  is  to  inform  the  conscience  of  the  register;  to  supply  him  with  an 
unexceptionable  Verdict  of  twelve  good  men  upon  the  facts,  taken  as 
other  verdicts  usually  are  under  the  direction  of  this  court,  as  to  all 
questions  of  law  arising  on  the  trial,  and  thus  to  enable  him  to  form 
a  correct  judgment  upon  the  whole  matter  in  review  before  him. 
The  proceeding  is  analogous  to  that  issue  and  trial  which  in  England 
are  usually  ordered  by  the  Court  of  Chancery,  when  a  bill  is  filed  in 
that  court  by  a  devisee,  to  establish  a  will.  There,  the  object  of  the 
issue  and  the  trial  is  to  inform  the  conscience  of  the  chancellor,  who 
thus  obtains  the  verdict  of  a  jury  on  the  will,  subject  to  the  direc- 
tions of  the  judge  presiding  at  the  trial,  on  the  law.  The  effect  of 
a  verdict  on  such  an  issue  here,  as  in  England,  is  to  supply  proof  to 
the  court  directing  the  issue ;  or  to  form  a  substitute  for  that  trial  or 
legal  investigation,  which  would  otherwise  necessarily  be  had  before 
that  court.  If  the  finding  of  the  jury  be  in  favor  of  the  will,  the  re- 
gister is  justified  in  entering  a  decree  accordingly  upon  it.  And 
upon  the  trial  of  an  appeal  from  the  sentence  of  the  register,  estab- 
lishing a  will  on  the  foundation  of  a  verdict  in  favor  of  the  devisees, 
after  the  trial  of  such  an  issue,  this  court  exercising  appellate  juris- 
diction would,  in  the  absence  of  all  other  evidence,  undoubtedly  af- 
firm the  sentence  of  the  court  below. 

It  would  seem  to  flow  as  an  irresistible  conclusion,  from  this  sim- 
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pie  view  of  the  subject,  that  this  court  on  the  trial  of  such  an  issue, 
must  demand  the  same  measure  of  proof  to  substantiate  the  will, 
which  the  register  by  law  must  require  on  a  trial  before  him.  If  this 
court  should  establish  the  principle,  that  the  examination  of  a  single 
testamentary  witness,  when  there  are  others  present  and  not  exam- 
ined, is  sufficient  to  justify  a  jury  in  rendering  a  verdict  declaring 
that  the  instrument  in  controversy  is  the  last  will  and  testament  of 
the  deceased,  then  the  object  of  the  register  would  be  effectually  de- 
feated, and  the  effect  of  the  finding  of  the  jury  would  be  destroyed, 
or  the  settled  principle  of  law,  as  admitted  by  the  counsel  on  both  sides, 
which  requires  the  examination  of  two  subscribing  witnesses,  in  the 
■presence  of  the  register,  if  within  the  jurisdiction  of  his  court,  before 
the  register  can  allow  probate  of  the  will,  would  be  virtually  annul- 
led; for  then  the  verdict  of  the  jury  establishing  the  will,  would  on- 
ly inform  him  that  it  had  been  obtained  on  such  testimony  as  this 
court  allowed,  and  upon  the  return  of  the  record  and  proceedings,  he 
could  never  ascertain  from  any  thing  appearing  in  them,  whether  the 
verdict  was  found  upon  more  than  the  testimony  of  a  single  witness. 
The  effect  of  the  finding  would  thus  become  nugatory,  and  the  object 
of  the  law  which  authorizes  the  register  to  award  such  an  issue, 
would  be  defeated.  Should  he  not  be  aware  of  the  adoption  of  such 
i  principle  by  this  court,  the  finding  of  the  jury  would  only  mislead 
him;  and  supposing  him  to  be  informed  that  this  court  had  adopted 
such  a  principle,  he  could  pay  no  respect  to  the  verdict  of  the  jury, 
for  he  never  could  safely  regard  it  as  the  foundation  upon  which  he 
could  base  a  decree.  Twenty  successive  verdicts,  each  establishing 
the  will,  under  as  many  different  issues  sent  by  him  to  this  court, 
would  not  justify  him  in  entering  a  decree  in  favor  of  the  will;  for 
«ach  verdict  might  be  founded  upon  the  uncorroborated  evidence  of 
one  and  the  same  witness,  and  he  could  not  judicially  know,  that  is, 
he  could  not  know  from  any  thing  appearing  upon  the  face  of  the 
record  and  proceedings  of  this  court,  when  returned  to  him,  that  the 
fact  had  been  otherwise.  Then  too,  of  what  avail  would  the  issue 
and  finding  upon  it  be,  when  presented  before  the  appellate  court, 
which  might  or  might  not  consist  of  the  same  judges  who  tried  the 
issue.  Should  they  undertake  to  travel  out  of  the  record,  and  take 
cognizance  of  the  fact  that  two  subscribing  witnesses  had  been  ex- 
amined on  the  trial  of  the  issue,  they  might  find  that  fact  controver- 
ted by  the  parties,  and  so  be  called  upon  to  try  in  appeal,  matters  not 
appearing  by  the  record  before  them :  should  they  confine  themselves 
to  the  legal  effect  of  the  verdict  on  the  issue,  as  appearing  by  the  re- 
cord alone,  they  could  not  affirm  a  decree  of  the  register  establishing 
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a  will,  bottomed  on  a  verdict  which  they  would  know  might  have 
been  obtained  on  the  evidence  of  a  single  subscribing  witness. 

The  question,  whether  the  register  can  take  probate  of  a  will  foun- 
ded on  the  testimony  of  a  single  subscribing  witness,  is  one  which 
does  not  admit  of  a  doubt.  Our  statute  of  wills  of  33d  January,  1839, 
in  general  varies  from  the  English  statute  only  in  requiring  two,  in- 
stead of  three  credible  testamentary  witnesses.  It  provides  "  that 
every  will  and  testament,  whether  of  personal  or  real  estate,  must  be 
in  writing  and  signed  by  the  testator,  or  by  some  person  subscribing 
the  testator's  name,  in  his  presence  and  by  his  express  direction,  and 
attested  and  subscribed  in  his  presence,  by  two  or  more  credible  wit- 
nesses; or  it  shall  be  void."  In  the  construction  of  the  English  sta- 
tute, it  has  been  considered  as  settled  law,  ever  since  the  days  of  lord 
Talbot,  that  on  a  bill  filed  by  the  devisee  to  establish  a  will  in  chan- 
cery, all  the  subscribing  witnesses  are  required  by  the  English  sta- 
tute, if  alive  and  within  the  jurisdiction  of  the  court,  to  be  examined, 
to  authorize  the  entry  of  a  decree  for  the  will.  It  is  sufficient  to  re^ 
fer  to  the  cases  of  Townsen  vs.  Ives,  1  Wilson,  316;  Ogle  vs.  Cooh, 
1  Ves.  sen.  177;  Grayson  vs.  Atkinson,  3  ih.  459;  Booth  vs.  Blundell, 
19  Yes.  jr.  494;  Cowp.  136;  and  the  authorities  generally,  cited  in  the 
elementary  books,  as  evidence  how  the  law  has  stood  and  still  stands 
upon  this  subject.  The  cases  establish  certain  exceptions  to  the  ge-, 
neral  rule,  requiring  the  examination  of  all  the  subscribing  witnesses, 
founded  on  the  reason  and  necessity  of  each  t!ase.  Thus,  where  a 
witness  is  rendered  incompetent  to  give  evidence  by  insanity,  or  from 
infamy  of  character,  or  interest  arising  after  the  execution  of  the  will, 
or  where  he  cannot  be  found  after  strict  and  diligent  inquiry,  his  ex- 
amination is  dispensed  with.  But  in  general,  the  courts  have  exhibi- 
ted great  reluctance  to  relax  the  ancient  rule,  which  was  never  to 
decree  a  will  proved,  unless  all  the  witnesses  were  examined.  An 
able  writer  on  this  subject,  (Powell  on  Devises,  643,)  says  the  reason 
of  this  rule  is,  that  if  after  the  decree,  the  heir  were  to  controvert  it, 
the  court  would  order  an  injunction,  and  therefore,  he  has  a  right  to 
proof  of  sanity  from  every  one  of  those  whom  the  statute  of  frauds 
has  placed  about  his  ancestor.  The  effect  of  a  probate  in  chancery 
in  England,  is  similar  to  that  of  a  probate  here  before  the  register. 
After  a  trial  on  a  caveat  or  a  review,  the  sentence  of  each  of  these 
courts  establishing  a  will  is  conclusive  on  the  parties,  until  it  is  re- 
versed or  annulled  by  due  course  of  law.  The  register  is  a  judge, 
and  the  sentence  of  his  court  is  the  judgment  of  a  tribunal  of  exclu- 
sive and  peculiar  jurisdiction  on  the  subject  matter  before  him,  and 
therefore,  it  is  conclusive  on  all  the  world,  when  it  comes  inciden- 
tally or  collaterally  in  question  on  a  trial  at  law.     The  course  of  pro- 
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ceeding  to  try  the  validity  of  a  will  in  this  state,  is  by  filling  a  ceveat 
or  praying  a  review.  But  in  England  and  some  of  the  states,  it  has 
been  a  common  practice  to  try  the  validity  of  a  will  by  presenting  it 
incidentally  to  a  jury  in  ejectment.  This  is  called,  in  the  common 
language  of  the  books,  trying  the  will  at  common  law;  and  in  all  cases 
where  the  will  is  thus  presented  for  trial,  the  examination  of  a  single 
subscribing  witness  to  the  instrument  by  the  party  claiming  under  it, 
is  held  to  be  sufficient  in  the  first  instance.  In  these  cases,  the  law 
requires  proof  of  a  will  by  no  more  witnesses  than  is  ordinarily  re- 
quired in  a  case  where  a  deed  is  sought  to  be  proved.  The  verdict 
and  judgment  in  ejectment,  whether  for  or  against  the  will,  is  not  con- 
clusive, even  upon  the  parties  to  the  trial.  If  rendered  in  favor  of  the 
devisee,  the  heir  at  law  is  indeed  dispossessed  by  a  writ  of  habere  fa- 
cias possessionem;  but  he  may  immediately  renew  the  controversy 
by  bringing  an  ejectment  against  the  devisee,  and  the  former  recove- , 
ry  will  be  no  bar  to  his  action.  But  it  is  otherwise,  where  a  will  has 
been  established  by  the  sentence  of  a  court  of  chancery  in  England, 
or  by  a  probate  before  the  register  in  Delaware,  and  it  is  because  the 
sentence  of  these  tribunals  is  conclusive  on  the  parties,  and  of  such 
effect  as  I  have  described  against  all  others,  that  the  law  requires  the 
observance  of  such  different  rules  of  evidence  before  that  sentence 
can  be  obtained.  In  the  case  of  Booth  vs.  Blundell,  19  Yes.  494,  it 
was  held  by  lord  Eldon,  that  the  rule  which  requires  the  examina- 
tion of  all  the  witnesses,  subject  to  the  necessary  exceptions  before 
mentioned,  extends  to  issues  directed  by  the  court  "  which  being  a 
proceeding  under  the  immediate  direction  of,  and  for  the  express  pur- 
pose of  informing  the  conscience  of  the  court,  is  governed  by  equita- 
ble principles;  in  which  respect  it  differs  from  an  ejectment  directed 
by  the  court,  where  the  legal  rules  of  evidence  obtain."  We  knov/  of 
no  case  in  the  books,  and  surely  none  was  produced  in  the  argument 
at  the  bar.  establishing  a  distinction  between  the  number  of  witnesses 
required  to  be  examined  in  case  of  a  bill  filed  to  set  up  or  prove  a 
will  in  chancery,  and  in  case  of  an  issue  sent  by  chancery  to  a  court 
of  law,  for  the  purpose  of  trying  the  validity  of  a  will  sought  to  be 
established  in  chancery.  One  or  two  cases  have  occurred,  where 
less  than  the  number  of  witnesses  were  examined  on  the  trial  of  the 
issue  at  law,  and  where  the  heir  at  law  does  not  appear  to  have  ta- 
ken the  advantage  of  the  defect  in  proof.  Thus  in  Booth  vs.  Blun- 
dell, he  expressly  waived  the  objection  at  the  trial,  and  agreed  that 
the  cause  was  acainst  him,  and  for  this  culpable  neglect  or  wilful 
waiver  of  his  rights,  the  chancellor  refused  him  a  new  trial.  The 
case  of  Wincliehea  vs.  Wauchope,  reported  in  3  Russet,  441,  C3 
Con.  Chnn.  Bep..  474,  s.  c.J  was  indeed  cited  by  the  counsel  for  the 
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plaintiffs  as  an  authority  to  show  that  on  the  trial  of  an  issue  at  law, 
me  omission  to  examine  one  ot  the  subscribing  witnesses  to  tne  wiii 
M^as  not  regarded  as  a  circumstance  upon  wtiich  tne  master  ot  tne 
rolls  wouia  lay  any  stress  upon  a  motion  for  a  new  trial;  but  upon 
looking  into  tnat  case  we  lind  that  Mr.  Dundas,  the  witness  referred 
to,  was  not  one  of  the  subscribing  witnesses  to  the  will,  but  only  the 
draughtsman  of  the  will,  and  signed  the  testator's  name  by  his  uirec- 
tion;  and  that  the  master  of  the  rolls  had  only  said  that  he  laid  no 
stress  upon  his  absence.  In  that  case,  all  the  subscribing  witnesses 
were  examined. 

in  the  progress  of  the  argument,  the  counsel  for  the  plaintiffs  re- 
lied on  the  case  of  Tatham  vs.  Wright,  reported  in  2  Russell  &  Mylne, 
1.  In  that  case,  where  the  bill  was  filed  by  the  heir  at  law  to 
set  aside  a  will,  and  an  issue  had  been  directed  by  the  chancellor, 
after  the  verdict,  upon  a  motion  for  a  new  trial,  lord  chief  justice 
Tindall  and  lord  Lyndhurst  refused  the  motion;  although  on  the 
trial  of  the  issue  before  the  jury,  the  devisees  had  examined  but  one 
subscribing  witness,  and  tendered  the  other  subscribing  witnesses  to 
the  heir  at  law,  who  refused  to  examine  them.  Among  the  other 
reasons  assigned  by  the  court  in  this  case  for  refusing  the  new  trial, 
the  palpable  distinction  between  a  bill  to  set  aside  a  will,  and  a  bill 
to  establish  it,  was  taken  by  these  judges;  and  lord  chancellor 
Brougham,  to  assist  whom  the  chief  justice  and  chief  baron  had 
given  their  opinions,  observed  "  there  is  a  broad  line  of  distinction  be- 
tween cases  where  the  moving  party  seeks  to  set  the  will  aside,  and 
cases  where  the  moving  party  is  a  devisee,  seeking  to  establish  it; 
the  rule  which  makes  it  imperative  to  call  all  the  witnesses  to  a  will 
must  be  considered  as  applicable  to  the  latter  only."  It  is  evident 
that  the  decision  of  the  jury  in  this  case  on  the  issue,  and  the  ultimate 
decision  of  the  court  on  the  bill  filed,  had  no  such  binding  or  conclu- 
sive operation  as  follows  in  case  of  a  bill  filed  to  establish  a  will,  and 
would  follow  here.  The  heir  at  law,  in  the  case  cited,  could  not  be 
estopped  or  enjoined  by  any  decision  which  the  court  could  make  in 
controverting  the  same  will,  whenever  the  devisee  should  seek  to  es^ 
tablish  it;  and,  therefore,  as  the  proceeding  resembled  so  far,  and  in 
this  respect  the  ordinary  mode  of  trying  the  will  in  an  ejectment  at 
law,  the  same  rule  of  evidence  was  held  applicable  to  both;  that  is, 
the  evidence  of  a  single  witness  was  held  to  be  sufficient. 

In  this  case  of  Tatham  vs.  Wright,  it  was  observed  by  the  chief 
justice  that  "  it  may  be  taken  to  be  generally  true,  that  in  cases 
where  the  devisee  files  a  bill  to  set  up  and  establish  the  will,  and  an 
issue  is  directed  by  the  court  upon  the  question,  devisavit  vel  non, 
this  court  will  not  decree  the  establishment  of  the  will,  unless  the  de- 
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visee  has  called  all  the  subscribing  witnesses  to  the  will,  or  ac- 
counted for  their  absence.  And  there  is  good  reason  for  such  a  ge- 
neral rule.  For  as  a  decree  in  support  of  the  will  is  final  and  conclu- 
sive against  the  heir,  against  whom  an  injunction  would  be  granted^ 
if  he  should  proceed  to  disturb  the  possession  after  the  decree,  it  is 
but  reasonable  that  he  should  have  the  opportunity  of  cross-examining 
all  the  witnesses  to  the  will,  before  his  right  of  trying  the  title  of  the 
devisee  is  taken  from  him.  In  that  case,  it  is  the  devisee  who  asks 
the  interference  of  this  court,  and  he  ought  not  to  obtain  it  until  he 
has  given  every  opportunity  to  the  heir  at  law  to  dispute  the  validity 
of  the  will.  This  is  the  ground  upon  which  the  practice  is  put  in 
the  cases  of  Ogle  vs.  Cook,  1  Ves.  sen.  178,  and  Townsend  vs.  Ives^ 
1  Wils.  216.  But  it  appears  clearly  from  the  whole  of  the  reasoning 
of  the  lord  chancellor  in  the  case  of  Booth  vs.  Blundell,  1  Mer.  193 ; 
Cowper,  136,  that  this  rule,  as  a  general  rule,  applies  only  to  the  case 
of  a  bill  filed  to  establish  the  will,  (as  establishing  hill,  as  lord  Eldon 
calls  it  in  one  part  of  his  judgment,)  and  an  issue  directed  by  the 
court  upon  that  bill.^' 

"We  have  noted  this  part  of  the  opinion  for  observation,  not  mere- 
ly because  it  admits  the  distinction  between  a  bill  to  establish,  and  a 
bill  to  set  aside  a  will,  (which  distinction  is  also  elsewhere  strongly  in- 
sisted upon  as  the  chief  basis  of  this  decision, )  but  because  it  denies  the 
right  of  either  party  to  cross-examine  a  witness  to  the  will,  whom 
he  may  have  examined  in  chief.  If  this  be  correct  doctrine,  then, 
indeed  were  we  to  direct  the  jury  to  find  for  this  instrument  as  the 
will  of  Joseph  Rash  on  the  evidence  before  us,  we  should  thereby 
deny  to  the  heirs  at  law  all  benefit  of  cross-examination  of  each  and 
every  witness  to  the  will.  They  have  had  no  opportunity  to  examine 
Lemar,  for  his  deposition  was  strictly  exparte,  and  he  left  the  state 
before  they  contested  the  will.  Had  they  called  Pearson,  the  other 
subscribing  witness,  they  could  not  have  cross-examined  him;  be- 
cause, by  this  doctrine  he  was  their  witness,  and  they  could  not  con- 
tradict or  impeach  him.  Their  situation,  however,  would  not  have 
been  so  deplorable  in  that  case.  For  we  hold  with  lord  Eldon,  in 
the  case  cited  of  Booth  vs.  Blundell,  a?  reported  in  19  Vesey,  that 
they  might  have  cross-examined  him  had  he  proved  to  be  a  witness 
against  them;  and  w^e  hold  equally,  that  had  the  plaintiff  called  him 
and  he  had  proved  to  be  witness  against  him,  that  he  also  might  have 
cross-examined  him.  It  has  been  held  in  an  ordinary  case  at  nisi 
prius,  that  a  witness  who  is  called  by  a  party  and  unexpectedly  turns 
out  to  be  a  witness  against  him,  may  he  cross-examined  by  that  par- 
ty;  and  although  the  general  rule  is  not  doubted,  that  a  party  cannot 
impeach  or  discredit  his  own  witness,  yet  this  rule  is  liable  to  many 
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exceptions,  founded  on  the  reason  and  necessity  of  the  case,  and  its 
practical  application  depends  much  upon  the  sound  discretion  of  the 
court,  before  which  the  effort  is  made,  to  impeach  the  witness.  A 
man  is  not  necessarily  to  be  ruined  because  he  has  summoned  a  wit- 
ness to  prove  his  case  who  turns  out  on  the  trial,  to  his  astonishment, 
to  be  a  villian.  And  in  will  causes  we  think  there  is  great  good 
sense  in  the  doctrine  of  lord  Eldon,  which  holds  the  instrumentary 
witnesses  to  be  the  witnesses  of  the  court,  and  not  of  the  party  who 
calls  them,  so  far  as  to  authorize  the  strictest  examination  on  both 
sides  of  an  issue  of  devisavit  vel  non,  for  the  party  is  compelled  to 
call  them,  and  therefore,  if  he  could  not  cross-examine,  it  would 
often  happen  against  the  justice  of  the  case,  that  the  will  would  not 
be  established.  We  have  said  thus  much  on  this  point,  because  we 
desire  that  these  and  all  other  parties  in  future,  may  be  apprised  of 
their  rights  as  they  are  understood  by  this  court. 

We  pass  over  the  remarks  of  Sir  John  Leach,  the  master  of  the 
rolls,  on  the  motion  for  a  new  trial  in  this  case  of  Tatliam  vs.  Wright, 
and  notice  an  observation  of  chief  Justice  Tindall;  which  notice  may- 
apply  to  the  remarks  of  both.  The  chief  justice  says :  "  It  is  obvious 
that  if  the  devisee  should  be  compelled  on  the  trial  of  this  issue  to 
make  those  witnesses,  (meaning  the  witnesses  against  him)  his  own, 
the  effect  would  be  to  shut  out  instead  of  discovering  the  truth;  for 
after  the  formal  examination  to  which  alone  they  could  be  subjected, 
the  heir  at  law  would  take  care  not  to  ask  them  a  single  question." 
6  Cond.  Eng.  Chan.  Rep.  374.  Without  going  further  into  the  ques- 
tion at  this  time,  we  say  we  are  well  satisfied  with  the  opinion  of 
lord  Eldon  on  this  subject  of  examination,  in  the  case  of  Bootle  and 
Blundell,  to  which  opinion  the  judges  in  this  case  resorted,  for  their 
principal  authority  to  make  out  the  very  distinction  on  which  they 
mainly  relied,  between  a  bill  to  establish  and  a  bill  to  set  aside  a  will. 
The  apparent  determination  of  the  court  in  this  case  to  repudiate 
the  rule  laid  down  by  Eldon,  that  in  will  causes  either  party  may 
cross-examine  the  subscribing  witnesses  in  a  proper  case,  when  the 
party  calling  the  witness  finds  the  witness  is  against  him,  has  ren- 
dered it  necessary  for  them  to  establish  new  rules  of  evidence  un- 
known before  to  the  courts,  and  to  extend  the  exceptions  to  the  old 
general  rule,  that  where  the  proceeding  is  to  establish  the  will,  the  de- 
visee must  call  and  examine  all  the  witnesses  beyond  the  established 
precedents  or  the  apparent  necessity  of  the  case. 

There  are  other  reasons  for  distinguishing  the  case  of  Tatham  vs. 
Wright  from  that  before  us,  but  we  have  now  noticed  it  sufficiently. 

We  are  for  these  reasons  unanimously  of  opinion  that  in  this  case 
the  plaintiffs  have  refused  to  produce  sufficient  witnesses  to  autho- 
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rize  a  jury  to  pronounce  a  verdict  that  the  instrument  before  them  is 
the  last  will  and  testament  of  Joseph  Kash,  deceased.  It  is  true,  that 
one  witness  has  sworn  to  its  execution,  at  least  so  far  as  he  is  con- 
cerned. But  it  jiiight  as  well  be  contended  on  a  trial  for  high  trea- 
son, where  two  witnesses  to  the  same  overt  act  of  treason  are  abso- 
lutely required  by  the  constitution;  or  on  a  trial  for  perjury,  where 
two  witnesses  are  required  by  law,  that  the  evidence  of  one  is  sulK- 
cient  to  justify  a  jury  in  finding  a  prisoner  guilty,  as  it  can  here  be 
contended  that  the  evidence  of  one  witness  to  a  will  is  sutiicient  to 
establish  it.  In  these  cases  the  law  regards  the  proof  of  one  witness 
as  utterly  insufficient.  Half  the  proof  required  by  a  law  is,  when  un- 
supported by  the  other  half,  equivalent  to  no  proof  whatever. 

We,  therefore,  do  unanimously  direct  the  jury  to  find  a  verdict 
against  the  will. 

The  Register  afterwards  directed  another  issue  of  devisavit  vel  non, 
and  ordered  that  the  deposition  of  Pearson  should  be  read  on  the  trial 
of  that  issue. 

The  trial  came  on  at  the  April  term,  1839,  when,  after  reading 
Lemar's  deposition,  Pearson  was  called  by  the  plaintiffs,  and  testified 
against  the  will.  They  then  offered  to  read  his  deposition,  taken  on 
the  probate  of  the  will,  with  a  view  to  contradict  his  present  testi- 
mony; and  the  court  admitted  it  in  evidence. 

The  plaintiffs  also  offered  the  deposition  of  Mrs.  Hester  Ann  Moore, 
taken  on  the  apj)lication  for  a  review,  before  the  register;  she  hav- 
ing been  summoned,  and  it  being  now  proved  by  her  physician  that 
she  was  unable,  through  sickness,  to  attend.  It  was  objected  to,  as 
not  being  taken  in  the  cause. 

The  Court. — It  was  decided  in  the  case  of  Masten  vs.  Anderson, 
that  the  deposition  of  a  witness  who  proved  the  will,  could  be  read 
in  this  court  on  the  trial  of  an  issue  of  devisavit  vel  non. 

Bates. — This  witness  is  not  a  witness  to  the  will.  Her  testimony 
was  not  taken  on  the  original  probate,  but  on  the  petition  of  re- 
view. The  deposition  of  an  instrumentary  witness  is  evidence  ex 
necessitate;  and  is  made  evidence  on  the  review  by  the  act  itself. 
Digest,  217. 

Court. — Tf  these  parties  had  had  a  suit  in  chancery,  depositions 
taken  even  about  another  matter,  would  be  evidence  between  the 
same  parties  where  the  witness  could  not  be  procured.  We  don't 
confine  ourselves  to  the  act  of  assembly;  though  that  confirms  our 
view.  The  design  of  the  act  is  to  make  the  proof  taken  before  the 
register,  proof  elsewhere,  if  the  witnesses  cannot  be  had.  There  is 
no  distinction  in  the  act  between  the  deposition  of  the  attesting  wit- 
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jiess  and  that  of  any  other  witness.  Indeed,  it  is  more  important 
that  the  subscribing  witness  should  be  examined  personally,  than  any 
other  witness.  This  deposition  was  taken  on  full  notice  and  oppor- 
tunity of  cross-examination  by  the  defendants,  who  did  actually  cross- 
examine  this  witness. 

Parts  of  the  deposition  were  objected  to  as  proving  declarations 
of  Joseph  Rash,  made  before  the  making  the  will. 

Court. — Here  is  an  issue  of  devisavit  vel  non.  The  object  is  to  as- 
certain whether  the  bequests  in  this  paper  were  the  true  will  and  wish 
of  the  testator.  For  this  purpose  his  affections  and  dislikes  are  impor- 
tant as  showing  intention,  and  for  this  purpose  the  conversations  and 
declarations  of  the  testator  at  any  time  are  evidence.  Their  weight 
is  another  thing.  That  is  for  the  jury.  If  made  long  ago,  com- 
mon sense  will  teach  that  they  should  have  less  effect  in  showing  in- 
tention at  the  time  of  making  the  will.  On  the  trial  of  Wilson  Buck- 
master's  will,  three  previous  wills  were  given  in  evidence  as  show- 
ing intention;  and  also  numerous  declarations  and  conversations  of 
the  testator  at  various  times. 

The  plaintiffs  then  closed;  and  the  defendants  having  offered  some 
evidence  with  a  view  to  impeach  the  veracity  of  Luke  liCmar,  also 
closed; 

Comegys  and  Bayard,  to  the  jury,  contended  that  the  will  was  suf- 
ficiently proved.  A  signing  by  making  a  mark  is  a  good  signing 
under  our  act  of  assembly;  but  even  if  this  were  a  case  of  signing 
by  substitution,  all  the  requisites  were  proved. 

Bates  and  Frame,  for  defendants,  contended  that  Pearson's  depo- 
sition was  not  evidence,  except  for  the  purpose  of  contradicting  and 
impeaching  his  testimony  delivered  here  orally.  If  then  it  did  not 
impeach  him,  the  execution  of  the  will  was  not  proved  by  two  wit- 
nesses, for  he  does  not  swear  to  it;  if  it  did  impeach  him,  still  the 
will  was  not  proved  by  two  credible  witnesses,  for  the  impeachment 
deprived  him  of  credit. 

By  the  Court. 

J.  M.  Clayton,  Chief  Justice,  to  the  jury: — 

The  first  question  for  consideration  is,  whether  the  deposition  of 
William  Pearson  is  evidence  in  the  cause  generally,  or  only  for  the 
purpose  of  contradicting  the  testimony  he  has  given  here  at  the  bar. 
In  an  ordinary  trial  at  bar,  it  is  admitted  that  such  a  paper  would  not 
be  evidence,  except  for  the  purpose  of  discrediting  the  witness,  as  for 
instance,  if  Pearson  had  been  sworn  on  the  former  trial  of  this  cause, 
and  the  deposition  then  offered;  but  it  is  said  that  the  case  is  now 
varied,  because  the  register  has  made  an  order  that  the  deposition 
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should  be  read  on  the  trial  of  this  issue.  How  are  we  to  understand 
this?  It  was  an  order  that  it  should  be  read  for  legal  purposes.  The 
register  did  not  mean  to  make  an  order  for  the  introduction  of  other 
than  legal  proof.  The  register  knew  that  Pearson  now  contradicted 
his  former  deposition.  He  knew  that  Pearson  was  to  be  examiiied 
as  a  witness  here;  for  he  sent  the  issue  a  second  time  for  that  very 
purpose.  On  the  former  trial  the  plaintiffs  refused  to  call  Pearson, 
under  the  apprehension  that  they  would  not  be  allowed  to  impeach 
his  testimony,  even  by  reading  his  former  deposition ;  and  it  is  proba- 
ble that  the  same  apprehension  induced  the  register  to  direct  that  the 
former  statement  of  the  witness  as  well  as  his  present  testimony 
should  be  laid  before  the  jury,  that  they  might  be  weighed  together. 
Yet  the  deposition  is  not  legal  evidence  for  general  purposes  in  the 
cause,  and  the  register's  order  could  not  make  it  so.  The  depositi«)n 
of  Lemar  is  evidence  ex  necessitate;  so  made  by  the  law;  but  evi- 
dence of  an  inferior  grade,  there  being  no  opportunity  of  cross-ex- 
amination; but  yet  it  is  evidence  to  be  considered  by  the  jux-y  and 
weighed  and  scrutinized.  In  connection  with  this,  the  jury  will  take 
the  evidence  of  Pearson;  not  his  deposition,  but  his  evidence,  as  cor- 
rected by  his  deposition.  In  both  he  states  that  he  took  the  paper  in 
his  hand,  called  the  testator's  attention  to  it,  and  asked  him  if  he  wish- 
ed him  to  sign  it,  and  that  Rash  answered  affirmatively.  The  ques- 
tion then  is,  did  Eash  then  understand  what  he  wrs  doing,  and  what 
was  the  meaning  of  the  answer.  Did  it  amount  to  a  recognition  by 
him  that  it  was  his  will,  and  a  request  that  Pearson  should  sign 
it  as  a  witness.  If  so,  it  was  a  good  execution.  If  not,  other- 
wise. If  it  was  a  request  to  the  witness  to  sign  it  as  a  witness,  it 
was  in  effect  to  attest  that  the  testator  signed,  sealed  and  delivered 
the  paper  as  his  will,  which  are  the  words  of  the  attestation  here. 

Where  one  witness  alone  proves  the  execution  of  a  will,  it  is  in- 
sufficient; the  law  requiring  two  witnesses.  Each  of  the  witnesses 
must  have  seen  the  testator  sign  the  will ;  or  have  heard  him,  in  form 
or  substance,  acknowledge  it  to  be  his  will.  Such  acknowledgment 
is  sufficient.  The  witnesses  also,  must  sign  in  the  presence  of  the  tes- 
tator; but  this  means  only  that  they  shall  sign  in  the  same  room,  and 
where  the  testator  could  see  it  if  he  choose;  not  that  he  did  actually 
see  the  witnesses  sign. 

The  signing  might  be  either  personally,  by  mark,  or  by  another 
subscribing  the  testator's  name  at  his  request  and  in  his  presence. 
As  the  execution  may  be  proved  by  an  acknowledgment  of  sign- 
ture,  where  the  signing  is  by  the  testator;  so  where  the  name  is  writ- 
ten by  another,  proof  of  an  acknowledgment  may  be  sufficient,  but; 
it  ought  to  be  plenary  and  conclusive,  not  only  as  to  the  fact  of  ac- 
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knowledgment,  but  also  that  the  name  was  subscribed  in  the  testa- 
tor's presence  and  by  his  express  direction. 

Verdict  for  the  will. 

Comegys  and  J.  A.  Bayard,  for  plaintiffs. 
Frame  and  Bates,  for  defendants. 


JAMES  CULLEN,  d.  b.  vs.  JUSTUS  LOWERY,  p.  b. 

On  a  certiorari,  the  court  will  not  in  general  look  beyond  the  record,  or  hear 
any  thing  out  of  it;  but  there  are  exceptions  to  this  rule,  as  where  the  jus- 
tice has  not  fully  set  down  the  cause  of  action,  pleas,  &c. 

So  where  the  statement  of  the  case  leaves  the  jurisdiction  doubtful. 

Proof  beyond  the  record  only  allowed  on  affidavit  and  motion. 

Ceetiokaki. 

The  record  showed  that  it  was  an  action  by  Lowery,  as  collector 
of  school  taxes  against  Cullen,  for  the  amount  of  his  school  tax;  but 
it  did  not  set  forth  that  the  defendant  had  removed  from  the  school 
district. 

The  exception  was,  that  the  justice  had  no  jurisdiction  to  entertain 
a  suit  by  the  collector  for  a  schoool  tax,  unless  in  case  of  the  removal 
of  the  taxable  from  the  district  which  ought,  therefore,  to  appear  by 
the  record.  In  all  other  cases,  the  collector  can  levy  and  collect  the 
tax  in  a  summary  way  and  without  suit. 

It  was  answered,  that  as  the  record  showed  a  case  which,  under 
circumstances,  was  within  the  magistrate's  jurisdiction,  the  court 
would  presume  this  matter  in  support  of  the  jurisdiction;  or  would 
at  least,  allow  proof  to  be  taken  in  relation  to  it,  as  was  done  in  Bai- 
ley vs.  Luff,  ante  292. 

The  case  was  argued  by  Bates  for  plaintiff  below,  and  Frame  for 
defendant  below. 

By  the  Court. 

J.  M.  Claytoi^,  Chief  Justice: — The  action  below  was  for  a  school 
tax,  founded  on  a  special  act  of  assembly  giving  jurisdiction  to  jus- 
tices of  the  peace,  for  such  a  cause  of  action,  as  against  persons  who 
have  removed  from  the  school  district.  The  exception  is  to  the  ju- 
risdiction in  this  particular  case;  and  the  appellant  has  alledged  as 
a  matter  of  fact,  that  he  had  not  removed  from  the  district.  Evi- 
dence was  admitted  on  this  point,  under  the  impression  that  such 
practice  was  warranted  by  the  case  of  Luff  and  Bailey,  which 
was  a  leading  case  in  the  Supreme  Court.     The  principles  announ- 
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ced  in  that  case  embrace  the  following :  "as  a  general  rule,  on  a 
certiorari,  the  court  are  to  decide  on  the  record,  and  can  hear  noth- 
ing out  of  it;  they  are  to  inspect  the  record,  confine  the  justice  to 
cases  within  his  jurisdiction,  and  to  the  execution  of  his  powers  in 
the  manner  prescribed  by  law;  and  not  to  inquire  into  and  re-decide 
the  merits  of  the  case;"  but  this  general  rule  must  be  subject  to 
modifications  and  exceptions.  That  one  class  of  cases,  on  the  prin- 
ciple of  necessity,  must  be  an  exception,  where  the  nature  of  the  cause 
of  action  and  the  pleas  and  defence  are  not  set  down,  or  made  a  part 
of  the  record  below. 

In  the  present  case,  the  party  excepting  first  tendered  an  issue  of 
fact,  dehors  the  record,  as  to  his  removal  from  the  district;  and  on 
the  testimony  being  taken,  this  is  found  to  be  against  him.  But  his 
counsel  now  takes  the  ground  that  the  record  must,  in  itself,  show 
the  jurisdiction;  and  that  no  evidence  can  be  received  by  the  court 
to  sustain  it.  We  have,  therefore,  to  decide  this  question,  and  we 
do,  in  accordance  with  the  case  cited,  determine  that  this  evidence 
was  properly  taken  on  the  allegation  of  the  exception  against  the  ju- 
risdiction. It  falls  within  the  class  where  the  nature  of  the  cause  of 
action  is  not  fully  set  down;  and  where  neither  party  ought  to  be 
precluded  from  showing  how  the  fact  is,  especially  in  reference  to 
jurisdiction.  Having  properly  admitted  evidence  on  this  point,  it  has 
sustained  the  jurisdiction. 

If  the  case  stood  on  the  record  alone,  we  should  hesitate  to  reverse 
for  want  of  jurisdiction.  The  record  shows  that  the  suit  was  for  a 
school  tax.  There  is  one  case,  and  but  one,  in  which  the  justice  has 
such  jurisdiction,  and  perhaps  we  ought  to  presume  that  it  was  such 
a  case,  rather  than  to  presume  the  contrary;  but  evidence  on  this 
point  having  been  taken  in  accordance  with  the  practice  of  the  late 
Supreme  Court,  we  decide  upon  that  evidence  and  not  upon  any  pre- 
sumption. 

In  all  cases,  however,  where  it  is  sought  to  introduce  proof,  out  of 
the  record  on  certiorari,  the  foundation  must  be  laid  by  affidavit  of 
the  truth  of  the  facts  stated,  and  motion  to  the  court.  The  taking  of 
such  evidence  is  by  no  means  of  course,  and  the  practice  must  be 
strictly  guarded.  Judgment  affirmed. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 


Samuel  Fortner's  Case.  461 


WAITMAN  BOOTH,  d.  b.  vs.  WILLIAM  L.  JUMP,  p.  b. 

The  entry  of  a  judgment  by  a  justice  of  the  peace  aided  by  reference  to  the 
sum  stated  in  the  margin. 

Certiorari.  Eecord.  Action  of  debt;  sum  demanded  $43  81. 
After  hearing  the  plaintiff  had  judgment,  which  was  thus  entered 
"  $43  81.     Judgment  for  the  above  sum." 

Frame,  for  exceptant,  objected  to  the  judgment  for  want  of  cer- 
tainty. The  entry  was  "  judgment  for  the  above  sum."  He  said  the 
act  of  assembly  requires  the  justice  to  set  down  the  judgment,  and 
the  amount  thereof.  This  entry  specifies  no  amount,  except  by  re- 
ference to  another  part  of  the  record. 

Comegys. — This  entry  of  judgment  is  sufficiently  certain.  The  sum 
demanded  is  stated  to  be  $43  81,  and  judgment  is  entered  for  the 
above  sum.     The  entry  in  the  margin  of  the  judgment  also  is  $43  81. 

Frame. — The  question  still  recurs,  whether  the  act  does  not  require 
that  the  judgment  entry  should  contain  within  itself,  and  without  re- 
ference to  any  thing  else,  the  certain  amount  for  which  judgment  is 
rendered.  The  justice  shall  make  a  fair  entry  in  his  docket  of  ''  the 
amount  of  the  judgment,  and  for  which  party." 

The  Court  sustained  the  judgment,  considering  the  sum  stated  in 
the  margin  a  part  of  the  judgment  entry. 

Comegys,   for  plaintiff  below. 

Frame,  for  defendant  below. 


In  the  CASE  of  SAMUEL  FORTNER,  an  insolvent. 

The  act  of  1832,  directing  the  discharge  of  imprisoned  debtors  after  five  days 
unless,  &c.  is  cumulative,  and  the  right  to  a  discharge  under  it  may  be 
waived  by  the  debtor  applying  for  the  benefit  of  the  general  insolvent  law. 

Time  is  generally  computed  by  excluding  the  first,  and  including  the  last  dayj 
the  act  of  1832  requires  both  days  to  be  included. 

The  petitioner  was  imprisoned  by  an  execution  creditor  on  Mon- 
day the  22d  of  October,  and  filed  his  petition  on  the  same  day  to  be 
discharged  under  the  insolvent  laws;  a  summons  issued  for  his  cre- 
ditors, returnable  on  Saturday  the  27th;  and,  at  the  hearing,  the 
question  arose  whether  the  prisoner  was  not  already  discharged  by 
lapse  of  time  and  the  operation  of  the  act  of  1832 ;  and,  if  so,  whether 
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the  court  could  now  proceed  to  discharge  him  under  the  general  in- 
solvent law. 

The  act  of  1832  provides  that  no  person  imprisoned  by  virtue  of 
execution  process,  shall  be  detained  or  kept  in  prison  by  virtue  there- 
of longer  than  five  days  from  the  date  of  such  commitment  inclusive, 
unless  fraud  be  alledged,  or  recognizance  entered  into,  &c.  &c.  8 
Del.  Laws,  178. 

It  was  suggested  on  the  one  hand,  that  the  petitioner  was  no  longer 
a  prisoner,  and  that  it  was  an  absurdity  in  terms  to  discharge  him, 
when  he  was  already  free  to  go  where  he  pleased;  and  Seal's  case 
was  referred  to  as  showing  that  the  court  would  not  entertain  a  pe- 
tition for  the  benefit  of  the  insolvent  law,  unless  the  petitioner  was 
actually  in  prison.    1  llarr.  Rep.  347. 

On  the  other  hand  it  was  said,  that  the  benefit  of  the  five  day  act 
might  be  waived  for  the  purpose  of  a  discharge  under  the  insolvent 
law;  that  the  general  insolvent  law  gives  the  court  jurisdiction  of 
the  case,  the  petitioner  being  in  prison  at  the  time  of  filing  his  peti- 
tion, and  it  would  be  absurd  to  say  that  the  same  law  which  gives 
jurisdiction,  takes  it  away  whilst  in  the  very  exercise  of  it;  that  the 
construction  of  the  other  side  would  virtually  repeal  the  insolvent 
law,  and  put  it  in  the  power  of  creditors,  by  combining  together,  to 
keep  a  debtor  in  jail  indefinitely  by  successive  terms  of  five  days, 
without  giving  the  security  which  the  law  requires,  and  without  any 
relief  for  the  debtor;  and  that  in  any  case,  unless  a  petitioner  could 
get  his  summons  served  within  the  five  days  from  his  imprisonment, 
he  could  not  have  the  benefit  of  the  insolvent  law. 

It  was  a  question  also,  how  the  time  should  be  computed. 

The  Court  said  that  generally,  in  computing  time,  the  first  day 
should  be  excluded,  and  the  last  included;  but  this  was  not  a  univer- 
sal rule  at  common  law,  much  less  under  statutory  provisions,  where 
these  questions  generally  arose,  and  where  the  mode  of  computation 
was  generally  to  be  collected  from  the  terms  of  the  act. 

The  act  of  1832  leaves  no  room  for  doubt  as  to  this  point,  for  it 
requires,  in  express  terms,  that  the  day  of  commitment  shall  be  in- 
cluded in  computing  the  five  days.  The  time,  therefore,  expired 
yesterday. 

But  it  does  not  follow  that  this  petitioner  is  therefore  deprived  of 
the  benefit  of  the  general  insolvent  law,  nor  that  the  jurisdiction  of 
this  court  over  his  case  is  necessarily  ousted  by  this  lapse  of  time. 
The  act  of  1832  is  a  cumulative  act;  it  was  designed  for  the  benefit 
of  the  insolvent,  and  also  for  protection  to  the  county,  a  benefit  which 
he  may  waive  for  the  purpose  of  more  effectual  relief,  and  a  more 
general  discharge.     These  acts  being  in  pari  materia,  must  be  con- 
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strued  so  as  to  harmonize  with  each  other;  and  if  this  cannot  be 
done  the  particular  law,  instead  of  indirectly  repealing  the  whole 
system,  ought  to  yield  to  it.  The  general  law  enables  the  honest 
debtor,  by  a  full  surrender  of  his  property,  to  be  relieved  from  har- 
rassing  imprisonment  by  any  of  his  creditors;  the  particular  law  re- 
quires that  he  shall  not  be  detained  in  prison  even  for  more  than  five 
days,  unless  at  the  expense  of  his  imprisoning  creditor,  or  unless 
fraud  be  alledged  against  him.  This  is  for  the  benefit  of  the  debtor; 
but  if  by  the  construction  contended  for  it  should  be  allowed  to  de- 
prive him  of  the  more  substantial  remedy  under  the  general  law,  it 
would  be  a  serious  injury,  instead  of  a.  benefit  to  him.  The  spirit  of 
both  laws  may  be  harmonized  and  effect  given  to  both  by  regarding 
the  petition  for  relief  under  the  general  insolvent  law,  as  a  waiver 
on  the  debtor's  part  of  the  benefit  of  the  act  of  1832.  This  is  not 
only  a  reasonable  but  a  necessary  construction;  otherwise,  the  pro- 
visions of  the  particular  act  would  in  effect  repeal  the  general  law, 
defeat  the  insolvent's  own  petition,  enable  his  creditors  one  after  an- 
other to  throw  him  into  prison,  without  even  alledging  any  thing 
fraudulent  against  him,  and  take  away  from  this  court  the  cogni- 
zance of  insolvent  cases  whilst  they  were  in  the  very  act  of  exer- 
cising the  jurisdiction  expressly  given  by  law. 

We  will  proceed  with  the  hearing,  and  allow  the  petitioner  the  be- 
nefit of  the  general  insolvent  law,  on  his  complying  with  its  requisi- 
tions. 


WILLIAM  WILLIAMS  vs.  JOHN  HICKMAN. 

A  purchaser  at  a  constable's  sale  is  not  bound  to  see  that  all  the  proceedings 
are  regular,  unless  objection  be  made  on  the  return  of  the  process. 

He  must,  however,  show  a  judgment  and  execution  authorizing  the  sale. 

A  constable  levying  on  goods  makes  his  own  appraisement  under  his  general 
official  oath,  and  need  not  be  specially  sworn  to  each  inventory. 

Trover    for  a  crop  of  corn.    Plea,  "  non  cul." 

The  defendant  boiight  the  corn  in  question  at  a  constable's  sale, 
as  the  property  of  one  Hand.  He  now  defended  as  such  purchaser, 
and  produced  the  record  of  a  judgment  against  Hand  before  justice 
Hammersley,  and  a  fi.  fa.  and  vend,  exponas  issued  thereon.  The 
fieri  facias  was  returned  thus :  "  execution  returned  with  an  inven- 
tory per  order  of  plaintiff." 

It  was  objected  that  this  was  not  a  good  levy  to  warrant  a  sale. 
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because  there  was  no  appraisement  returned.  The  act  of  1825, 
(Digest,  331),  sec.  15,)  required  that  all  goods  taken  in  execution 
should  be  inventoried  by  the  constable  and  appraised  by  two  free- 
holders, appointed  and  sworn  by  him;  that  no  sale  should  be  made 
till  ten  days  after  such  appraisement,  and  that  the  execution  should 
not  bind  until  the  appraisement.  The  act  of  1835,  (8  Del.  Laws, 
361,)  repeals  only  so  much  of  the  former  law  as  required  the  ap- 
praisement to  be  made  by  two  freeholders;  and  directs  "  that  here- 
after, such  appraisement  shall  be  made  by  the  officer  taking  said 
goods  and  chattels  in  execution." 

It  was  answered,  that  the  inventory  returned  by  the  constable  was 
in  fact  an  "appraisement"  also,  as  the  value  of  the  articles  inven- 
toried was  set  down  by  the  constable,  and  so  returned.  Since  the 
constables  are  authorized  to  make  the  appraisement  as  well  as  the 
inventory,  in  their  short  returns  they  speak  only  of  the  inventory  as 
including  both;  and  if  the  court  sees  that  an  appraisement  has  been 
made,  they  will  sustain  the  proceedings. 

Per  Curiam. — The  original  act  directs  an  inventory  and  appraise- 
ment. There  can  be  no  legal  sale  without  an  appraisement.  The  act  of 
1835  only  alters  the  case  as  to  the  mode  of  appraisement.  Do  these 
papers  then  show  an  appraisement?  This  inventory  carries  out  the 
value  of  the  goods,  but  whose  estimate  is  this?  The  constable  cer- 
tified the  inventory  but  not  the  appraisement.  Without  any  thing 
further  appearing,  we  should  hold  that  there  is  no  sufficient  evidence 
of  appraisement. 

But  here  is  a  purchaser  of  goods  sold  under  execution  process; 
and  it  is  a  serious  question,  whether  he  is  to  be  affected  by  this  irre- 
gularity. Is  the  purchaser  of  goods  at  a  constable's  sale,  bound  to 
show  every  thing  regular  in  the  proceedings  to  make  out  his  title  to 
the  goods  purchased?  He  must  show^  a  judgment  and  execution,  but 
must  he  show  that  the  constable  regularly  returned  an  inventory  and 
appraisement,  and  that  all  the  other  requisites  of  the  law  were  obey- 
ed;  or  were  these  matters  to  be  objected  to  before  the  justice?  We 
think  the  latter.  We  cannot  agree  so  far  to  involve  the  interests  of 
purchasers  at  tliese  sales,  as  to  hold  them  to  this  strictness.  If  wc 
did,  no  one  would  purchase  at  these  sales. 

The  defendant  then  called  the  constable,  who  proved  that  he  made 
the  appraisement  as  well  as  the  inventory.  Question  by  Mr.  Frame, 
Were  you  sworn  to  the  appraisement?  Answer.  T  was  not,  and  do 
not  know  who  was  to  swear  me.  The  constable  swore  tb^-  apr^qi- 
sers  under  the  old  law,  but  he  is  now  made  his  own  appraiser.  I''n- 
der  this  act,  it  is  not  the  custom  for  the  constable  to  be  sworn  to  each 
appraisement. 
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Court. — We  dispose  of  this  objection  as  we  did  of  the  others.  This 
matter  ought  to  have  been  objected  to  before  the  justice;  and,  if  it  was 
not,  we  cannot  hold  a  purchaser  responsible  for  irregularity  in  the 
appraisement. 

But  we  don't  know  that  the  law  does  require  the  constable  to  be 
specially  sworn  to  each  appraisement.  He  is  to  make  the  appraise- 
ment on  oath;  but  he  is  sworn  to  perform  all  his  duties  with  fidelity, 
and  this  is  a  duty  imposed  upon  him  by  the  law.  We  do  not  see, 
therefore,  that  the  requirement  of  the  law  is  not  satisfied  by  the  ge- 
neral official  oath  of  the  constable. 

The  act  does  not  in  terms  require  the  constable  to  be  on  oath  in 
making  the  appraisement,  any  more  than  in  making  the  levy;  and 
if  it  does  in  its  spirit,  it  is  sufficient  that  the  constable,  in  all  his  offi- 
cial acts,  is  under  oath  to  perform  them  with  fidelity. 

Evidence  admitted. 
The  plaintiff  afterwards  suffered  a  nonsuit. 

Frame  and  Bates,  for  plaintiff. 

C.  G.  Ridgely  and  Houston,  for  defendant. 


The  STATE,  use  of  JONES,  Adm'r.  of  ALEXAXDEE  GULLET 
vs.  WILLIAM  BURTOX,  Sheriff  et  al. 

A  recognizance  in  the  Orphans'  Court  foi*the  acceptance  of  intestate  lands,  is 

a  lien  from  its  caption. 
The   record  acknowledgment  of   satisfaction   for   shares   of   such   recognizance 

must  be  proved  like  any  other  receipt. 

Debt  on  sheriff's  recognizance.  Plea,  performance.  Special  re- 
plication setting  out  a  breach  in  the  non-payment  to  plaintiff  of  the 
balance  of  the  proceeds  of  sale  of  Gullet's  land  remaining  in  the 
sheriff's  hands,  after  satisfying  the  judgment  and  execution  on  which 
it  was  sold,  and  all  other  liens.  Rejoinder  to  this  replication,  and 
issue. 

The  plaintiff  proved  the  judgment  and  proceedings  on  which  his 
intestate's  land  was  sold;  the  sale  of  the  land  for  more  than  suffi- 
cient to  pay  that  judgment,  and  his  own  representative  capacity; 
and  closed. 

The  defendant  set  up  other  liens  against  the  land  of  Alexander 
Gullet,  and  exhibited  the  office  record  of  a  rpcognizance  in  the  Or- 
phans' Court  entered  into  by  Alexander  Gullet  on  the  acceptance  of 
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his  father  John  Gullet's  land,  in  the  penalty  of  $1,420  32,  with  con- 
dition to  pay  to  the  other  children  and  heirs  at  law  of  John  Gullet 
their  proportionable  shares  of  $710  16  and  interest. 

The  plaintiff  offered  the  same  record  of  the  recognizance,  on  which 
was  indorsed  several  receipts  by  the  heirs  at  law  of  John  Gullet,  to 
prove  satisfaction  of  their  shares  of  the  recognizance.  This  was  ob- 
jected to  on  the  ground  that  these  docket  entries  of  satisfaction  were 
not  evidence  in  themselves,  but  required  proof  like  any  other  receipt. 

The  Court. — The  case  stands  thus.  It  is  an  action  on  a  sheriff's 
recognizance,  brought  by  the  administrator  of  a  defendant  in  a  judg- 
ment for  a  balance  of  money  in  the  sheriff's  hands,  arising  on  the 
sale  of  lands  after  payment  of  all  liens.  The  sheriff  shows  a  recog- 
nizance in  the  Orphans'  Court,  entered  into  on  the  acceptance  of 
intestate  lands,  which,  according  to  the  decision  of  the  Court  of  Er- 
rors and  Appeals,  in  The  State,  use  Ball  vs.  Jaquett,  (a)  is  a  lien  on 
the  lands  of  the  cognizor  from  the  caption.  The  sheriff  sets  up  this 
recognizance  in  answer  to  the  plaintiff's  claim  for  the  money,  and 
plaintiff  must  show  that  it  has  been  satisfied,  or  it  is  a  complete  an- 

(a)  The  State,  for  the  use  of  James  Ball,  p.  b.  plaintiff  in  error  vs. 
Major  Peter  Jaquett. 

June  Term,  1819.  Writ  of  error  to  the  justices  of  the  Court  of  Com- 
mon Pleas  of  New  Castle  county. 

The  suit  below  was  on  a  sheriff's  recognizance;  and  the  judgment  in 
appeal  was  as  follows :  —  And  now,  to  wit,  this  fifteenth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen;  this 
cause  coming  before  the  court  in  the  presence  of  counsel  on  both  sides, 
and  the  record  and  proceedings  aforesaid  being  inspected  and  examined; 
and  the  errors  assigned  being  seen  and  considered;  and  it  appearing  to 
the  court  that  there  is  no  error  in  the  record  and  proceedings  aforesaid, 
or  in  the  rendition  of  judgment  aforesaid;  and  the  court  considering  that 
the  recognizance  of  a  sheriff,  being  a  recognizance  with  a  collateral  con- 
dition, and  not  a  lien  upon  land  from  the  caption  thereof,  but  the  judg- 
ment obtained  by  the  party  aggrieved,  upon  proceedings  to  be  had  as  di- 
rected by  the  act  of  assembly  in  that  behalf  provided,  creates  a  lien  for 
such  sum  as  is  recovered  in  such  judgment  by  the  party  aggrieved  and 
no  more;  and  from  the  date  of  such  judgment  and  not  before;  such  rec- 
ognizance differing  from  a  recognizance  in  the  Orphans'  Court,  taken 
to  secure  the  payment  of  the  valuation  of  intestate's  real  estate,  the 
same  being  for  the  payment  of  money  absolutely,  and  a  lien  upon  lands 
from  the  caption.  It  is,  therefore,  considered  by  the  court,  that  the 
judgment  aforesaid  be  in  all  things  affirmed,"  &c.  &e. 

NoTK.  This  is  not  altered  by  the  subsequent  acts  of  assembly  except 
as  to  limitation.     (See  Dig.  324,  396.) 
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swer.  There  are  several  entries  on  the  record  acknowledging  satis- 
faction for  shares  of  the  recognizance,  but  these  must  be  proved  in 
like  manner  with  other  receipts,  to  wit :  that  they  were  made  by  the 
persons  whose  receipts  they  purport  to  be,  and  that  such  persons  are 
interested  in  the  recognizance  and  authorized  to  satisfy  it. 

The  plaintifE  was  nonsuited. 

Huffington,  for  plaintiff. 

Frame,  for  defendant. 


JOSEPH  G.  OLIVER,  for  the  use  of  WILLIAM  GRIFFITH  vs. 
JUSTUS  LOWERY. 

The  assignee  of  a  bond  takes  it  subject  to  all  equities  as  between  the  original 

parties. 

Debt  without  writ.  Judgment  confessed  on  bond  and  warrant  of 
attorney.  On  application  of  the  defendant  and  affidavit  filed,  judg- 
ment opened  and  issue  directed  to  try  what  sum,  if  any,  was  due 
thereupon. 

At  the  trial  the  defendant  offered  evidence  to  show  that  the  boud 
was  given  by  him  to  Oliver,  in  part,  for  the  amount  of  a  note  drawn 
by  him  and  indorsed  by  Oliver,  negotiated  at  the  Bank  of  Smyrna, 
and  which  was  then  under  protest;  Oliver  undertaking  to  pay  the 
same.  That  Oliver  died  without  paying  the  note,  which  had  since 
been  taken  up  by  defendant. 

Comegys. — This  judgment  was  assigned  to  Griffith  by  Oliver  in 
his  lifetime  for  a  full  consideration,  without  any  credits  indorsed  or 
any  notice  of  set-off,  or  any  claim  of  abatement  or  deduction  what- 
ever. 

The  Court. — A  party  taking  an  assigned  bond  must  take  it  sub- 
ject to  all  the  equities,  as  between  the  original  parties.  Griffith, 
therefore,  took  this  bo/id  and  judgment,  subject  to  whatever  equita- 
ble claim  for  deduction  Lowery  had  against  Oliver,  and  it  now  ap- 
pears that  a  part  of  the  consideration,  to  the  amount  of  $201 
33,  was  a  note  which  Oliver  had  become  responsible  to  pay  for 
Lowery,  and  which  he  undertook  to  pay,  but  never  did.  The  note 
has  since  been  paid  by  Lowery,  who  has  a  clear  equity  either  as 
against  Oliver  or  his  assignee,  to  have  it  deducted  from  the  amount 
of  the  bond. 

Comegys  and  C.  G.  Ridgely,  for  plaintiff. 

Bates  and  Frame,  for  defendant. 
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JOSEPH  PYLE  vs.  JOHX  M'MONAGLE. 

General  indebitatus  assumpsit  lies  by  the  assignee  vs.  the  assignor  of  a  note; 

where  the  maker  proves   insolvent. 
The  liability  of  such  assignor  is  not  that  of  an  indorser ;  it  is  a  guaranty  of 

the  solvency  of  the  drawer. 
The  assignee  must  use  due  diligence  as  against  the  maker,  or  he  will  lose  his 

remedy  against  the  assignor. 
Suit  brought  to  the  next  term,  and  so  prosecuted  as  to  show  an  insolvency  of 

the  maker,  is  due  diligence. 
After  suit  brought,  a  failure  to  hold  the  defendant  to  bail  is  not  a  discharge 

of  the  assignor,  if  the  maker  is  shown  to  be  insolvent. 

Capias  case.  Narr.  in  assumpsit,  with  the  common  money  counts. 
Pleas,  non-assumpsit;  payment;  discount,  and  the  act  of  limitation. 
Eeplications  and  issues. 

This  was  an  action  by  the  asignee  against  the  assignor  of  a  pro- 
missory note. 

J.  A.  Bayard  moved  to  nonsuit  the  plaintiff,  because  he  had  not 
declared  specially  the  assignment  being  under  seal.  Sed  non  allocatur; 
the  action  is  for  money  had  and  received,  and  it  has  been  uniformly 
decided  in  this  state  from  a  very  early  period,  that  a  special  count  is 
not  necessary.  Gavinston  vs.  Freeman,  Sup.  Court,  Kent,  1796,  MS. 
Rep.;  Rogers  vs.  Lofland,  Common  Pleas,  1815.     (a.) 

A  verdict  was  taken  for  the  plaintiff,  and  a  motion  docketted  to 

(a.  Gainnston  vs.  Freeman.  Assumpsit  for  money  had  and  received 
lies  by  assignee  vs.  assignor  of  a  bond,  where  the  obligor  proves  insolvent. 
A  special  count  in  such  ease  is  improper.  Per  Read,  Chief  Justice,  Sup. 
Court,  Kent,  March  term,  1796. 

Thomas  W.  Rogers  vs.  James  Lofland.  In  this  case  it  was  resolved  by 
the  court :  1st.  That  case  for  money  had  and  received,  lies  by  the  assignee 
of  a  bond  against  the  obligee,  where  the  obligor  is  insolvent.  (See  1  Dell. 
449.)  2d.  That  if  the  assignee  of  a  bond  sues  the  obligor  at  the  next 
term  but  one  after  the  money  is  due,  he  uses  due  diligence.  3d.  That  if 
the  assignee  makes  any  agreement  with  the  obligor  to  delay  for  one  day, 
the  assignor  is  discharged  from  his  responsibility.  4th.  That  the  court 
will  suijport  the  return  of  a  sheriff  of  a  levy  made  subject  to  prior  execu- 
tions, although  such  return  does  not  pursue  sec.  4,  ch.  178,  [2  Del.  Laws. 
927,]  in  setting  forth  the  names  of  the  parties  in  such  prior  executions, 
and  the  sums  thereby  to  be  levied;  because  the  sheriffs  have  never  in  ony 
of  the  counties  attended  to  these  provisions,  and  the  setting  aside  returns 
made  conformable  to  a  practice  of  twenty-seven  years  standing,  would 
produce  the  most  terrible  consequences.  Per  Booth,  Chief  Justice,  Covi- 
mon  Pleas,  Kent,  May  term,  1815. 
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set  it  aside  and  enter  a  nonsuit,  on  the  ground  that  the  assignor  was 
discharged  by  plaintiff's  laches. 

Pyle  brought  suit  against  the  drawer  to  November  term,  1835.  The 
defendant  was  taken,  and  gave  appearance  bail,  after  which  plaintiff 
accepted  the  defendant's  common  appearance,  and  confession  of  judg- 
ment,  November  17,  1835;  the  amount  of  which  was  ascertained  by 
the  prothonotary,  April  19,  1836,  to  be  $114  05.  The  same  day  a 
fieri  facias  issued  against  Crawford,  to  May  term  1836,  wliich  was 
returned  "  nulla  bona."  Ca.  sa.  issued  16th  November,  1836,  to  No- 
vember term,  1836,  returned  "  non  est  inventus." 

The  defendant  contended  that  these  proceedings  on  the  part  of 
Pyle,  the  assignee,  had  discharged  him;  first,  by  neglecting  to  de- 
mand payment  within  a  reasonable  time;  and  secondly,  by  accept- 
ing the  defendant's  common  appearance  and  releasing  his  bail.  The 
note  being  payable  on  demand,  the  assignee  was  bound  to  prompt  di- 
ligence. Demand  and  notice  must  be  made  in  reasonable  time. 
Notes  payable  on  a  day  certain,  must  be  presented  on  the  last  day 
of  grace;  if  payable  on  demand,  the  presentment  and  notice  must  be 
within  a  reasonable  time,  which  is  a  question  of  law.  In  this  case, 
four  months  were  suffered  to  elapse,  which  is  not  legal  diligence. 
Even  notorious  insolvency  is  no  excuse  for  want  of  presentment  and 
notice.  2  H.  Blac.  609;  2  Bos.  &  Pul.  277;  11  East,  114;  3  Selinjn 
N.  P.  997;  2  Wils.  353. 

The  assignee  is  not  bound  to  sue,  or  to  do  more  than  make  the  de- 
mand and  give  notice.  That  fixes  the  indorser.  But  if  he  sue,  he 
must  proceed  according  to  the  usual  course  of  the  law  and  practice 
of  the  court.  If  he  give  time  to  the  defendant,  or  in  any  manner  re- 
lease him  or  his  bail,  he  discharges  the  assignor.  He  was  bound  in 
this  case,  to  hold  Crawford  to  bail.  The  cause  of  action  authorized 
it;  the  suit  required  it.  The  appearance  bail  could  not  be  released 
without  the  entry  of  special  bail,  or  the  consent  of  the  plaintiff.  By 
accepting  common  bail,  he  released  the  bail  to  the  sheriff,  and  dis- 
charged the  assignor;  for  it  was  an  act  to  his  prejudice. 

On  the  other  hand,  it  was  said  that  the  assignor  of  this  note  was 
not  liable  as  an  indorser;  nor  bound  to  make  prompt  demand.  If  he 
sued  in  reasonable  time  and  prosecuted  his  suit  against  the  drawer 
with  diligence,  it  was  sufficient.  He  was  not  bound  to  pursue  his 
claim  against  bail  as  well  as  payer,  before  he  could  sustain  his  action 
against  the  assignor. 

7??/  tlie  Court. 

J.  M.  Clayton,  Chief  Justice: — In  cases  of  mere  inrtorsemevi.  no 
doubt  the  rule  is,  that  bills,  notes  and  checks,  pavable  on  demand, 
must  be  presented  for  payment  within  a  reasonable  time.     Yet  even 
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in  an  action  against  an  indorser  of  such  a  note,  bill  or  check,  the 
question  whether  the  holder  presented  it  for  payment  within  a  rea- 
sonable time,  is  a  question  of  law  for  the  court  to  decide.  Byles  on 
Bills,  123.    1  B.&C.  468. 

A  man  making  such  an  assignment  as  this,  does  not  assume  ail 
the  responsibilities  of  an  indorser  of  a  note.  His  liability  cannot  be 
fixed  by  a  mere  demand  of  payment,  and  a  refusal  by  the  drawer 
and  a  notice  to  him.  His  contract  is  of  a  different  character.  By 
settled  legal  construction  his  contract  involves  accountability  no  fur- 
ther than  this — that  the  maker  is  solvent;  and  to  fix  him  in  action 
for  the  money  advanced  by  the  assignee,  it  is  indispensable  to  prove 
satisfactorily  that  the  maker  was  insolvent  at  the  time  of  the  trans- 
fer, so  that  a  suit  would  have  been  utterly  unavailing;  or  that  he  has 
prosecuted  a  suit  against  the  maker  with  legal  diligence  and  could 
not  recover  the  money;  thus  establishing  the  insolvency  by  legal 
proceeding.  And  for  this  reason,  the  omission  to  hold  Crawford  to 
bail  was  not  a  discharge  of  M'Monagle.  The  insolvency  of  Craw- 
ford is  fully  proved,  and  the  holding  him  to  bail  would  be  of  no  use. 
Even  the  suit  was  unnecessary,  except  as  a  means  of  ascertaining 
the  insolvency.  By  accepting  common  appearance,  the  plaintiff  ob- 
tained judgment  much  sooner  than  if  he  had  required  bail  above  to 
be  entered,  and  gone  on  with  the  suit. 

As  to  the  time  of  legal  diligence,  it  has  been  established  by  repeat- 
ed decisions  in  our  courts  (some  of  them  more  than  forty  years  ago,) 
that  the  assignor  uses  due  diligence,  if  he  bring  suit  against  the  maker 
of  a  note  or  obligor  of  a  bond,  to  the  first  term  after  the  assignment, 
and  prosecute  such  suit  diligently. 

The  same  decisions  have  fully  settled  the  law,  that  an  action  for 
money  had  and  received,  is  the  proper  action  by  the  assignee  against 
the  assignor  or  guarantor.  We  are  precluded  by  these  decisions  from 
controverting  the  propriety  of  the  form  of  action,  or  the  original 
soundness  of  the  position  upon  which  they  rested,  to  wit:  that  the 
plaintiff  had  a  right  to  proceed  for  the  money  advanced  on  the  spe- 
cial guaranty  as  for  money  paid,  where  the  consideration  had  failed, 
or  money  had  and  received  by  the  assignor  for  the  use  of  the  assignee. 

Our  act  of  assembly  regulating  the  assignment  of  bills  and  speci- 
alties, applies  in  terms  to  prommissory  notes.  The  same  construc- 
tion, therefore,  may  be  made  of  assignments  on  all  these  instruments. 
Digest,  42. 

In  New  York,  it  has  been  decided  that  a  guarantor  cannot  object 
laches  in  the  holder  of  a  prommissory  note  for  not  seeking'  satisfac- 
tion from  the  principal  debtor,  if  suit  be  commenced  within  three, 
months  after  the  debt  falls  due.    Lamorieux  vs.  Bewitt.  5  Wendall, 
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307.  Also,  that  where  the  payment  of  a  note  is  guarantied  by  the 
indorser,  it  dispenses  with  the  necessity  of  a  demand  and  notice. 
Campston  vs.  M'Nair,  1  Wend.  457. 

W.  H.  Rogers,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 


S,  &   H.    HOWAED   vs.    The    WILMINGTON   AND    SUSQUE- 
HANNA EAIL  EOAD  COMPANY. 

The  court  refused  to  make  the  plaintiff  elect  to  proceed  here  or  in  the  courts 
of  another  state,  on  a  suggestion  that  he  had  commenced  suits  both  there 
and  here  for  the  same  cause  of  action. 

Case.     Narr     Pleas.     Issue. 

J.  A.  Bayard,  of  counsel  for  the  defendants,  moved  the  court,  on 
affidavit  filed,  to  compel  the  plaintiff  to  elect  whether  he  would  pro- 
ceed with  this  cause,  or  in  another  action  which  he  had  commenced 
in  the  State  of  Maryland,  for  the  same  cause  of  action.  He  stated 
that  this  was  done  in  Eandel's  case,  in  the  late  Court  of  Common 
Pleas. 

Per  Curiam. 

J.  M.  Clayton,  Chief  Justice: — We  doubt  the  authority  of  the 
court  to  make  such  an  order.  The  constitution  opens  this  court  to 
all  suitors,  and  secures  to  them  the  administration  of  justice  without 
delay.  We  don't  see  how  we  can  notice  the  pendency  of  a  suit  in 
the  courts  of  another  state,  much  less  the  cause  for  which  that  ac- 
tion was  brought.  A  judgment  in  another  state  for  the  same  cause 
of  action  may  be  pleaded  in  bar,  but  we  know  of  no  authority  to  ar- 
rest proceedings  in  our  court,  merely  because  a  suit  is  pending  in 
another  court,  of  another  state.  No  authority  was  shown  in  Ean- 
del's case,  and  I  always  understood  the  order  was  made  without 
argument. 

So  Mr.  Bayard  took  nothing  by  his  motion. 

W.  H.  Rogers  and  M'Beth,  for  plaintiff. 

J.  A.  Bayard,  for  defendant. 
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HICKLIN^  GOULD  vs.  JAMES  DUTTON. 

A  probate  is  necessary  in  an  action  against  an  administrator,  though  the  suit 
was  brought  against  the  deceased  in  his  lifetime. 

Assumpsit.  Narr.  Pleas.  Issue.  Death  of  the  defendant  sug- 
gested, and  his  executor  made  a  party  of  record. 

The  action  was  upon  a  note  of  hand  which  plaintiff  proved,  and 
rested. 

Mr.  Wales,  for  defendant,  moved  a  nonsuit  for  want  of  a  probate. 

Gilpin. — Probate  is  not  necessary.  The  action  was  brought  be- 
fore the  death  of  Dutton,  and  the  case  at  issue;  not,  therefore,  a  case 
within  the  mischief  of  the  act  requiring  probates  before  an  executor 
shall  pay  demands  against  him  as  executor.  The  demand  was  made 
against  the  deceased.  This  court  decided  to  that  effect  in  Cleaver's 
adm'r.  vs.  Starr. 

Mr.  Hamilton  suggested,  that  that  was  the  case  of  an  appeal  from 
the  judgment  of  a  justice  of  the  peace,  rendered  against  the  appellant's 
testator  in  his  life  time. 

Per  Curiam. 

J.  M.  Clayton^  Chief  Justice: — Show  us  your  authorit}'.  I  can 
well  understand  the  propriety  of  such  a  decision  on  appeal,  or  in  a 
scire  facias  where  the  judgment  was  rendered  against  the  party  in 
his  lifetime.  But  the  act  of  assembly  expressly  provides  that  "  be- 
fore an  executor  or  administrator  sball  pay  any  debt  demanded  as 
due  from  the  deceased,  the  person  holding  such  debt  shall  make  af- 
fidavit declaring  upon  oath  or  affirmation,  that  nothing  has  been  paid 
or  delivered  towards  satisfaction  of  said  debt,  except  what  is  men- 
tioned, and  that  the  sum  demanded  is  justly  and  truly  due.  Digest 
226.  I  can  see  no  reason  why  the  estate  should  not  be  protected  by 
probate  from  demands  against  the  executor,  in  suits  brought  before 
the  testator's  death,  but  not  prosecuted  to  judgment,  as  wjell  as  in 
suits  brought  against  the  executor  himself.  If  Mr.  Gilpin  thinks  iip- 
on  reflection  that  we  are  wrong,  we  will  hear  a  motion  during  tbe 
term  to  take  off  the  nonsuit,  and  he  can  then  produce  tbe  authority 
cited. 

Harrington,  Judge,  was  absent,  and  the  court  asked  the  late  chief 
justice  Thomas  Clayton,  if  any  decision  had  been  made  to  the  effect 
stated.  "He  did  not  recollect  any  precise  decision,  but  whilst  on 
the  bench  he  entertained  the  opinion,  taking  the  present  law  in  con- 
nection with  the  old  one  (1  Del.  JyOirs.  421,)  that  a  probate  in  such 
case  was  not  necessary." 
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Per  Curiam. — We  adhere  to  our  opinion.  The  language  of  the 
act  under  which  we  are  now  acting,  is  as  express  as  words  can  make 
it.  And  it  additionally  enjoins  that  "  if  affidavit,  as  required  by  this 
section,  be  not  produced  in  an  action  against  an  executor  or  admi- 
nistrator for  a  debt  against  the  deceased,  the  court  shall  on  motion, 
give  judgment  of  nonsuit.  This  is  an  action  against  an  administra- 
tor, he  having  been  made  a  party,  though  the  suit  was  not  original- 
ly instituted  against  him. 

Let  the  nonsuit  be  entered. 

Gilpin,  for  plaintiff. 

Wales,  for  defendant. 


The  STATE,  use  of  William  Hukill's  adm'r.  vs.  SARAH  CORN^- 

WELL,  et  al. 

An  administration  account  is  not  evidence  that  the  payment  of  debts  is  in  due 

order. 
Suit  may  be  sustained  for  a  misapplication  of  assets,   without   excepting  to 

such  account. 

This  was  an  action  of  debt  on  an  administration  bond,  given  by 
the  defendant  as  administratrix,  to  the  Orphans'  Court,  on  the  grant- 
ing of  an  order  by  that  court  for  the  sale  of  her  intestate's  real  estate 
for  the  payment  of  debts. 

The  question  in  the  case  was,  whether  the  administratrix  had  ap- 
plied the  proceeds  of  sale  to  the  debts,  according  to  their  legal  pri- 
ority. 

Hukill's  judgment  against  the  administratrix  was  prior  to  the  or- 
der of  sale,  as  appeared  from  her  statement  to  the  Orphans'  Court, 
in  which  two  other  claims,  those  of  Thomas  Deakyne  and  William 
Donoho  were  set  down  as  open  accounts.  In  her  account  before  the 
register,  of  the  administration  of  the  proceeds  of  sale,  she  received  a 
credit  for  the  payment  of  Deakyne  and  Donoho's  claims  as  judgments, 
and  also  for  cash  paid  to  John  Cornwell  "  a  proved  account." 

The  plaintiff  insisted  that  his  judgment  was  entitled  to  priority  of 
each  of  these. 

For  the  defendant  it  was  said,  that  the  account  passed  before  the 
register  was  the  proper  evidence  of  the  grade  of  these  debts.  The 
register  had  given  Cornwell's  account  a  preference  over  all  the  judg- 
ments, which  was  conclusive  that  it  must  have  been  for  wages,  or 
other  claim  preferred  by  the  law.  This  account  also  shows  that  the 
demands  of  Deak}Tie  and  Donoho  were  judgments  which,  being  pre- 
ferred by  the  register,  must  have  been  of  equal  or  superior  dignity 
VOL.  II.  60 
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to  Hukiirs.    If  only  of  equal  dignity,  the  administratrix  had  the  right 
to  give  a  preference. 

Per  Curiam. — The  act  prescribing  the  mode  of  selling  intestate 
lands  for  payments  of  debts,  requires  the  administrator  to  exhibit  a 
true  list  of  debts;  and  it  must  be  taken  to  be  true  until  the  contrary 
appear.  This  list  states  these  debts  to  be  accounts.  We  must  take 
them  to  have  been  such.  The  account  before  the  register  states  them 
as  judgments;  we  milst  take  that  to  be  so  also,  until  the  contrary 
appear;  but  it  is  not  inconsistent  with  the  statement  before  the  Or- 
phans' Court.  It  shows  that  the  judgment  was  recovered  after  that 
statement. 

Now,  the  account  before  the  register  is  evidence  that  such  debts 
were  paid,  and  that  there  was  proof  of  such  payment  before  the  re- 
gister; that  is  all  which  the  decree  of  the  register  purports  to  ascer- 
tain. But  it  is  not  evidence  that  the  payments  are  in  due  order. 
The  register  could  not  know  of  outstanding  debts.  A  prior  judg- 
ment creditor  may  recover  against  an  administrator  for  a  misappli- 
cation of  assets,  without  excepting  to  the  administration  account. 

The  evidence,  therefore,  furnished  by  these  statements  before  the 
Orphans'  Court  and  account  before  the  register  is,  that  the  judgments 
of  Deakyne  and  Donoho,  though  recovered  against  the  administrator, 
as  was  Hukill's  also,  were  subsequent  to  Hukill's  in  point  of  time ;  and 
the  act  (Dig.  234,)  requires  these  funds  to  be  applied  as  personal  as- 
sets according  to  priority.  None  of  the  judgments  are  liens;  all  be- 
ing judgments  before  justices  of  the  peace. 

As  to  Comwell's  account,  if  it  appeared  that  it  was  for  servant's 
wages  it  would  have  a  preference ;  but  this  does  not  appear. 

Yerdict  for  plaintiff. 

Rodney,  for  plaintiff. 

Gray,  for  defendant. 


Lessee  of  ELD  AD  LOEE  vs.  JAMES  HAMBLETON. 


In  an  ejeetmont  founded  on  a  plaintiff's  title,  the  plaintiff  must  show  the  jtcdg- 
rncnt  on  which  the  land  was  sold. 

Such  judfTiTient  being  shown  as  will  warrant  the  court  to  sell  the  land,  irregu- 
larity of  proceeding  cannot  be  objected  as  against  the  title  of  a  purchaser. 

The  title  of  a  purchaser  at  sheriff's  sale  cannot  be  questioned  by  the  defendant, 
except  on  grounds  that  deny  the  authority  of  the  court  to  order  the  sale. 

It  seems  that  a  sale  without  inquisition  gives  no  title. 

Ejectment.     The  plaintiff  claimed  title  under  a  sale  by  the  sheriff 
on  execution  process  against  the  defendant.     He  produced  in  evi- 
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dence,  the  deed  of  Nathaniel  Wolfe,  sheriff,  reciting  a  writ  of  fieri  fa- 
cias issued  out  of  this  court,  at  the  suit  of  one  Pearson  against  James 
Hambleton,  directed  to  sherilf  Vandever,  commanding  him  to  levy 
and  make  the  sum  of  fifty  dollars  and  thirty-three  cents,  which  Ca- 
tharine Pearson  had  recovered  against  defendant  before  a  justice  of 
the  peace;  the  sheriif's  return  to  that  writ  of  "nulla  bon  levied  on 
land,  inquiry  held  and  not  sufficient;"  the  issuing  of  venditioni  ex- 
ponas, and  sale  of  the  land  to  plaintiff;  the  expiration  of  sheriff  Van- 
dever's  term  of  office;  and  the  petition  and  order  of  court  to  sheriff 
Wolfe  to  make  a  deed.  With  this  deed  and  proof  of  defendant's 
possession,  he  closed  his  case. 

Rogers,  for  defendant,  moved  a  nonsuit,  because  plaintiff  had  not 
exhibited  the  judgment  on  which  these  proceedings  against  Hamble- 
ton were  founded. 

The  Court  ordered  the  nonsuit,  saying  that  it  was  not  necessary  to 
decide  whether  the  sheriff's  deed  would  not,  in  any  case,  be  prima 
facie  evidence,  on  which  a  purchaser  could  recover  against  the  for- 
mer owner  of  lands  sold  on  judgment;  though  they  had  always  seen 
the  judgment  produced,  and  all  the  proceedings  subsequent  thereto, 
in  support  of  the  sheriff's  deed.  Such  a  deed  is  nothing  without  au- 
thority; and  though  it  might  be  possible,  prima  facie,  to  make  out 
such  authority  by  full  and  proper  recitals  in  the  deed  itself,  it  would 
be  safer  and  better  to  incept  the  plaintiff's  title  by  showing  the  judg- 
ment. But  in  this  case  the  deed  does  not  recite  any  judgment.  It 
commences  by  setting  out  a  fieri  facias  issued  out  of  this  court,  to 
levy  the  amount  of  a  judgment  recovered  before  a  justice  of  the  peace ; 
and  it  does  not  appear  that  such  judgment  has  ever  been  entered 
on  the  records  of  this  court,  so  as  to  make  it  a  lien  on  the  defen- 
dant's land.  The  authority  for  issuing  the  fieri  facias,  and  the  sub- 
sequent sale  does  not  appear;  and  it  will  not  do  to  infer  such  autho- 
rity to  divest  a  title,  without  some  proof  of  a  judgment  binding  the 
land. 

This  cause  came  up  again  at  I^ovember  term,  1839,  when  the 
plaintiff  gave  in  evidence  the  transcript  of  a  judgment  recovered  be- 
fore a  justice  of  the  peace,  at  the  suit  of  John  Pearson  against  James 
Hambleton  on  the  29th  May,  1326,  for  $48  28  and  interest  thereon; 
an  execution  issued  on  the  same  day  returnable  1st  Sept.  1826,  which 
was  never  returned  by  the  constable,  but  was  brought  back  to  jus- 
tice Weldon,  on  whose  docket  the  judgment  stood  on  2d  Sept.  1835, 
by  Pearson's  executrix,  at  whose  instance  an  alias  execution  was 
issued  in  the  name  of  the  executrix,  and  returned  by  the  constable 
Sept.  18,  1835,  ''goods  sold  for  $62  41  and  $21  18  applied  to  this 
execution,  and  the  balance  to  prior  claims."     Transcript  filed  and 
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judgment  docketted  in  this  court,  and  fieri  facias  issued  to  Novem- 
ber term,  1835,  and  returned,  "nulla  bona;  levied  on  land  per  in- 
quisition annexed;  inquisition  held  16th  Nov.  1835,  and  not  suffi- 
cient." Venditioni  exponas  issued  to  May  term,  1836,  and  returned 
"  Land  sold  to  El  dad  Lore  for  $165  00."  Petition  of  the  purchaser 
to  the  Superior  Court  for  an  order  on  the  present  sheritf  to  make  a 
deed;  the  order  thereupon  and  the  deed  of  N.  Wolfe,  sheriff,  dated 
May  22,  1837,  to  Eldad  Lore  for  the  premises.  Plaintiff  then  proved 
the  defendant's  possession  and  closed. 

Rogers,  jr.,  for  defendant,  contended  that  the  entry  in  this  court 
of  the  justice's  judgment  was  a  nullity,  and  did  not  authorize  the  sub- 
sequent proceedings,  nor  give  this  court  authority  to  award  execu- 
tion for  the  sale  of  defendant's  land. 

Per  Curiam. 

Harrington,  Justice: — If  the  question  was  merely  as  to  the  ir- 
regularity in  the  justice's  proceeding,  prior  to  the  entry  of  judgment 
in  this  court,  it  would  not  admit  of  hesitation;  but  the  rights  of  third 
persons  have  intervened  in  consequence  of  the  sale  made  under  pro- 
cess of  this  court;  and  the  present  objection  is  taken  in  a  proceed- 
ing collateral  to  the  original  judgment.  In  such  a  proceeding  we 
can  notice  no  irregularity  or  error  in  the  process  by  which  this  sale 
was  effected.  All  objections  of  that  kind  are  precluded  by  the  final 
action  of  the  court  confirming  the  sale;  and,  as  it  regards  the  pur- 
chaser, no  questions  can  be  made  affecting  his  title  but  such  as  deny 
the  authority  of  the  court  to  institute  and  carry  on  the  proceedings 
to  a  sale.  1  Baldwin's  Rep.  272 ;  1  Harr.  Rep.  477.  A  judgment 
at  law  binding  on  land  and  rendering  it  liable  to  sale,  cannot  be  con- 
troverted in  any  collateral  proceeding  either  for  error  in  obtaining, 
or  error  in  executing  such  judgment.  We  need  not  controvert  the 
decision  in  Gordon  vs.  Rankin,  that  a  sheriff's  sale  without  inquisi- 
tion gives  no  title;  though  it  does  not  appear  to  have  been  much 
considered;  and  the  court  in  the  case  cited  from  Baldwin's  Reports, 
doubted  whether  an  inquisition  ought  not  to  be  presumed.  But  taking 
that  decision  to  be  as  cited,  it  is  consistent  with  this,  because  lands 
are  by  our  law  not  liable  to  be  sold  on  execution  until  after  it  has 
been  ascertained  by  an  inquisition  that  they  will  not  rent  for  suffi- 
cient to  pay  the  debt  in  seven  years.  {Digest,  204.)  It  is  the  case 
of  want  of  authority  in  tlie  court  to  order  a  sale  without  such  inqui- 
sition held,   fa.) 

(a)  Lessee  of  John  Gordon  vs.  William  Kankin  and  others. 

Court  of  Common  Pleas,  November  term,  1828.     Ejectment. 

T.  Clayton,  Chief  Justice,  in  charging  the  jury  said; — "  The  question 
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The  question  then  is,  whether  the  entry  of  judgment  on  the  trans- 
cript filed  in  this  court  made  the  judgment  against  Hambleton  on  jus- 
tice Weldon's  docket  a  lien  upon  his  lands,  rendering  them  liable  to 
be  sold,  and  giving  this  court  jurisdiction  and  authority  to  issue  pro- 
cess for  effecting  such  sale.  For  the  present  purpose  we  are  to  in- 
quire whether  that  judgment  or  the  proceedings  on  it  were  errone- 
oiLs;  this  is  mere  irregularity  of  proceeding,  and  might  have  been 
remedied  in  various  forms  in  every  stage  of  the  proceeding  until 
rights  became  vested  by  judicial  sanction  in  third  persons;  but  we 
are  only  to  inquire  whether  such  judgment  existed;  and,  additional- 

is,  whether  a  life  estate  can  be  sold  by  the  laws  of  this  state  upon  a  fieri 
facias  without  inquisition.  The  court  are  very  desirous  that  this  im- 
portant question  should  be  taken  up  to  the  Court  of  Errors  and  Appeals, 
Shortly  after  I  came  on  the  bench  I  had  occasion  to  look  into  the  ques- 
tion, and  I  consulted  the  chief  justice  of  the  Supreme  Court,  who  has 
been  on  the  bench  for  upwards  of  thirty  years,  and  he  said  that  it  had 
been  decided  by  him  that  an  inquisition  was  necessary  in  case  of  a  life 
estate,  and  that  such  was  the  opinion  of  his  predecessor,  chief  justice 
Read.  The  Court  of  Common  Pleas  decided  differently  about  fifteen 
years  ago,  but  for  ten  years  past  the  decisions  of  both  courts  have  been 
the  same. 

The  question  then  is,  had  the  sheriff  a  right  to  sell  the  life  estate  with- 
out an  inquisition  ?  If  it  were  a  new  question  I  should  wish  to  have 
some  days  to  consider  of  it,  but  we  must  be  bound  by  the  decisions  of 
both  courts.  The  sheriff  had  authority  to  levy  his  fieri  facias,  hold  an 
inquisition  and  return  his  proceedings,  and  then  a  venditioni  exponas 
should  have  been  issued.  A  freehold  cannot  be  sold  on  a  fieri  facias.  An 
inquisition  was  necessary.  Without  it  the  sheriff  had  no  authority;  and 
plaintiff  cannot  support  his  title  under  the  sheriff's  sale.  If  the  sale  were 
void,  no  confirmation  by  the  court  could  make  it  good." 

Verdict  for  defendant. 

Thompson  vs.  Phillips.  1  Bald.  Rep.  246.  The  acknowledgment  of 
the  sheriff  or  marshall's  deed  is  a  judicial  act  which  cures  all  defects  in 
process  or  its  execution,  that  the  court  has  power  to  remedy  by  order. 
An  objection  to  such  sale  must  show  the  want  of  poioer  in  the  court. 
Irregularities  must  be  corrected  by  the  court  which  issues  the  process. 
Erroneous  proceedings  must  be  reversed  on  a  writ  of  error,  or  they  are 
binding. 

Baldwin,  J. — "  All  questions  arising  on  judicial  sales  when  their  va- 
lidity is  questioned  in  ejectment  must  be  those  of  authority,  not  of  ir- 
regularity or  error  in  awarding,  executing  or  confirming  process,  or  acts 
in  pursuance  of  it.  If  the  power  of  the  court  is  once  brought  into  action, 
no  tribunal  can  declare  their  proceedings  nullities;  if  an  act  is  necessary 
to  be  done  before  their  power  to  sell  can  be  exercised,  it  will  be  presumed 
they  had  evidence  of  it  unless  the  contrary  expressly  appear." 
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ly,  if  it  legally  appeared  that  the  defendant  in  such  judgment  had 
not  goods  and  chattels  sufficient  to  satisfy  the  same. 

A  judgment  recovered  before  a  justice  of  the  peace  does  not  bind 
land.  To  create  such  a  lien  it  is  necessary  to  exhaust  the  remedy 
against  the  defendant's  goods,  and  to  place  upon  the  records  of  this 
court,  in  the  mode  pointed  out  by  law,  a  transcript  of  the  judgment. 
When  that  is  done  the  judgment  binds  the  defendant's  land,  and  this 
court  has  authority  fully  to  execute  the  judgment  and  sell  the  land. 
(Digest,  342.)  The  requisites  are  a  certified  copy  of  a  subsisting 
judgment;  and  the  evidence  furnished  by  the  return  upon  an  execu- 
tion, that  sufficient  goods  of  the  defendant  cannot  be  found  to  satisfy 
the  judgment.  If  there  be  such  transcript  and  evidence  they  au- 
thorized the  proceedings  of  this  court,  which  resulted  in  a  sale  of  the 
defendant's  land,  and  divested  his  title  without  reference  to  the  regu- 
larity of  those  proceedings.  The  transcript  of  the  judgment  is  ad- 
mitted to  be  sufficient,  but  it  is  objected  that  the  return  to  the  execu- 
tion does  not  furnish  the  necessary  evidence  of  a  want  of  goods; 
first,  because  the  execution  itself  was  not  regularly  issued;  and,  sec- 
ondly, because  the  return  of  the  constable  shows  the  amount  of 
sales  to  have  been  $62  41,  and  but  $21  18  applied  to  that  judgment 
and  the  balance  to  older  claims,  without  specifying  such  claims. 
The  first  objection  has  been  stated  to  be  one  of  irregularity  merely, 
a  voidable  and  not  a  void  process;  and  the  second  is  answered  by 
the  act  of  assembly  which  requires  only  that  the  constable,  in  case 
of  a  sale,  shall  return  the  amount  thereof.  At  most  the  objection 
is  to  the  regularity  of  the  return.  Taking  it  as  it  stands  it  furnishes 
evidence  of  a  levy  and  sale  of  the  defendant's  goods,  and  that  there 
was  not  sufficient  to  satisfy  the  judgment. 

In  our  opinion  the  objections  taken  in  this  case,  though  several  of 
them  would  have  been  fatal  if  they  had  been  made  to  the  regularity 
of  the  proceedings  before  the  justice,  or  in  this  court  before  confir- 
mation of  the  sale  of  defendant's  land ;  cannot  avail  in  this  collateral 
proceeding. 

Verdict  for  plaintiff, 

Rodney,   for  plaintiff. 

W.  H.  Rogers,  for  defendant. 


HiRONS  VS.  Griffin.  479 


HIRONS  vs.  GEIFFIN. 


A  return  of  non  est  inventus  to  a  subpoena  issued  to  a  sheriff  of  one  county,  is 
not  sufficient  to  admit  the  reading  a  deposition  when  it  appears  that  the 
witness  resided  in  another  county. 

Appeal.  On  the  trial  of  the  cause  the  defendant  offered  to  read 
the  deposition  of  Isaac  M.  Eegister,  taken  de  bene  esse,  and  to  lay 
the  ground,  he  produced  a  subpoena  issued  to  the  sheriff  of  New 
Castle  county  and  returned  non  est  inventus.  It  appeared  that  the 
witness  resided  in  Kent  county. 

Gilpin,  for  plaintiff,  objected  to  reading  the  deposition  in  evidence, 
because  it  appeared  from  the  evidence,  that  Isaac  M.  Eegister  re- 
sided in  the  county  of  Kent,  over  which  county  this  court  has  juris- 
diction; and  a  return  of  non  est  by  the  sheriff  of  New  Castle  county 
was  not  sufficient  to  let  in  the  deposition.  Depositions  taken  de  bene 
esse,  are  only  to  be  read  in  case  of  departure  of  the  witnesses  out  of 
the  state,  &c.  Sec.  16,  Constitution. 

Hamilton. —  The  usual  course  has  been  adopted  in  this  case  to  or- 
der a  subpoena  for  the  witness  and  get  a  return  of  non  est  to  it. 

Court. —  This  is  an  important  question  of  practice.  The  common 
practice  is  to  take  out  a  subpoena  within  the  county,  and  get  a  re- 
turn of  non  est  inventus  as  a  foundation  for  reading  the  deposition. 
Now  is  this  sufficient  evidence  that  the  witness  has  departed  from 
the  state?  Is  this  the  legal  evidence?  Unless  this  appears,  or  some 
of  the  other  reasons  mentioned  in  the  constitution,  you  have  no  right 
to  read  the  deposition. 

Here  it  appears  from  the  deposition  that  the  witness  lived  in  Kent, 
where  it  was  taken.  What  evidence  is  a  return  of  non  est  by  the 
eheriff  of  New  Castle  that  the  witness  had  left  the  state.  "We  do  not 
decide  that  if  the  subpoena  had  been  issued  to  the  sheriff  of  the  coun- 
ty where  the  witness  resided,  it  would  not  have  been  sufficient.  This 
case  does  not  require  it. 

The  safest  course  on  this  subject  is,  to  prove  the  departure  of  the 
witness  out  of  the  state  by  testimon3;  at  the  bar;  or  to  prove  cir- 
cumstances which  would  satisfy  the  court  that  he  is  not  in  the  state. 

Deposition  rejected. 

Gilpin,  for  plaintiff. 

Hamilton,  for  defendant. 
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M'DOWELL  vs.  COOPER. 

A  return  of  "  served  personally,"  is  a  good  return  to  a  summons. 
Where  the  lirst  process  is  a  summons,  the  presumption  is,  that  the  defendant 
is  a  freeholder,  and  the  execution  cannot  issue  without  oath,  &c. 

Certiorari  to  justice  M'Caulley.  Record.  Summons  returned 
"  served  personally/'  and  service  verified  judgment  by  default. 

Exce'ptions. —  1st.  That  it  does  not  appear  that  the  summons  was 
served  on  the  defendant.  2d.  That  the  execution  issued  against  the 
defendant,  being  a  freeholder,  without  any  oath  or  stay. 

J.  A.  Bayard. —  The  law  requires  the  mode  of  service  to  be  stated. 
A  return  of  "  served  personally  "  is  not  sufficient.  Non  constat  that 
it  was  on  the  defendant  personally.  2d.  The  original  process  is  a 
summons.  The  presumption  then  on  the  face  of  the  record  is,  that 
the  defendant  is  a  freeholder,  and  execution  could  not  issue  without 
stay. 

Gilpin. —  The  constable  need  not  state  in  his  return,  all  the  requi- 
sites of  a  proper  service.  1  Harr.  Rep.  453.  The  writ  directed  him 
to  summon  the  defendant,  and  the  law  directs  the  mode  to  be  either 
personally,  or  by  a  copy  left  at  defendant's  place  of  abode.  "  Serv- 
ed personally,"  therefore,  in  return  to  such  a  writ  is  equivalent  to, 
served  on  the  defendant  personally.  2d.  The  original  writ  being  a 
summons  instead  of  a  capias,  does  not  prove  that  the  defendant  was 
a  freeholder;  for  a  summons  may  issue  against  a  person  who  is  not 
a  freeholder.  To  take  advantage  of  his  freehold,  a  defendant  must 
plead  it  before  the  justice.    Kizer  vs.  Downey,  1  Harr.  Rep.  530. 

Bayard. —  Tn  that  case  the  exception  was  to  the  capias  after  ap- 
pearance and  defence  to  the  action.  The  decision  was,  that  it  was 
too  late  to  make  such  an  objection,  after  waiving  it  before  the  jus- 
tice. Here  the  defendant  never  had  an  opportunity  to  set  up  his  free- 
hold.    The  execution  issued  on  a  judgment  by  default. 

The  court  affirmed  the  judgment  and  set  aside  the  execution. 


MARKER  vs.  ELLIOTT,  executor  of  MARKER. 

The  Superior  Court  cannot  reserve  questions  for  hearing  before  all  the  judges 
in  a  case  pending  in  that  court,  on  appeal  from  the  Register's  court. 

Appeal  from  the  Register  for  the  probate  of  wills,  &c.  &c. 

An  application  was  made   to  the  court  to  reserve  the    questions 
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arising  in  this  case  for  hearing  in  bank;  and,  after  debate,  the  court 
considered  they  had  not  the  power  to  reserve  the  questions  in  a  case 
pending  in  this  court  as  a  court  of  appeals  from  the  register's  decree. 
If  such  power  does  exist,  then  the  court  would  have  the  same  power 
in  a  case  here  on  appeal  from  the  Orphans'  Court,  which  the  consti- 
tution certainly  does  not  contemplate. 

It  is  true,  the  expressions  in  the  constitution  (sec.  7,)  are  large; 
but  they  evidently  have  reference  to  cases  standing  originally  in  the 
Superior  Court  from  the  provision  immediately  following  in  reference 
to  proceeding  in  the  cause  to  verdict,  &c. 

Motion  refused. 

Wales,  for  appellant. 

J.  A.  Bayard,  for  respondent. 


Doctor  ALLEN^  M'LANE  vs.  JESSE  SHAEPE  et  al. 

The  law  of  the  road  requires  travellers  to  keep  to  the  right. 

One  may  pass  on  either  side,  being  responsible  for  negligence  or  imprudence. 

The  owners  of  a  stage-coach  are  responsible  for  the  negligence  of  their  driver; 
but  not  for  mere  accident. 

The  driver  is  not  a  good  witness  without  a  release  under  seal. 

It  seems  that  though  one  partner  cannot  bind  another  by  deed,  his  release  un- 
der seal  would  remove  the  interest  of  the  witness  and  restore  his  competency, 
by  destroying  a  joint  cause  of  action  against  him  by  all  the  partners. 

This  was  an  action  on  the  case  against  stage  proprietors  for  the 
negligence  of  their  driver,  in  driving  against  plaintiff's  carriage 
whilst  attempting  to  pass  him  on  the  road. 

The  action  was  against  Sharpe,  Jefferson,  Murdock  and  Tatman, 
stage  proprietors.  Two  other  owners,  Raymond  and  Spruance, 
were  included  in  the  writ,  but  were  not  served  with  process.  The 
defendants'  interest  in  the  line  was  proved  by  their  declarations  and 
acts  of  ownership,  holding  themselves  out  as  owners,  receipts  of  pas- 
sage money,  &c. 

A  strong  case  of  negligence  and  of  injury  was  made  out  by  the 
plaintiff's  witnesses,  and  he  claimed  exemplary  damages. 

On  the  part  of  the  defendants,  William  Cantwell,  the  driver  of  the 
stage,  was  called  as  a  witness  and  objected  to. 

The  defendants  produced  a  release,  (not  under  seal,)  signed  by 
Sharpe,  Jefferson,  Murdock  and  Tatman.  Plaintiff  still  objected; 
because — 1st.  The  release  was  not  under  seal;  and  2d,  because  tbere 
were  other  proprietors  of  the  stage,  who  would  ultimately  l)e  liable 
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for  the  damages,  and  the  witness  is  liable  over  to  them.  Every 
possibility  of  interest  must  be  released,  or  the  witness  is  not  com- 
petent. 

For  the  defendants  it  was  replied,  that  the  paper  removed  the  in- 
terest of  the  witness;  it  discharged  him  from  any  liability;  this  may 
be  done  without  seal,  or  by  parol.  It  is  not  technically  a  release, 
but  a  discharge.     1  Camp.  249 ;  4  Esp.  Rep.  86. 

Per  Curiam. —  There  is  no  difficulty  in  the  question.  This  is  not 
a  release.  A  release  is  an  instrument  under  seal.  The  seal  imports 
a  consideration ;  but  in  this  paper  no  consideration  is  mentioned.  The 
witness  is  doubtless  interested  in  the  event  of  this  suit.  The  record 
would  be  directly  evidence  against  him.  He  must  then  be  released.  A 
release  is  technically  known  to  be  a  paper  under  seal.  Roscoe  Ev.  82 ; 
4  T.  Rep.  589.  Suppose  an  action  against  this  witness  at  the  suit  of 
the  defendants  after  a  recovery  against  them,  how  would  he  plead 
this  matter?  It  could  be  only  by  the  plea  of  release,  or  of  accord 
and  satisfaction.  We  need  not  say  any  thing  about  the  latter;  and 
as  to  the  former,  it  would  not  be  sustained  by  this  pa])er. 

Witness  rejected. 

The  defendants  now  produced  a  release  under  seal,  executed  by 
Sharpe,  Murdock  and  Jefferson,  but  not  by  Tatman,  the  other  de- 
fendant in  the  action,  nor  by  Spruance  or  Raymond,  the  other  pro- 
prietors, original  parties  in  the  action,  but  who  were  not  taken,  and 
have  not  appeared.     The  witness  was  still  objected  to. 

Rogers. —  These  defendants,  the  stage  proprietors,  are  not  partners; 
and  it  is  only  on  the  idea  of  a  partnership,  that  the  act  of  one  can  be 
set  up  as  the  act  of  the  others.  But  suppose  them  partners,  one  part- 
ner cannot  bind  the  others  by  deed  or  instrument  under  seal.  The 
witness  here  is  liable  to  all  the  stockholders  for  any  amount  re- 
covered in  this  suit.  They  must  all  join  in  suing  him;  and  this 
deed  of  three  of  them  could  not  be  pleaded  in  bar  to  the  action,  as 
the  release  of  all.  The  principle  is  important,  and  it  must  go  to  the 
length  of  deciding  that  any  one  or  more  ])artners  can  by  release  un- 
der seal  destroy  the  right  of  action  of  their  co-partners. 

Bates  and  Wales,  for  defendants,  admitted  that  in  general  one 
partner  could  not  seal  for  another,  but  there  are  many  cases  where 
one  partner  may,  by  his  own  seal,  release  or  discharge  a  debt  or 
liability  to  the  partnership.  The  distinction  is,  that  one  partner  can- 
not seal  for  the  others:  but  in  a  joint  claim,  if  any  one  or  more  re- 
lease, they  can  no  longer  recover  in  a  joint  suit,  and  they  cannot  re- 
cover separately.     4  Esp.  Rep.  8fi,  JJorl-less  et  al.  vs.  Mitchell. 
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Rogers  admitted  that  the  ease  was  against  him,  but  said  it  was  a 
nisi  prius  decision,  and  seemed  to  be  against  principle. 

Fer  Curiam. —  The  authority  appears  to  be  on  the  point.  The  de- 
fendants here,  and  Tatman  et  al,  are  joint  owners,  and  some  of  them 
have  released.  In  the  event  of  a  recovery  here  the  action  against 
Cantwell  must  be  a  joint  action,  and  then  the  principle  comes  in,  that 
the  release  of  any  of  them  destroys  the  joint  obligation  to  all.  We 
decide  the  question  on  the  authority  of  the  case  cited,  having  no  op- 
portunity to  investigate  the  subject  more  fully. 

The  witness  was  sworn. 

On  the  law  of  the  case  generally,  the  court  charged  the  jury,  that 
the  essential  matter  to  sustain  this  action,  was  proof  of  negligence  in 
the  driver  of  the  stage.  It  is  for  this  that  the  defendants  are  liable, 
and  if  this  be  not  established,  they  are  not  accountable  in  this  action. 
When  carriages  are  meeting  each  other,  travelling  in  opposite  direc- 
tions, the  law  of  the  road  is, — keep  to  the  right.  But  this  court  has 
heretofore  decided,  that  in  passing  carriages  travelling  the  same  way, 
he  who  attempts  to  pass  may  do  so  on  either  side,  being  answerable 
for  all  consequences  resulting  from  negligence  or  imprudence  on  his 
part,  either  in  the  manner  of  passing  or  on  the  side  selected  for  that 
purpose.  He  who  passes  undertakes  to  go  by  at  his  own  peril,  if 
the  other  carriage  leaves  him  road  enough;  and  even  when  a  horse 
in  a  gig  has  balked  or  stopped  on  the  highway,  the  driver  of  a  car- 
riage behind,  wishing  to  pass,  is  bound  to  stop  if  there  be  not  road 
enough  left  for  both  carriages.  For  although  every  man  has  a  right 
to  pass  on  the  public  road,  yet  he  must  take  reasonable  care  to  ex- 
ercise that  right  so  as  not  to  injure  another.  This  is  not  inconsistent 
with  his  own  right.  Humanity  can  never  justify  a  man  for  driving 
over  another  on  the  public  highway,  when  by  stopping  for  a  reasona- 
ble time,  or  by  the  use  of  other  reasonable  means,  all  bad  consequen- 
ces might  be  prevented.  If  indeed,  from  the  evidence,  the  jury  be- 
lieved that  this  was  an  accident  inevitable,  or  occasioned  by  the  back- 
ing, plunging  or  skittishness  of  the  plaintiff's  horse,  they  would  find 
for  the  defendant ;  but  if  from  that  evidence,  they  believed  that  the 
damage  was  caused  by  the  carelessness  or  inattention  of  the  driver  of 
the  stage,  they  would  find  for  the  plaintiff,  and  award  to  him  such 
damages  as  were  commensurate  with  the  injury  he  had  sustained. 
And  further,  if  they  believed  the  circumstances  of  the  case  warranted 
it,  they  were  at  libert)'  to  find  exemplary  damages  for  the  plaintiff ;  as, 
if  they  believed  the  life  of  the  plaintiff  was  endangered  at  the  time  of 
the  injury  by  the  gross  negligence  of  the  driver,  and  that  the  conduct 
of  the  driver  at  that  time  betrayed  a  disregard  of  the  ordinary  dictates 
of  humanity  which  require  ever}'  man  to  succour  his  fellow  man  in 
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distress,  and  especially  when  that  distress  has  been  caused  by  his 
own  fault.  But  whether  exemplary  damages  should  or  should  not 
be  awarded,  depended  entirely  on  the  view  the  jury  might  take  of 
his  conduct.  The  defendants,  who  are  owners  of  the  stage,  are 
answerable  in  damages  as  fully  for  the  negligence  of  the  driver  whom 
they  employed  and  retained  in  their  employment  after  the  knowledge 
of  this  occurrence,  as  the  driver  himself. 

The  plaintiff  had  a  verdict  for  $60. 

M'Beth,  Rogers  and  W.  H.  Rogers,  for  plaintiff. 

\Yales  and  Bates,  for  defendants. 


ALEXANDER  PORTER  vs.  GEORGE  BELTZHOOVER. 

In  assumpsit  on  a  special  contract,  with  common  counts,  the  plaintiff  may  re- 
cover on  the  quantum  meruit  if  he  fail  to  prove  the  special  contract.       ^ 

But  if  he  prove  a  different  contract,  he  will  fail  altogether. 

A  witness  who  does  not  reside  in  the  state,  but  being  here,  may  be  examined 
on  a  commission,  de  bene  esse,  as  a  going  witness. 

Depositions  taken  without  a  commission  actually  issued  sustained,  it  appear- 
ing that  the  commission  had  been  ordered  by  the  court,  and  that  the  commis- 
sioner had  been  appointed  by  the  court  under  circumstances  requiring  de- 
spatch. 

The  certificate  of  execution  of  a  commission  must  show  that  the  depositions 
were  taken  by  the  commissioner. 

Foreign  attachment  case.  Special  bail  entered  and  attachment 
dissolved.  Narr.  in  assumpsit  on  a  special  contract  for  carrying  the 
mail,  and  also  with  a  quantum  meruit  count.  Pleas,  non-assumpsit, 
payment,  &c. 

Depositions  taken  on  a  commission  issued  to  John  Gordon  Esq.,  were 
offered  in  evidence  and  objected  to,  for  want  of  a  proper  certificate 
of  execution.  The  caption  was:  "Depositions  of  witnesses  taken 
at  the  office  of  John  Gordon;  "  and  there  was  the  usual  attestation  of 
"  Sworn  and  subscribed  before  me,  John  Gordon,  Com'r.  2d  Dec. 
1837." 

Fer  Curiam. —  The  certificate  is  insufficient.  It  shows  no  more 
than  that  the  witnesses  were  sworn,  and  siibscribed  their  names  be- 
fore the  commissioner,  and  that  the  depositions  were  taken  at  his  of- 
fice. This  is  well  enough  so  far  as  it  goes,  but  it  does  not  go  far 
enough.  It  does  not  show  that  the  depositions  were  taken  by  the 
commissioner.  The  commissioner  is  the  person  to  conduct  the  ex- 
amination, put  the  questions  to  the  witnesses,  and  take  their  deposi- 
tions.   "We  do  not  say  that  he  may  not  employ  a  clerk,  but  the  com- 
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missioner  must  be  present  and  see  personally  that  the  answers  are 
correctly  taken  down. 

We  would  not  then  admit  these  depositions  on  this  certificate  but 
the  commissioner  may  be  called  to  correct  it.  Mr.  Gordon  was  ac- 
cordingly sworn,  and  proved  that  the  depositions  were  taken  hy  and 
before  him,  in  the  usual  form. 

The  plaintiff's  counsel  still  objected  that  the  depositions  were  taken 
without  authority.  The  certificate  shows  that  they  were  taken  on 
the  2d  December,  1837,  and  the  commission  was  issued,  and  bears 
date,  December  7th,  1837. 

But  it  appeared  that  this  cause  was  called  for  trial  on  the  1st  De- 
cember, 1837.  The  defendant  was  attending  with  his  witnesses  from 
Baltimore,  and  the  plaintiff  applied  for  a  continuance  of  the  cause  on 
the  ground  of  his  counsel's  sickness.  The  continuance  was  opposed 
until  it  was  agreed  that  these  witnesses  should  be  examined  before  the 
defendant's  commissioner,  Mr.  Gordon,  on  short  notice  of  interroga- 
tories. The  defendant  drew  up  his  interrogatories  and  handed  them 
to  the  plaintiff's  counsel,  who  indorsed  the  crosses,  and  they  were 
handed  at  once  to  Mr.  Gordon  without  being  filed,  and  he  proceed- 
ed on  the  2d  to  take  depositions,  without  waiting  for  the  commission 
to  be  actually  issued;  which  was  not  done,  nor  the  rule  for  it  enter- 
ed on  the  docket,  until  the  7th  of  December. 

By  the  Court. —  Undoubtedly  depositions  taken  without  the  ex- 
press authority  of  the  court  to  the  commissioner  to  take  them,  would 
be  void.  But  what  is  the  authority?  The  commission  is  evidence 
of  it,  but  not  the  only  evidence.  The  commission  is  issued  to  inform 
the  commissioner  of  his  authority;  not  to  inform  the  court.  The 
court  may,  and  often  has  ordered  depositions  to  be  taken  by  the 
clerk  without  commission.  If  we  know  that  we  directed  depositions 
to  be  taken  by  an  individual,  whom  we  appointed  a  commissioner 
for  that  purpose,  can  we  deny  the  authority  which  we  conferred  on 
him,  because  we  did  not  furnish  him  with  the  usual  evidence  of  it; 
to  wit,  a  commission? 

The  plaintiff's  counsel  revived  this  question  on  the  argument  in 
chief,  and  took  these  positions.  1st.  The  court  cannot  take  notice 
of  the  fact  that  they  ordered  these  depositions  to  be  taken  by  Mr. 
Gordon  on  the  1st  of  December,  because  it  contradicts  the  record, 
which  shows  that  the  rule  commission  was  not  asked  for  until  the 
7th.  2d.  The  couri  have  not  the  power  to  give  a  verbal  authority 
to  take  depositions;  the  commission  is  the  only  mode  in  which  ihov 
can  give  the  authority.  3d.  The  oath  administered  by  Mr.  Gordon 
to  the  witnesses  was  without  authority,  and  the  witnesses  could  rot 
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be  indicted  for  perjury,  in  case  they  swore  falsely;  for  the  record 
shows  that  Gordon's  authority,  as  commissioner,  was  subsequent  to 
the  swearing. 

Per  Curiam. 

Chief  Justice^  J.  M.  Clayton  : —  The  objection  rests  on  the  ground 
that  this  court  cannot  authorize  a  commissioner  to  take  depositions, 
nor  confer  on  him  the  authority  to  administer  oaths  to  witnesses,  ex- 
cept by  a  regular  conmiission,  or  at  least  by  an  entry  on  the  dock  el 
of  the  court.  This  is  erroneous.  The  power  of  the  court  to  take 
written  evidence  is  conferred  by  the  constitution.  Sec.  7,  art.  ti, 
gives  power  to  the  court  "  of  directing  the  examination  of  witnesses 
that  are  aged,  very  infirm,  or  going  out  of  the  state,  upon  interroga- 
tories de  bene  esse,  to  be  read  in  evidence  in  case  of  the  death  or  de- 
parture of  the  witnesses  before  the  trial,  or  inability  by  reason  of  age, 
sickness,  bodily  infirmity  or  imprisonment,  then  to  attend;  and  also 
the  power  of  obtaining  evidence  from  places  not  within  the  state." 
The  constitution  says  nothing  about  commissions,  or  restricting  the 
execution  of  this  power  to  a  written  authority.  The  court  may  direct 
the  examination  of  witnesses  that  are  going  out  of  the  state,  upon  in- 
terrogatories de  bene  esse.  This  is  precisely  what  we  did  in  this  case. 
On  continuing  this  cause  at  the  instance  of  the  plaintiff  and  on  ac- 
count of  the  indisposition  of  his  counsel,  that  this  act  of  the  court 
might  not  operate  unjustly  on  the  defendant,  who  was  attending  with 
his  witnesses  from  Baltimore,  we  directed  Mr.  Gordon  to  examine 
those  witnesses,  who  were  going  out  of  the  state,  on  interrogatories 
de  bene  esse.  He  proceeded  to  discharge  this  duty,  but  the  clerk 
did  not  make  the  entry  or  issue  the  commission  as  evidence  of  his 
authority,  until  after  the  depositions  were  in  fact  taken.  But  had 
not  John  Gordon  authority  to  do  this  act  before  the  commission  is- 
sued? Is  it  the  act  of  the  clerk  that  gives  the  authority,  or  the  ap- 
pointment of  the  court?  Certainly  the  latter;  and  we  would  now 
direct  the  commission  to  be  dated  tunc  pro  nunc  in  conformity  with 
the  fact,  if  that  were  necessary.  Then  did  the  appointment  confer 
on  Mr.  Gordon  the  authority  to  administer  an  oath,  without  the  is- 
suing a  commission?  T'^nquestionably  this  court  has  the  power  in 
open  session,  to  authorize  another  to  adpiinister  oaths;  but  as  the 
commissioner  lawfully  appointed  by  this  court,  he  had  the  power  to 
swear  the  Avitnesses  examined  before  him.  And  in  what  respect 
were  these  oaths  extrajudicial?  They  were  taken  in  the  course  of 
a  cause  depending  in  tins  court,  by  order  of  the  court,  on  interroga- 
tories prepared  by  both  parties,  and  by  a  person  appointed  by  the 
court.  Shall  m-o.  under  these  circumstances,  allow  the  great  injus- 
tice  of    ruling  out  these    depositions,  >)ccause  the  evidence  of  Mr. 
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Gordon's  appointment  was  not  made  out  in  due  time.  We  place  the 
decision  not  on  the  ground  that  counsel  agreed  to  the  taking  these 
depositions  without  issuing  the  commission,  but  on  the  ground  that 
the  depositions  were  taken  under  the  orders  of  the  court;  which  gave 
suflBcient  authority  to  the  commissioner  to  take  them,  without  the 
issuing  a  commission.  The  counsel  agreed  to  waive  the  usual  no- 
tice of  interrogatories,  and  this  is  the  only  matter  of  consent  which 
was  necessary  to  make  these  depositions  evidence. 

Depositions  admitted. 

The  defendant's  counsel  now  offered  in  evidence  the  deposition  of 
a  witness  residing  out  of  the  state,  taken  on  a  commission  directed 
to  Andrew  C.  Gray,  Esq.  of  Xew  Castle.    Objected  to. 

J.  A.  Bayard. —  This  is  not  a  commission  de  bene  esse,  and  the  court 
has  no  authority  to  issue  a  general  commission  to  a  commissioner 
resident  here,  to  take  depositions  of  Matnesses.  No  commission  can 
issue  to  a  citizen  of  the  state  other  than  a  commission  de  bene  esse. 

R.  H.  Bayard  and  Wales. —  The  court  has  power  to  issue  com- 
missions de  bene  esse  to  take  the  testimony  of  old  or  going  witnes- 
ses, and  power  to  issue  a  general  commission  to  take  depositions  of 
witnesses  residing  abroad;  and  such  may  be  issued  either  to  a  foreign 
commissioner  or  to  one  residing  in  the  state,  if  fhe  foreign  witness 
can  be  brought  before  him. 

J.  A.  Bayard. —  At  common  law  depositions  could  be  taken  only 
by  bill  in  equity.  Our  constitution  has  conferred  the  power  of  issuing 
commissions  here  to  take  depositions  de  bene  esse,  or  to  get  evidence 
from  abroad  by  issuing  a  general  commission  to  a  person  residing 
abroad.  It  is  to  issue  a  commission  general  which  must  be  out  of 
the  state ;  or  de  bene  esse,  which  must  be  to  a  person  within  the 
state.  This  has  been  the  universal  construction  under  the  constitu- 
tion. No  general  commission  ever  issued  to  a  person  residing  in 
the  state. 

Per  Curiam. —  The  question  has  not  arisen  before.  The  record 
shows  that  Andrew  C.  Gray  M-as  appointed  a  commissioner  to  take 
depositions  de  bene  esse.  The  commission  issued  is  general.  The 
witness  examined  was  a  non-resident,  brought  into  the  state  for  the 
purpose,  and  who  departed  from  and  is  proved  to  be  out  of  the  state 
now.  The  question  then  is,  does  the  constitution  require  that  the 
witness  should  be  a  resident  of  the  state,  to  be  examined  under  a  de 
bene  esse  commission.  We  think  neither  the  terms  nor  intent  of  the 
constitution  are  to  be  so  restricted.  Tt  is  to  take  the  testimony  of 
going  witnesses.    If,  therefore,  a  foreigner  is  brought  into  the  state, 
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he  may  be  examined  de  bene  esse,  provided  he  is  going,  and  does 
go  out  before  the  trial. 

It  is  true,  that  the  commission  which  issued  in  this  case  is  general 
in  its  terms,  and  assumes  to  confer  more  power  than  the  court  could 
confer;  or  than,  as  appears  from  the  record  entry,  they  intended  to 
confer;  yet  the  execution  of  it  was  not  general  but  restricted,  and 
on  the  principle  that  omne  magis  in  se  minus  continet,  it  is  good  to 
that  extent.  It  is,  in  truth,  nothing  more  than  a  commission  de  bene 
esse,  though  in  its  terms,  general.  We  add,  that  for  the  purpose  of 
procuring  a  proper  execution  of  commissions,  a  commissioner  ap- 
pointed from  among  our  citizens,  residing  here,  would  be  safer  than 
one  out  of  the  state,  and  unknown  to  the  court. 

Deposition  admitted. 

The  cause  was  argued  before  the  jury  by  Wm.  H.  Rogers  and  J. 
A.  Bayard,  for  plaintiff;  and  by  R.  71.  Bayard  and  Wales,  for  de- 
fendant. 

On  the  law  of  the  case  generally  the  court  charged,  that  when  a 
special  contract  is  declared  on,  and  plaintiff  proves  a  special  con- 
tract, different  from  the  one  declared  on,  he  cannot  recover;  but  if  he 
declares  on  a  special  contract  and  does  not  prove  it,  he  cannot  re- 
cover on  it,  but  he  may  recover  on  the  quantum  meruit  count.  As 
in  the  case  of  a  carpenter  building  a  house  under  a  contract,  but  not 
according  to  the  contract.  He  cannot  recover  under  the  contract, 
because  he  has  not  performed  it;  but  he  can  recover  on  the  quantum 
meruit,  or  he  could  not  recover  at  all. 

Verdict  for  plaintiff. 
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ELEANOK  DELANEY  and  others,  complainants  vs.   SOLOMON 
BOSTON,  respondent. 

The  owner  of  both  banks  of  a  stream  has  a  right  to  the  stream,  but  may  not 
divert  it. 

Each  riparian  proprietor  holds  to  the  middle  of  the  stream;  one,  therefore, 
cannot  dam  it  without  the  other's  consent,  or  legislative  grant. 

Such  a  grant  is  a  contract  with  the  state,  and  its  conditions  must  be  complied 
with. 

The  prior  occupant  of  a  mill  seat  established  by  riparian  proprietorship,  or 
legislative  grant,  has  a  right  to  the  flowage  of  the  water  below  in  its  natural 
course  and  descent.  A  riparian  owner  below  has  no  right  to  divert  the 
water  from  its  natural  bed. 

If  such  owner  has,  fifty  years  ago,  diverted  the  waters  from  their  natural 
course,  and  drawn  them  through  an.  artificial  canal,  the  riparian  owners  oi 
the  stream  above  acquire  a  right  to  the  flowage  through  this  canal  by  dedi- 
cation and  substitution,  and  the  water  cannot  be  again  diverted  even  into  its 
original  channel. 

Twenty  years  uninterrupted  enjoyment  of  such  an  easement  gives  a  right  to 
the  mill  owners  above  to  vent  their  water  by  the  same  channel. 

If  a  man  cut  a  canal  through  his  own  land,  so  that  the  tide  ebbs  and  flows 
through  it,  and  the  public  use  it  for  twenty  years  for  purposes  of  navigation, 
they  acquire  a  right  by  dedication  to  the  continued  use  of  it,  of  which  the 
owner  of  the  land  cannot  deprive  them,  without  legislative  authority. 

Issue  from  the  Court  of  Chancery. 

Herring  creek  is  a  natural  water  course,  running  parallel  to  Xan- 
ticoke  river,  which  it  formerly  emptied  into  at  Seaford.  At  one  point, 
a  mile  above  the  town,  it  approached  the  river  within  a  few  rods; 
and.  at  this  point,  &M;eel  the  ancestor  of  Boston,  being  the  owner  of 
both  banks  of  Herring  creek  beloAv,  and  of  all  the  intervening  land 
between  the  creek  and  the  river,  about  sixty  years  ago,  cut  a  canal, 
now  called  Green's  race  across  this  neck,  so  as  to  discharge  the  wa- 
ters of  Herring  creek  into  the  Nanticoke,  through  the  race.  At  the 
same  time  he  made  a  dam,  (called  the  tub  mill  dam,)  across  the  bed  of 
Herring  creek  below  Green's  race,  to  exclude  the  waters  from  their 
natural  channel,  and  erected  a  saw  mill  on  Green's  race.  This  mill 
blew  up  very  soon,  and  the  waters  have  ever  since  continued  to  flow 
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uninterruptedly  through  Green's  race,  which  has  become  navigable 
and  the  tide  water  of  the  Nanticoke  ebbs  and  flows  into  it. 

Above  Green's  race  on  Herring  creek,  an  old  mill  dam  called 
Buckhannon's  mill,  was  erected  about  forty  years  ago,  and  was  de- 
stroyed by  a  flood  in  1804,  and  the  mill-site  then  abandoned.  De- 
laney, having  the  Buckhannon  title,  moved  higher  up  the  stream  of 
Herring  creek,  and  erected  his  dam  and  mills  in  1816. 

The  bed  of  Herring  creek  below  Green's  race  continued  shut  up, 
and  the  waters  from  above  flowed  into  the  Nanticoke  through  Green's 
race  until  recently,  when  the  respondent,  Boston,  having  erected  a 
mill  below  at  the  old  junction  of  Herring  creek  and  Nanticoke  river 
at  Seaford,  with  a  view  of  restoring  the  waters  of  Herring  creek  to 
their  ancient  channel  cut  the  old  tub  mill  dam,  and  stopped  up 
Green's  race. 

He  claimed  the  right  to  do  this  as  the  owner  of  the  land  through 
which  Green's  race  run,  and  the  proprietor  of  both  banks  of  Herring 
creek  below.  He  had  also  obtained  an  act  of  assembly  in  1837  ena- 
bling him  to  condemn  more  of  the  land  on  the  margin  of  Herring 
creek,  if  needed  for  the  use  of  his  pond;  but  this  act  was  guarded  by 
a  restriction  against  raising  the  Avater  on  the  mills  above  him,  so  he 
did  not  avail  himself  of  its  provisions. 

The  effect  of  opening  the  ancient  course  of  Herring  creek  and  clo- 
sing Green's  race  was,  as  the  complainants  contended,  to  drown  and 
render  useless  their  mills  above;  and  they  filed  their  bill  in  chancery 
for  a  perpetual  injunction  against  Boston,  from  obstructing  the  free 
passage  of  the  water  through  Green's  race. 

And  the  Chancellor  sent  the  following  issues  to  be  tried  at  the  bar 
of  the  Superior  Court : — 

1.  Whether  Green's  race  is  an  artificial  canal  cut,  dug  or  made  by 
man ;  and  whether  the  same  lies  exclusively  and  entirely  within  the 
limits  of  the  lands  of  the  said  Solomon  Boston. 

2.  Whether  the  said  Boston  has  such  a  prescriptive  or  other  right 
to  the  waters  of  Green's  race,  as  to  obstruct  and  prevent  the  flowing 
and  free  passage  of  the  said  waters  through  Green's  race  into  the 
Xanticoke  river,  J^o  as  to  impede  the  free  use  and  operation  of  com- 
plainants' mills. 

3.  Whether  the  complainants  have  such  a  prescriptive  or  other 
right  to  the  waters  of  Green's  race  and  Herring  creek,  as  to  entitle 
them  to  the  free  and  unobstructed  use  and  enjoyment  thereof,  so  far 
as  is  necessary  for  the  free  use  and  operation  of  the  said  mills. 

4.  Whether  the  dam  erected  by  Boston  across  Green's  race, 
hacks  or  ponds  the  waters  of  Green's  race  upon  the  mills  of  com- 
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plainants,  so  as  to  impede  or  prevent  the  free  use  and  operation 
thereof. 

5.  Whether  the  dam  which  has  been  erected  by  Boston  over  or 
across  Herring  creek,  at  or  near  the  village  of  Seaford,  backs  or 
ponds  the  waters  of  Herring  creek  upon  the  mills  of  the  complain- 
ants, so  as  to  impede  or  prevent  the  free  use  and  operation  thereof. 

6.  Whether  Boston,  since  the  last  term  of  the  Court  of  Chancery, 
has  done  any  act  or  thing  which  backed  or  ponded  the  waters  of 
Greenes  race  and  Herring  creek,  or  of  either  of  them,  upon  the  mills 
of  complainants,  so  as  to  impede  or  prevent  the  free  use  and  opera- 
tion  thereof." 

On  the  trial  of  the  issues  the  Court  charged  the  jury,  that  it  being 
now  beyond  doubt,  that  Green's  race  was  cut  by  man,  and  lies  en- 
tirely within  the  lands  of  Boston,  several  questions  arose  as  to  the 
rights  of  Boston  to  the  water  flowing  through  the  artificial  canal  so 
cut  anciently  by  those  under  whom  he  claims.  The  court  had  agreed 
on  the  following  general  principles  of  water  rights,  which  have  ap- 
plication to  this  case:  — 

The  prior  occupant  of  a  mill  seat,  established  by  the  right  of  ripari- 
an proprietorship  on  both  sides  of  a  stream  in  such  proprietor,  or  by 
legislative  grant  on  payment  of  the  condemnation  money  of  the  lands 
overflowed  by  the  waters  of  such  mill  seat,  has  a  right  to  flowage  in 
the  stream  below  his  mills,  for  the  purpose  of  venting  the  waters  of 
his  pond,  according  to  the  natural  descent  and  course  of  the  water. 

A  subsequent  occupant  of  a  mill  seat  on  the  same  stream  below, 
cannot  back  water  on  the  prior  occupant  above,  by  denying  him  the 
natural  descent  and  flow  of  the  water. 

If  a  riparian  proprietor  of  a  mill  stream  below  another  has,  fiftv 
years  ago,  diverted  a  natural  water  course  from  its  ancient  bed, 
through  his  own  lands,  having  stopped  the  natural  course  of  the  wa- 
ter by  a  dam,  and  drawn  the  stream  through  an  artificial  canal  into 
an  adjoining  river,  the  riparian  proprietors  of  the  stream  above  the 
canal,  acquire  a  right  to  flowage  through  the  canal  by  dedication  and 
substitution  ;  and  that  fifty  years,  or  even  twenty  years  uninterrupted 
enjoyment  of  the  canal  by  mill  owners  above  the  canal,  gives  a  right 
by  presumptive  grant  to  such  mill  owners  above,  which  cannot  be 
destroyed  by  erecting  a  new  dam  and  mill  across  the  canal,  and 
opening  the  bed  of  the  old  water  course. 

If  a  mill  owner  below  cut  a  canal  and  sufPer  the  riparian  owners 
above  him  to  use  it  for  flowage  for  twenty  years  without  interrup- 
tion, such  mill  owner  having  stopped  the  natural  water  course  at  the 
time  he  cut  the  canal,  and  thereby  drawn  the  water  course  through 
the  canal,  he  thereby  creates  a  right  by  presumptive  grant  in  the 
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owners  above  to  vent  their  waters  through  the  canal  of  which  he 
cannot  deprive  them  by  restoring  the  water  course  to  its  ancient  bed. 

The  right  of  a  riparian  proprietor  on  one  bank  of  a  stream,  extends 
only  usque  ad  filum  aqucB,  or  to  the  thread  of  the  stream.  He  can- 
not, therefore,  erect  a  mill  seat  across  the  stream,  without  the  con- 
sent of  the  proprietors  on  the  other  bank  of  the  stream,  or  legislative 
grant  and  condemnation,  with  compensation  to  the  parties  affected. 

When  a  party  claiming  a  mill  right  near  the  outlet  of  a  stream, 
under  a  legislative  act  to  condemn  lands  for  his  benefit,  and  to  au- 
thorize him  to  erect  his  mill,  is  prohibited  by  the  provisions  of  the  act 
from  backing  water  on  the  mills  above  on  the  same  stream,  he  can- 
not take  the  benefits  of  the  law  without  complying  with  its  restric- 
tions. The  application  by  him  for  such  a  law  and  his  acceptance  of 
it,  constitute  it  a  contract  between  himself  and  the  state,  and  the  mill 
owners  above,  who  are  protected  by  the  terms  of  the  contract,  may 
enforce  their  rights  in  law  or  equity,  according  to  the  conditions  and 
restrictions  contained  in  the  act. 

If  a  man  cut  a  canal  and  divert  a  water  course  through  his  own 
lands  by  damming  up  the  ancient  bed  of  the  stream,  so  that  the  water 
course  flows  through  that  canal  for  a  period  of  twenty  years,  by  his 
permission  and  direction,  and  the  pviblic  use  the  canal  during  that 
period  of  time,  for  the  purposes  of  navigation,  the  public  acquire  a 
right  by  dedication,  to  the  free  use  and  navigation  of  the  canal,  of 
which  he  cannot  deprive  them,  without  legislative  grant,  by  building 
a  mill  across  the  canal,  although  he  owns  all  the  lands  through  which 
the  canal  is  cut. 

The  facts  then  which  we  shall  assume  hypothetically,  and  for  the 
purpose  of  applying  these  principles,  are  the  following: — 

That  Green's  race  is  an  artificial  canal,  dug  by  man ;  it  was  cut 
or  dug  by  James  Steel,  about  fifty  years  ago,  for  the  purpose  of  tur- 
ning the  waters  of  Herring  creek  into  the  N"anticoke,  and  using  them 
to  work  a  saw  mill.  Such  a  mill  was  erected  on  that  race,  but  it 
soon  blew  out  on  account  of  quicksands,  and  the  mill  was  afterwards 
removed  half  a  mile  or  more  up  Herring  creek.  Green's  race  lies 
entirely  within  the  limits  of  Solomon  Boston's  lands. 

That  the  original  natural  water  course  of  Herring  creek,  is  down 
what  is  now  Boston's  mill  pond  into  the  ISTanticoke  at  Seaford,  and 
not  into  the  Xantieoke  through   Green's  race. 

That  this  old  water  course  was  dammed  by  James  Steel,  and  a 
small  tub  mill  erected  below  Green's  race,  before  Green's  race 
was  cut.  That  mill  went  flown  before  Green's  race  was  cut,  and 
the  dam  was  closed  at  or  about  the  time  of  the  cutting  of  Green's  race, 
so  as  to  close  up  the  natural  water  course  of  Herring  creek,  which 
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has  ever  since  remained  so  closed  until  January,  1837,  when  it  was 
re-opened  by  Solomon  Boston. 

That  the  old  dam  above  Green's  race,  called  the  Buckhannon  mill, 
was  erected  about  fifty  years  ago,  and  was  swept  away  by  a  flood 
in  1804,  since  when  it  has  not  been  put  up. 

That  Delaney  erected  his  mills  in  1817,  and  dam  in  1816. 

That  for  fifty  years  past  the  waters  of  Herring  creek  above  the 
old  tub  mill  dam  have  used  to  flow  through  Green's  race  into  the 
Nanticoke,  the  tide  waters  of  which  river  constantly  ebb  and  flow 
through  the  same;  and  the  said  race  has  always  been  open  and  na- 
vigable and  used  by  boats  and  rafts. 

If  the  jury  think  these  facts  or  any  of  them,  not  proved  as  we  have 
assumed  them,  then  the  principles  announced  do  not,  so  far,  apply  to 
the  case.  The  principles  must  be  applied  by  the  jury  themselves  to 
the   facts  which  they  consider  proved. 

Eiparian  rights.  The  owner  of  property  adjoining  a  stream,  has 
a  right  to  the  stream,  using  it  so  as  not  to  injure  any  others.  He 
cannot  detain  it  nor  divert  it  from  its  natural  course  or  descent.  If 
he  own  on  both  sides,  he  may  erect  a  mill;  if  he  have  or  can  get  all 
the  land  that  the  pond  will  dam,  and  if  the  ponding  the  waters  will 
not  back  the  waters  so  as  to  injure  any  one  above,  or  detain  them 
so  as  to  injure  any  below.  The  water  ought  to  flow  in  its  natural 
course  or  descent;  if  that  descent  will  allow  the  ponding,  it  may  be 
lawfully  done  by  the  owner  of  the  land  to  be  ponded. 

There  are  other  rights,  such  as  mill  rights,  obtained  either  by  grant 
or  long  occupaiton  and  use.  More  than  fifty  years  ago,  Steel  stop- 
ped the  natural  course  of  Herring  creek,  and  opened  Green's  race. 
He  had  no  right  to  do  this,  and  he  might  have  been  sued  by  the  ripa- 
rian proprietors  above  for  so  diverting  the  water,  and  he  could  have 
been  compelled  to  shut  up  Green's  race,  and  to  re-open  Herring  creek. 
But  they  have  acquiesced  for  forty  or  fifty  years  after  this  water  was 
diverted,  and  they  have  now  lost  the  right  to  have  this  channel  changed. 
What  right  has  Steel  acquired?  If  he  cut  Green's  race  for  a  saw 
mill,  and  used  it  as  such  for  twenty  years,  he  also  acquired  a  right 
to  continue  the  waters  of  Herring  creek,  running  into  Green's  race, 
and  to  use  them  there  for  a  saw  mill ;  but  if  such  waters  have  not  been 
so  used  in  Green's  Eace,  but  have  been  suffered  to  pass  through  there 
unobstructedly,  then  Steel  and  those  claiming  under  him,  have  not 
acquired  the  right  to  use  the  waters  through  Green's  race,  bv  dam- 
ming them  for  a  mill ;  and  the  riparian  proprietors  above,  have  bv  the 
lapse  of  time  acquired  the  easement  of  having  the  waters  of  Herring 
creek  pass  unobstructedly  through  Green's  race.  They  originallv 
had  the  easement,  either  as  riparian  owners  or  as  mill  proprietors. 
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to  the  free  passing  of  the  waters  of  Herring  creek,  down  its  natural 
course.  Steel  diverted  that  course  unlawfully,  but  by  twenty  years 
acquiescence,  these  proprietors  lost  the  right  to  object  to  it,  and  he 
acquired  the  right  to  continue  to  pass  or  use  the  waters  in  the 
course  where  he  had  unlawfully  directed  them,  But  as  the  upper 
proprietors  lost  the  right  to  pass  the  waters  in  their  original  channel, 
they  acquired  the  right  to  pass  them  through  the  new  channel;  and 
Steel  or  those  claiming  under  him,  could  not  afterwards  lawfully 
change  them  back.  The  law  of  riparian  proprietorship  applies  to 
such  a  new  water  course,  though  artificial,  in  the  same  way  as  to  a 
natural  course.  The  water  must  flow  ut  solebat  fluere,  as  it  has  been 
accustomed  to  flow. 

It  was  remarked  in  the  argument,  that  it  was  strange  how  a  title 
by  prescription  should  exist  in  this  country.  Prescription  in  England 
can  only  be  from  the  time  of  legal  memory,  i.  e.  from  the  days  of 
Richard  II;  a  time  to  which  we  cannot  in  this  country  go  back. 
But  yet  the  decisions  in  this  country  have  established  a  quasi  pre- 
scriptive right;  that  is,  the  courts  have  said  forty  years  enjoyment 
may  be  taken  as  evidence  of  a  prescriptive  right,  a  right  founded  on 
the  presumption  of  existence  back  to  the  time  of  legal  memory.  10 
East  Rep.  476. 

Ridgely  and  Bullett,  for  Boston. 

Wootten  and  Frame,  for  complainants. 
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STEEL  and  WILLIAM  D.  WAPLES. 

A  sheriff  has  a  right  to  enter  a  ho\ise  to  execute  process  if  the  outer  door  be 
open ;  and  to  break  open  inner  doors  if  property  be  concealed. 

Jle  may  repel  force  by  force ;   and  use  the  force  necessary  to  execute  his*  writ. 

He  may  take  assistants  with  him,  who  will  be  justified  by  his  presence  and 
command. 

If  guilty  of  oppression  under  color  of  his  office,  he  is  liable  to  exemplary  dam- 
ages. 

The  court  will,  on  motion,  direct  witnesses  to  leave  the  room  whilst  others  are 
under  examination. 

And  where  no  proof  is  produced  against  a  co-defendant,  and  it  appears  that 
he  has  been  made  a  party  to  exclude  his  testimony,  the  court  will  recommend 
his  immediate  acquittal,  and  admit  him  to  testify  for  the  others. 

TiiESPASs  vi  ot  armis,  and  assault  and  l)attery.  Pleas,  not  guilty, 
and  justifieation  ;  to  wit,  by  the  defendant,  Steel,  as  the  sheriff's  offi- 
cer, and  the  other.'^  as  his  j)o.<ise.  in  executing  a  writ  of  replevin  at 
the  suit  of  John  W.  Dean  against  Elizabeth  Prettyman,  for  two 
negro  slaves. 
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The  plaintiff  charged  a  violent  entry  of  her  house  by  defendants, 
and  an  aggravated  assault  and  battery. 

When  her  first  witness  was  called,  on  motion  of  defendant's  coun- 
sel, the  other  witnesses  were  sent  out  of  the  court-room  during  the 
examination,  the  court  saying  it  was  a  motion  of  course. 

After  the  plaintiff  had  closed,  the  defendant's  counsel  moved  the 
court  to  direct  the  jury  to  acquit  Waples  in  order  that  he  might  be 
made  a  witness,  there  being  no  evidence  against  him,  and  the  sheriff 
and  all  with  him  having  been  made  parties  in  this  action,  to  prevent 
their  giving  testimony. 

The  Court. —  Here  is  an  officer  of  the  court  arraigned  on  a  charged 
of  a  high  offence  in  executing  the  process  of  the  law.  A  sheriff  who 
goes  to  a  house  to  execute  a  writ  of  replevin,  has  the  right  to  take 
persons  to  assist  him.  He  has  the  right  to  go  to  the  house  and  they 
to  go  with  him.  In  some  cases  it  has  even  been  said  that  a  sheriff 
may  break  open  outer  doors  for  the  purpose  of  executing  process;  (a) 
but  that  question  does  not  arise  here.  The  outer  door  was  0]:)en  ;  he 
and  those  with  him  had  the  right  to  enter  and  even  to  break  open 
inner  doors.     Watson's  Sh-ff.  61 ;  2  Selicyn's  N.  P.  Replevin.     The 


(a.)  State  vs.  Caleb  Coxe.     Quarter  Sessions,  May  Term,  1815. 

Indictment  for  an  assault  on  one  Fleetwood. 

Coxe's  goods  had  been  distrained  for  rent,  and  Fleetwood  went  to  his 
house  for  the  purpose  of  selling  them.  The  goods  were  in  Coxe's  dwel- 
ling house,  and  the  outer  door  of  it  was  shut.  Fleetwood  advanced  to- 
wards the  door,  when  Coxe's  wife  forbade  his  entrance,  and  Coxe  him- 
self, taking  up  an  axe  and  drawing  back,  declared  that  Fleetwood  should 
not  sell,  and  that  if  he  attempted  to  do  so  he  would  split  open  his  head. 
Fleetwood  burst  open  the  door,  however,  and  proceeded  in  the  sale. 

It  was  objected  by  the  counsel  for  defendant,  that  if  his  act  of  draw- 
ing back  the  axe  should  be  construed  to  be  an  assault,  yet  it  was  justi- 
fiable, inasmuch  as  the  act  was  done  in  defence  of  his  house  against  an 
unlawful  attempt  to  break  open  the  outer  door  in  a  civil  case. 

Per  Curiam. —  Any  attempt  with  force  and  arms  to  do  an  injury  to  an- 
other, where  the  attempt  is  coupled  with  an  ability  to  do  the  injury  is  an 
assault.  As  to  the  notice  given  to  Fleetwood  by  Coxe's  wife,  not  to  enter 
the  house;  where  the  husband  is  present,  the  wife  has  no  right  to  forbid 
any  one  to  enter  the  house.  It  is  very  certain  that  an  officer  cannot  jus- 
tify breaking  open  an  outer  door  to  execute  any  civil  process,  nor  can  the 
landlord  to  destrain ;  but  where  an  actual  levy  or  distress  has  been  peace- 
ably made,  we  hold  it  equally  clear  that  an  outer  door  may  be  broken 
open  in  order  to  get  at  the  good^  for  the  purpose  of  selling  them.  An 
entry  to  sell  resembles  the  case  of  breaking  open  an  outer  door  to  retake 
one  who  has  escaoed  after  arrest  on  a  capias  ad  respondendum,  which 
may  unquestionably  be  done,  even  on  Sunday.  Verdict  guilty. 
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question  then  will  be  as  to  him  and  Dean,  whether  they  did  any  tiling 
after  getting  in  which  the  law  did  not  authorize;  but  as  to  Waples, 
we  have  heard  no  evidence  that  he  did  any  thing  but  hold  the  boy, 
who  was  replevied  and  delivered  to  him  by  the  sheriff.  No  witness 
has  said  he  touched  the  plaintiff,  and  his  entry  of  her  house  was  jus- 
tified by  the  command  and  presence  of  the  sheriff.  The  jury  may 
then  if  they  please,  that  is,  if  they  entertain  the  same  view  of  the  tes- 
timony we  do,  now  acquit  the  defendant  Waples,  in  order  that  he 
may  be  sworn  as  a  witness,  to  explain  this  transaction  in  behalf  of 
the  other  defendants.  Such  a  course  is  eminently  proper  in  such  a 
case  as  this;  otherwise,  the  sheriff  of  your  county,  who  is  bound  to 
execute  the  state's  writs  would  be  in  the  utmost  peril,  if  all  those  whom 
he  may  have  occasion  to  take  with  him  to  his  aid  and  assistance  can 
be  made  defendants,  and  he  thus  deprived  of  their  testimony.  As  d 
public  officer  the  sheriff  ought  to  be  protected  in  the  due  exercise  of 
his  office,  and  guarded  from  any  thing  like  combinations  against 
him;  but  at  the  same  time  we  must  take  care  not  to  protect  him  too 
far;  not  to  countenance  any  thing  like  oppression  or  wrong  in  the 
execution  of  his  office.  We  leave  it  then  to  the  jury  to  say  whether 
the  defendant  Waples,  is  guilty  or  not  guilty ;  and  if  they  think  him 
not  guilty,  we  recommend  them  to  acquit  him  now,  in  order  that  the 
other  defendants  may  have  the  benefit  of  his  testimony. 

The  jury  then  acquitted  Wm.  D.  Waples,  Jr.,  who  was  sworn,  and 
the  case  then  submitted  on  the  court's  charge. 

J.  M.  Clayton,  Chief  Justice: — The  sheriff  has  a  right  to  enter  a 
liouse  peaceably,  where  he  finds  the  house  open,  for  the  purpose  of 
executing  a  replevin.  Being  in  he  has  the  right  to  execute  his  writ; 
if  ])roperty  be  concealed  he  has  the  right  to  break  open  inner  doors, 
and  generally  to  use  such  force  as  is  necessary  to  enable  him  to  obey 
the  command  of  his  writ.  He  has  tlie  right  to  take  a  posse  with  him 
or  such  assistance  as  he  may  deem  necessary  to  aid  him  in  the  ex- 
ecution. If  resisted,  he  lias  the  right  to  meet  force  by  force:  but 
never  to  exwed  wliat  is  just  necessary.  He  has  not  the  right  to 
commit  an  assault  and  battery  unless  an  assault  and  battery  lie  com- 
mitted on  him;  much  less  to  treat  imopposing  women  rudely.  But 
if  women  or  others  resist,  he  may  resort  to  force. 

The  sheriff  is  to  be  protected  in  the  due  exercise  of  his  official  du- 
ty, hut  if  he  overstep  its  requisitions  and,  under  color  of  his  office  be 
guilty  of  oppression,  it  would  be  a  fair  case  iox' exemplary  damages. 

Verdict  for  defendants. 

CiiUei)  and  C.  G.  Bidgely.  for  plaintiff. 

Wootten.  for  defendants. 
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STEPHEN  SMITH,  negro,  by  a  next  friend,  vs.  JONATHAN  MIL- 
MAN. 

The  legatee  for  life  of  a  female  slave  is  entitled  to  the  issue  of  such  rfave, 
born  during  the  life  estate. 

The  owner  of  a  female  slave  may  give  her  to  one  person ;  and  her  issue  to  an- 
other. 

Petition  for  freedom. 

Rachel  Marvel  by  will,  dated  27th  August,  1791,  bequeathed  the 
mother  of  petitioner,  Hessy,  to  her  daughter  Ann  Smith  for  life;  and, 
after  her  decease,  to  her  grand-daughter  Nancy  Smith,  her  heirs  and 
assigns  forever.  And  if  the  said  negro  Hessy  should  bear  children,, 
she  gave  to  her  grand-daughter,  Sally  Smith,  "  the  first  child  that 
she  bears,  to  be  hers  and  her  heirs  forever." 

After  the  death  of  Rachel  Marvel,  the  negro  girl  Hessy  went  into 
the  possession  of  Ann  Smith  and  bore  children,  the  first  of  whom 
was  either  dead  born  or  lived  but  a  few  minutes,  about  which  the 
testimony  was  uncertain;  and  the  second  was  the  petitioner,  Stephen. 
Stephen  was  held  by  Ann  Smith,  and  sold  by  her  to  Sally  Smith 
for  a  term  of  years,  and  manumitted  in  the  bill  of  sale  to  be  free 
after  she  attained  thirty-one  years  of  age.  Sally  Smith  lived  with 
Elisha  Evans  and  died  in  his  family,  directing  verbally  in  her  last 
sickness  that  Evans  should  have  the  use  of  Stephen  during  the  re- 
mainder of  his  term  of  servitude.  On  the  death  of  Ann  Smith,  Hessy 
passed  into  the  possession  of  Elisha  Evans,  who  had  married  Nancy 
Smith,  the  legatee  over.  Jonathan  Milman,  the  respondent,  was  the 
administrator  of  Elisha  Evans.  Elisha  Evans  in  his  lifetime  some- 
times claimed  Stephen  as  his  slave  for  life,  at  others  declared  that 
he  had  no  right  to  him;  and  in  1816,  by  an  instrument  under  seal, 
declared  that  he  was  free.  Before  that  time,  however,  Evans  be- 
came embarrassed  in  his  circumstances,  and  Stephen  was  levied  on 
by  execution  process  as  his  property,  and  was  sold  by  the  creditors 
of  Evans  for  a  small  sum  to  Thomas  Robinson,  Esq.,  who  had  never 
taken  possession  of  him. 

Ridgely  and  BrincMoe,  for  respondent,  contended  —  1st.  That  the 
bequest  in  the  will  of  Rachel  Marvel  to  Sally  Smith  of  the  first  child 
that  Hessy  bore,  was  satisfied  by  the  birth  of  a  dead-born  child.  2d. 
That  Stephen  being  the  second  born  child  belonged  to  Nancy  Smith, 
afterwards  the  wife  of  Elisha  Evans,  upon  the  death  of  the  testator's 
daughter  Ann  Smith.  3d.  That  Ann  Smith  being  but  a  tenant  for 
life,  had  no  right  to  manumit  the  negro  Stephen.  4th.  That  as  he 
belonged  to  Mrs.  Evans  he  was  liable  to  be  seized  for  Evans'  debts, 
and  that  his  manumission  in  1S36,  could  have  no  effect.  5th.  That 
the  sale  of  Stephen  by  Evans'  creditors  did  not  change  the  title,  as 
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the  administrator  paid  the  sum  for  which  he  sold,  (being  but  a  nomi- 
nal sum)  and  ke])t  him  in  the  estate. 

On  the  part  of  the  petitioner,  it  was  contended — 1st.  That  the 
])roof  was  not  satisfactory  that  the  first  child  of  Hessy  was  born 
alive,  and  that  the  bequest  to  Sally  Smith  was  not  satisfied  by  a 
dead  born  child.  2d.  That  supposing  Stephen  to  have  been  the  se- 
cond child  he  belonged  to  Ann  Smith,  being  born  during  her  life  es- 
tate, and  was  freed  by  her  manumission,  he  having  now  attained 
thirty-one  years  of  age.  3d.  That  Elisha  Evans  and  wife  never 
claimed  Stephen  as  a  slave  for  life,  but  uniformly  admitted  that  he 
was  but  a  slave  for  a  term  of  years,  and  this  before  Evans  was  em- 
barrassed in  his  circumstances.  4th.  That  if  Stephen  was  the  prop- 
erty of  Evans  he  had  been  sold,  and  was  now  the  property  of  Mr.  Rob- 
inson. 

The  Court  directed  attention  to  the  point,  whether  the  legatee  for 
life  or  remainderman  was  entitled  to  the  issue  of  a  female  slave,  born 
during  the  continuance  of  the  tenancy  for  life. 

Per  Curiam. 

J.  M.  Clayton,  Chief  Justice: — It  is  not  quite  clear  from  the  tes- 
timony in  this  case,  that  the  petitioner  was  the  first  child  negro 
Hessy  bore.  If  he  was,  then  he  was  the  property  of  Sally  Smith, 
and  is  not  the  property  of  the  respondent.  It  is  well  settled  that  the 
owner  of  a  female  slave  may  give  her  to  one  of  his  children,  and 
the  increase  to  another.  3  Little's  Rep.  275,  Bank's  adm'r.  vs. 
Marlcshury. 

If  we  take  a  different  view  of  this  evidence  and  credit  the  respon- 
dent's witnesses,  who  say  that  negro  Hessy  was  the  mother  of  a 
child  before  the  petitioner  was  born,  then  he  was  the  property  of 
Ann  Smith,  the  legatee  of  Hessy  for  life,  having  been  born  during 
the  life  of  Ann  Smith;  and  so  never  belonged  to  Nancy  Smith,  un- 
der whom  the  respondent  claims  title.  This  point  has  been  different- 
ly adjudged  in  different  states,  but  the  decisions  in  Scott  vs.  Dohson, 
1  Har.  &  M'llenry,  160;  Somerville  vs.  Johnson,  1  Har.  &  M'Hen- 
ry,  348;  JIamilton  vs.  Cragg,  G  Har.  tf-  Johns.  Rep.  18;  Standiford 
vs.  Amoss,  1  Tfar.  d-  Johns.  Rep.  520,  and  Bolui  vs.  Ileadley,  7  Har.  & 
Johns.  Rep.  257,  are  -well  founded  in  principles  of  justice  and  hu- 
manity. The  ease  of  Conhlin  vs.  Havens,  12  Johnson's  Reports,  314, 
is  in  accordance  with  ihose  decisions,  as  are  the  cases  of  negroe.'f 
Peter  £  TjCwIs  vs.  Cureton  et  al.  and  negro  Sarah  vs.  Tay/lor,  both 
decided  by  judge  Cranch  in  1824.  So  the  increase  of  live  stock 
belongs  to  the  owner  or  person  entitled  to  the  iisufruct  at  the  time  of 
the  increase.     He  who  supj^orts  the  child  of  the  slave  in  infancy, 
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ought  to  be  justly  remunerated  for  his  expense  and  trouble  by  its 
services,  and  the  expectation  that  he  will  be  so  remunerated,  will  in- 
sure greater  care  and  attention  to  the  wants  of  the  child. 

If  Stephen  was  the  slave  of  Ann  Smith,  then  is  he  clearly  free  by 
her  deed  of  manumission. 

The  cases  in  which  it  has  been  ruled  that  where  a  female  slave 
has  been  given  to  A.  for  life,  and  after  the  death  of  A.  to  B.  forever, 
the  children  of  such  slave  born  during  the  life  of  A.  become  the  pro- 
perty of  B.  on  the  death  of  A.  have  been  founded  on  what  we  deem 
to  be  a  misapplication  of  the  principle  "partus  sequitur  ventrem." 
The  child  must,  it  is  true,  follow  the  condition  of  the  motlrer.  But 
the  meaning  of  the  maxim  is,  that  where  the  mother  is  a  slave,  the 
child  is  a  slave ;  and  where  the  mother  is  free,  the  child  is  free  a  na- 
tivitate.  To  this  extent  we  cheerfully  go.  But  the  maxim  is  mis- 
applied when  it  is  used  to  direct  us  not  as  to  the  condition  of  the  is- 
sue, but  as  to  the  person  entitled  to  the  ownership  of  that  issue.  The 
mother  may  be  the  property  of  A.  and  the  child  the  property  of  B. 
and  still  the  maxim  retains  all  its  legitimate  force,  so  long  as  the  con- 
dition of  the  issue  corresponds  with  the  condition  of  the  mother  at 
the  time  of  its  birth. 

Let  a  decree  be  entered  for  the  freedom  of  the  petitioner. 

Wootten,  for  plaintiff. 

Brinckloe  and  Ridgely,  for  defendant. 
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Assumpsit  lies  for  an  attorney's  fee. 

Assumpsit  for  compensation  for  professional  services  as  a  lawyer. 

In  this  case  the  plaintiff  recovered  two  thousand  one  hundred  and 
eighty-four  dollars,  for  services  rendered  as  attorney  and  counsel  for 
the  defendant  in  the  cases  of  Randel  vs.  Wright ;  Randel  vs.  The 
Chesapeake  and  Delaware  Canal  Company,  and  other  cases  growing 
out  of  them. 

The  declaration  Avas  on  a  special  contract,  with  a  quantum  mer- 
uit count;  on  which  last  the  recovery  was  had,  the  plaintiff  having 
failed  to  prove  the  special  contract. 

Booth  and  J.  A.  Baj/ard.  for  plaintiff. 

Frames  R.  H.  Bayard  and  Wales,  for  defendant. 
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GEORGE  READ,  Jr's.  Adm'r.  vs.  JOHN  RANDEL,  Jr. 

An  affidavit  of  special  cause  of  action  made  by  an  administrator  to  hold  the 
defendant  to  bail,  will  not  prevent  his  resorting  to  proof  under  the  general 
counts  at  the  trial. 

Depositions  taken  down  by  a  clerk  to  the  commissioner  sustained. 

Assumpsit  for  counsel  fees,  on  a  special  contract,  and  also  on  the 
quantum  meruit. 

Frame,  for  defendant,  produced  four  papers,  under  a  notice  serv- 
ed on  him  by  plaintiff. 

J.  A.  Bayard. —  We  called  for  the  written  agreement  between  plain- 
tiff and  defendant.  That  paper  is  now  produced,  with  three  others 
which  we  did  not  call  for,  and  do  not  want. 

R.  II.  Bayard. —  The  plaintiff  called  for  the  written  agreement. 
We  contend  that  it  is  contained  in  four  papers,  and  not  in  one.  They 
are  the  paper  No.  1,  together  with  three  others  explanatory  thereof. 

Court. —  The  defendant  is  bound  to  produce  the  paper  called  for, 
or  the  other  side  may  make  parol  proof  of  its  contents.  If  he  offer 
any  other  papers,  the  party  calling  is  not  bound  to  take  them  unless 
he  chooses.    They  do  not  become  evidence  without  his  inspection. 

After  inspecting  these  papers,  the  plaintiff's  counsel  said  they  sa- 
tisfied them  that  they  did  not  amount  to  a  positive  written  agreement, 
but  only  proposals  for  one;  and  therefore,  that  they  should  go  entire- 
ly on  the  general  counts  in  the  narr. 

He  then  offered  to  read  these  papers  to  the  jury,  in  proof  of  a  parol 
agreement,  and  in  support  of  the  general  counts;  which  was  object- 
ed to  because  the  plaintiff  had  sworn  on  a  rule  to  show  cause  of  bail 
that  the  action  was  founded  on  a  written  contract,     (ante,  327.) 

The  Court. —  This  affidavit  was  filed  by  an  administrator,  and  for 
the  purpose  of  holding  the  party  to  bail.  It  does  not  state  positively 
that  the  action  is  for  services  rendered  under  an  agreement  in  wri- 
ting. He  states  that  he  believed  it  to  be  so.  He  spoke  of  a  paper 
which  he  had  never  seen,  and  which  was  in  possession  of  the  defen- 
dant; which  was  indeed  an  inchoate  agreement,  and  understood,  even 
by  counsel,  to  have  been  a  complete  agreement.  Under  these  cir- 
cumstances, the  affidavit  of  the  administrator  is  explained.  It  is  not 
the  positive  oath  of  a  plaintiff,  knowing,  or  having  the  means  of  know- 
ledge, to  a  certainty,  what  was  the  ground  of  his  action.  If  it  were 
so,  he  ought  reasonably  to  be  held  to  it;  but  we  cannot  shut  out  all 
the  evidence  in  this  cause  because  the  plaintiff,  who  sues  in  the  right 
of  another,  a  mere  administrator,  has  filed  a  mistaken  affidavit,  under 
circumstances  wherein  he  had  not  full  means  of  knowledge  of  the  facts. 
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The  defendant  offered  in  evidence  certain  depositions  taken  under 
a  commission  to  Hermanns  Bleeker  of  New  York,  which  were  ob- 
jected to  because  the  commission  did  not  authorize  the  employment 
of  a  clerk,  and  yet  this  testimony  was  taken  down  by  a  clerk.  The 
English  commissions  always  authorize  the  employment  of  a  clerk, 
and  prescribe  the  oath  to  be  administered.  The  objection  was  not 
that  the  clerk  was  not  sworn ;  nor  to  the  form  of  the  oath  in  this  case ; 
but  to  the  want  of  authority  to  administer  it;  and  because  the  clerk 
could  not  be  prosecuted  for  perjury  in  violating  such  an  oath. 

It  was  answered,  that  it  was  settled  in  the  case  about  which  this 
suit  was  brought,  (1  Harr.  Rep.  290,)  that  a  clerk  might  be  used.  It 
is  no  matter  who  writes  down  the  witness'  testimony,  so  that  the 
witness  reads  it  over,  signs  it,  and  swears  to  it,  which  is  done  here. 
And  also  that  this  objection  came  too  late. 

Per  Curiam. —  As  to  the  objection  that  the  deposition  was  written 
out  by  a  clerk,  it  has  been  decided,  by  this  court,  (1  Harr.  Rep.  290,) 
and  we  re-affirm  that  decision.  We  are  satisfied  that  in  many  cases 
it  would  be  impossible  to  procure  testimony  from  abroad,  to  be  taken 
by  competent  commissioners,  without  allowing  them  to  employ  a 
clerk.  The  power  of  procuring  such  testimony  is  given  by  the  con- 
stitution to  this  court,  and  this  construction  is  necessary  to  its  exer- 
cise. In  this  case  the  oath  administered,  and  all  the  forms  of  verify- 
ing the  depositions,  are  strictly  regular  and  very  particular.  The 
power  to  administer  the  oath  is  expressly  given  by  law;  which  an- 
swers the  objection  that  the  clerk  could  not  be  indicted  for  perjury. 
(Digest,  419.) 

The  case  was  afterwards  compromised,  and  the  plaintiff  took  a 
verdict  and  judgment  for  S2000. 

J.  A.  Bayard  and  Gray,  for  plaintiff. 

Frame.  R.  H.  Bayard  and  Wales,  for  defendant. 


Lessee  of  EDWARD  and  JANE  FENNEL  vs.  FETER  WEYANT, 
HENRY  MOOR  and  others,  tenants  in  possession. 

The  probate  of  a  will  cannot  be  controverted  collaterally. 

But  the  probate  of  a  will  in  another  state,  of  lands  in  this  state,  may  be  con- 
troverted here  in  an  action  of  ejectment  for  the  land. 

Tire  lex  loci  governs  as  to  the  will  and  mode  of  probate. 

In  a  court  of  law  a  party  cannot  controvert  the  legal  effect  of  his  deed  of 
record. 

He  may  deny  its  execution  or  delivery. 

No  deed  without  delivery ;  and  a  deed  even  acknowledged  and  recorded,  but 
never  delivered  nor  intended  to  be,  will  not  divest  the  title. 
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The  office  copy  of  a  deed  in  another  state  is  such  a  record  as  may  and  must  be 
authenticated  under  the  act  of  congress,  to  make  it  evidence. 

In  the  case  of  a  will  executed  abroad,  the  attestation  must  show  that  the  requi- 
sitions of  our  law  were  complied  with,  or  this  must  be  proved. 

The  court  will  not  leave  it  to  the  jury  to  infer  a  proper  execution,  unless  it 
appear  that  the  parties  were  acting  in  reference  to  our  law. 

This  was  an  action  of  ejectment  by  the  lessors  of  the  plaintiff,  as 
two  of  the  heirs  at  law  of  Isaac  Jones,  to  recover  certain  lands  in 
Brandywine  hundred,  of  which,  as  the  plaintiff  contended,  he  died 
seized  and  intestate.  It  was  admitted  that  the  defendants  were  in 
possession;  that  plaintiffs  were  two  of  the  heirs  at  law  of  Isaac  Jones, 
who  died  on  the  29th  of  September,  1829,  leaving  two  sons,  Isaac  H. 
Jones  and  John  C.  Jones;  and  four  grand-children,  Isaac  J.  Rush, 
Edward  Fennel,  James  Fennel  and  Sarah  Ann  Hartley,  the  issue  of 
a  daughter,  Deborah  Jones.  Isaac  Jones  died  in  possession  of  the 
land,  and  was  supposed  to  have  died  intestate;  letters  of  administra- 
tion were  duly  granted  on  his  estate,  to  John  C.  Jones  and  Isaac 
Jones,  in  December,  1830.  A  will  was  afterwards  produced,  dated 
15th  January,  1807,  which  was  admitted  to  probate  in  the  city  of 
Philadelphia. 

The  defendants  claimed  under  this  will.  They  also  set  up  as  a 
bar  to  the  plaintiff's  suit,  a  deed  for  the  land  in  question,  from  Isaac 
Jones  to  David  Bush,  William  Larkin  and  William  Keay,  in  trust 
for  the  children  of  Isaac  H.  Jones,  dated  18th  January,  1826,  and 
duly  recorded. 

An  office  copy  of  the  will  from  the  register's  office  in  Fhiladelphia, 
was  offered  in  evidence,  and  being  objected  to,  the  court  for  the  pre- 
sent directed  it  to  be  read,  subject  to  the  objection. 

The  will  was  dated  January  15th  1807;  stated  the  testator  Isaac 
Jones,  to  be  a  resident  of  the  city  of  Philadelphia;  was  in  writing; 
signed  and  sealed  by  the  testator  writing  his  own  name,  and  attested 
by  three  witnesses.  The  attestation  was  in  this  form — "  Signed,  seal- 
ed, published  and  declared  by  the  testator,  Isaac  Jones,  for  and  as 
his  last  will  and  testament  in  the  presence  of  us,  R.  Whitehead,  Ja- 
cob Sullender,  Benjamin  Brown."  The  will  was  admitted  to  probate 
on  the  1st  of  June,  1830,  on  proof  of  the  death  and  handwriting  of  R. 
Whitehead  and  Benjamin  Brown,  two  of  the  three  subscribing  wit- 
nesses. There  was  no  sentence  or  decree  allowing  the  will  in  terms; 
but  letters  of  administration,  d.  b.  n.  c.  t.  a.,  were  granted  to  Weyant 
and  ]\roor,  the  defendants  in  this  case. 

The  record  itself  was  certified  according  to  our  act  of  assembly; 
(Digest,  556.) 

The  plaintiffs  now  called  a  witness  for  the  purpose  of  impeaching 
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the  will;  which  was  objected  to  on  the  ground  that  a  will  admitted 
to  probate  in  another  state  and  certified  according  to  our  act,  could 
not  be  controverted  in  an  action  of  ejectment,  nor  before  any  other 
tribunal  than  the  register,  judge,  or  court  of  probate,  having  either 
original  or  appellate  jurisdiction. 

This  question  was  argued  at  length  by  J.  A.  Bayard  for  defendant; 
and  by  Wales,  Rogers,  and  W.  H.  Rogers,  for  plaintiff. 

Per  Curiam. 

J.  M.  Clayton,  Chief  Justice : —  The  question  before  us  is,  whether 
the  heir  at  law  can  go  into  testimony  to  controvert  the  will  of  Isaac 
Jones.  We  may  admit  that  a  probate  before  our  register  is  conclu- 
sive whenever  it  comes  collaterally  in  question  in  any  other  proceed- 
ing. The  admitting  a  will  to  probate  is  a  decree  or  sentence;  it  is 
by  a  judicial  officer,  having  exclusive  jurisdiction;  and,  upon  general 
principles,  the  court  holds  his  sentence  to  be  right  until  it  is  appealed 
from  or  reversed  in  the  regular  mode.  But  this  is  not  a  case  where 
any  register  of  our  state  has  ever  had  this  will  sub  judice.  It  is  not 
doubted  that  the  lex  loci  is  to  govern.  Coppin  vs.  Coppin,  2  P.  Wms. 
291 ;  Story's  Conf.  Laws,  398,  sec.  474.  These  lands  lie  in  Delaware. 
If  the  courts  of  Pennsylvania  could  make  a  decision  setting  up  a 
will  as  to  lands  here,  without  any  opportunity  of  reviewing  that  judg- 
ment, it  would  be  violating  a  great  general  principle;  and,  for  com- 
ity, surrendering  the  substantial  requirements  of  our  law. 

We  hold,  therefore,  as  at  present  advised — 1st.  That  the  probate 
or  sentence  of  our  register  of  a  will  of  lands  in  Delaware,  is  conclu- 
sive ■qntil  appealed  from  and  reversed  by  due  course  of  law.  2d. 
That  as  to  immoveable  property,  the  law  of  the  place  where  it  is  situa- 
ted governs,  both  as  to  the  capacity  of  the  testator  and  the  requisites 
to  the  will's  validity.  3d.  That  the  validity  of  a  will  of  lands  situate 
in  Delaware,  made  by  a  non-resident  and  not  proved  here,  may  be 
tried  in  ejectment,  if  the  will  be  given  in  evidence  by  one  claiming 
under  it  in  an  action  by  the  heir.  4th.  And  where  such  will  of  lands 
here  has  been  proved  abroad,  the  foreign  probate  is  not  conclusive 
here,  but  may  be  controverted.  Another  question  will  arise,  as  to 
whether  this  probate  does  in  fact  justify  the  requirements  of  our  act 
as  to  the  real  estate;  and  whether  the  third  witness,  if  alive,  should 
not  have  been  called. 

We  doubt  whether  the  mode  suggested  by  defendants'  counsel,  of 
petitioning  our  register  to  review  a  foreign  probate,  would  be  a  law- 
ful mode  of  bringing  the  matter  sub  judice  here.  The  clause  in  the 
act  authorizing  a  copy  to  be  filed  in  the  office  here,  seems  to  be  mere- 
ly for  the  purpose  of  making  an  office  copy  of  such  record  evidence. 
We  know  not  how  the  foreign  probate  is  to  be  reviewed  here,  unless 
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we  allow  the  will  to  be  questioned  in  the  trial  of  an  ejectment.  It 
may  not  be  the  best  mode;  may  be  liable  to  the  objection  stated,  of 
bringing  the  matter  frequently  into  litigation;  but  it  is  better  than  to 
establish  any  principle  which  would  prevent  parties  interested  under 
a  will  from  testing  it  by  the  rules  of  law  existing  in  the  place  where 
the  land  lies. 

You  may  go  on  and  controvert  this  will. 

Jonas  P.  Fairlamb,  the  scrivener  who  prepared  the  trust  deed  from 
Isaac  Jones  to  Bush,  Larkin  and  Keay,  was  called  with  a  view  of 
proving  that  said  deed  had  been  executed  for  a  special  purpose,  and 
not  to  have  the  effect  which  it  was  now  set  up  for.  It  was  objected 
that  it  was  not  competent  for  them  in  a  court  of  law,  to  controvert 
the  legal  effect  of  this  deed.  To  which  it  was  replied  that  the  deed 
was  never  delivered;  the  trustees  never  accepted  the  trust;  the  deed 
itself  was  found  among  the  papers  and  came  from  the  custody  of  the 
grantor;  that  it  never  had  the  force  of  a  deed,  and  it  could  be  shown 
that  Isaac  Jones  never  meant  that  it  should  have. 

Court. —  In  a  court  of  law,  and  between  parties  claiming  under  or 
against  this  deed,  which  has  been  acknowledged  and  recorded,  it  is 
not  allowable  to  controvert  its  legal  effect.  You  may  deny  its  exe- 
cution either  as  to  signing  or  delivery,  or  show  the  mode  of  delivery. 

Fairlamb. —  The  deed  was  signed  by  Isaac  Jones,  in  my  office. 
The  grantees  were  not  there,  nor  any  one  else.  It  was  not  deliv- 
ered to  them,  but  I  was  directed  to  have  it  recorded  and  return  it 
to  Isaac  Jones,  the  grantor,  which  I  did.  I  put  the  usual  question  to 
him,  whether  lie  signed,  sealed  and  delivered  the  instrument  as  his 
deed,  to  which  he  assented.  It  was  not  delivered  to  me  for  any  one, 
only  left  with  me  for  the  purpose  of  placing  it  on  record,  and  return- 
ing it  to  him. 

The  plaintiffs  now  offered  in  evidence,  a  copy,  certified  by  the  re- 
corder of  deeds  for  the  city  and  county  of  Philadel])hia  under  his 
seal  of  office,  of  a  deed  from  Isaac  Jones  to  Thomas  R.  Tunis;  and 
a  re-convoyance  by  Tunis  to  Jones.  It  was  objected  to  because  it 
was  not  authenticated  under  the  act  of  congress. 

The  plaintiffs  then  proved  the  seal  by  a  witness,  and  contended 
that  the  copy  so  ]iroved  was  evidence;  that  the  act  of  congress  pre- 
scribing a  mode  of  authenticating  records  did  not  exclude  other  modes 
of  authentication. 

}fr.  Bayard  said  if  it  were  necessary  he  should  contend  that  this 
was  a  paper  wliicli  could  not  be  made  evidence  by  certifying  it  even 
according  to  the  act  of  congress.  It  was  not  a  record  such  as  is 
contemplated  by  the  act.    Xo  copy  of  a  deed  can  be  evidence  in  our 


Fennel's  Lessee  vs.  Weyant  et  al.  506 

courts,  unless  on  account  of  the  loss  of  the  original,  or  unless  the  same 
be  made  evidence  by  our  laws. 

Court. —  Such  a  paper  as  this  is  made  evidence  by  the  act  of  con- 
gress, if  certified  according  to  the  forms  of  that  act.  The  proof  now 
offered  does  not  make  known  to  us  that  this  is  the  proper  officer  en- 
titled to  certify  the  paper,  and  that  the  mode  of  certificate  is  in  due 
form.    The  certificate  of  the  judge  furnishes  this  evidence. 

The  plaintiff  now  called  an  attorney  at  law,  from  Philadelphia, 
who  proved  the  recorder's  handwriting  and  seal,  and  that  he  is  the 
proper  officer  to  certify  such  a  record. 

The  Court. —  The  constitution  of  the  United  States  authorizes  con- 
gress, by  general  laws,  to  prescribe  the  mode  of  proving  records,  and 
their  effect.  By  the  act  of  1804,  congress  has  fixed  the  manner  of 
authenticating  this  record,  which  is  an  office  paper,  and  not  a  judi- 
cial record.  As  that  mode  has  been  prescribed,  we  think  it  should 
be  followed,  and  that  it  is  the  only  mode;  but  we  will  listen  to  any 
respectable  authority  of  any  state  court  holding  the  contrary. 

Judge  Harringtox  remarked,  that  the  office  copy  of  a  deed  made 
and  recorded  in  another  state,  acquired  the  character  of  evidence 
here  only  under  the  act  of  congress.  It  is  a  private  paper;  admit- 
ted to  record  by  the  laws  of  another  state;  not  entitled  to  record 
here;  and  an  office  copy  of  it  there  is  evidence  only  because  their 
act  of  assembly  has  made  it  so.  No  principle  of  comity  would  give 
the  same  character  to  it  here;  for,  though  we  respect  judicial  deci- 
sions on  grounds  of  mutual  comity,  this  has  never  been  thought  to 
extend  to  private  papers,  though  placed  on  record  by  authority  of 
law.  An  office  copy  of  a  foreign  deed,  independently  of  the  act  of 
congress,  is  no  more  evidence  in  this  state  than  a  private  copy; 
which,  being  secondary,  would  not  be  admissible  unless  the  original 
is  shown  to  be  lost.  But  the  act  of  27th  March,  1804,  made  under 
the  constitutional  provision,  does  embrace  records  of  this  kind,  and 
gives  them  the  force  of  evidence  every  where,  when  certified  accord- 
ing to  its  forms.  He  thought  it  necessary,  therefore,  to  distinguish 
between  these  quasi  records,  provided  for  by  the  act  of  1804,  and 
judicial  records;  and  to  restrict  the  rejection  of  the  paper  now  of- 
fered to  records  of  the  former  kind;  so  as  to  exclude  the  conclusion 
that  judicial  records  may  not  be  proved  in  any  other  mode  than  that 
prescribed  by  the  act  of  congress.  Such  a  record  might  be  prov- 
ed by  sworn  copy  and  by  other  modes.  1  Starlc  Ev.  164,  190; 
9  Cranch.  122. 

W.  H.  Rogers,  for  plaintiff,  to  the  jury  contended,  that  even  if  Jones' 
will  were  valid  in  Pennsylvania  it  would  not  pass  lands  in  Delaware, 
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as  the  attestation  did  not  show,  and  there  was  no  other  proof  given, 
that  the  requisites  of  our  statute  of  wills  were  complied  with.  That 
this  could  not  now  be  supplied  otherwise  than  by  calling  Sullender, 
the  third  witness,  who  was  not  proved  to  be  dead,  and  must  be  pre- 
sumed to  be  still  living.  Neither  could  supplementary  evidence  be 
now  offered  in  proof  of  the  execution;  as  it  came  here  as  a  record, 
and  must  stand  or  fall  as  such,  by  whatever  appears  on  its  face. 

The  defendants  replied,  that  this  was  a  matter  to  be  left  to  the  ju- 
ry who,  even  under  the  statute  frauds,  were  permitted  to  presume  a 
proper  execution  on  proof  of  the  witness'  handwriting  though  the 
attestation  was  not  full.  2  Strange,  1109;  Willes,  1,  Price  vs. 
Smith.  It  was  also  argued  that  as  the  avowed  object  of  the  will  was  to 
pass  lands  in  Delaware,  the  parties  would  be  presumed  to  have  acted 
in  reference  to  the  laws  of  this  state,  as  to  the  mode  of  execution. 

By  the  Court. 

J.  M.  Clayton,  Chief  Justice: — There  is  nothing  to  leave  to  the 
jury,  from  which  to  infer  an  execution  of  the  will  according  to  the 
laws  of  this  state.  We  do  not  say  that  the  case  of  an  execution  simi- 
lar to  this  could  not  be  accompanied  by  circumstances  which  would 
induce  the  court  to  leave  it  to  a  jury  to  infer  an  execution  in  proper 
form,  as  in  the  case  of  an  execution  abroad  between  citizens  of  De- 
laware, before  Delaware  witnesses,  under  the  known  direction  of  a 
Delaware  lawyer;  which  would  all  be  circumstances  from  which  a 
jury  might  reasonably  infer  an  execution  according  to  our  law.  But 
here  is  a  Pennsylvania  testator,  scrivener  and  witnesses;  they  were 
conveying  Pennsylvania  property  as  well  as  Delaware  property; 
personal  as  well  as  real;  and  there  is  no  reason  to  infer  or  presume 
without  proof,  that  in  this  case  the  parties  looked  beyond  their  own 
law,  and  looked  to  and  observed  the  requisites  of  our  law.  Tt  is  a 
known  ;.nferonce  and  a  reasonable  one,  that  the  parties  to  a  paper  of 
a  solemn  character  are  to  be  presumed  to  know  the  law,  but  this  pre- 
sumption extends  only  to  the  law  of  the  place  of  their  residence  where 
they  are  acting.  Now  by  the  law  of  Pennsvlvania,  there  was  no  ne- 
cessity that  the  witnesses  should  subscribe  the  will  in  the  presence  of 
the  testator,  which  our  law  makes  necessary.  The  attestation  does 
not  state  that  it  was  so  signed,  and  the  proof  is  simply  of  the  hand- 
writing of  two  of  the  three  subscribing  witnesses.  This  mode  of  at- 
testation does  not  satisfy  the  requirements  of  our  act.  nor  is  there  any 
reasonable  ground  in  this  particular  case  to  infer  that  the  parties  had 
any  reference  to  the  Delaware  law  at  the  execution.  It  is  true  the 
authorities  rend  show  that  in  England  the  courts  leave  it  to  a  jury  to 
infer  if  thev  choose,  a  proper  execution,  though  the  attestation  be  not 
full;  but  this  is  where  the  execution  is  bv  English  parties,  under  the 
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direction  of  English  conveyancers,  the  former  of  whom  are  presum- 
ed to  act  in  reference  to  the  law,  and  the  latter  to  know  the  law. 
We  would  do  the  same  with  a  will  executed  in  Delaware,  on  proof 
of  the  handwriting  of  witnesses,  even  to  a  defective  attestation;  and 
we  do  not  say  that  the  case  cannot  arise,  where  we  would  leave  a 
foreign  will  to  the  jury.  On  the  present  case,  we  see  nothing  which 
would  justify  the  jury  to  find  that  these  witnesses  did  sign  in  the  pre- 
sence of  the  testator,  and  from  which  to  infer  a  proper  execution  of 
this  will. 

Campbell. —  The  decision  of  the  question  as  to  the  will,  abridges 
the  argument,  and  confines  it  to  a  question  arising  on  the  deed  of 
trust.  We  contend  that  the  deed  of  trust  to  Bush  et  al,  conveyed  the 
estate  to  the  trustees  for  the  cestui  que  trust,  which  could  not  be  af- 
fected by  the  refusal  of  the  trustees  to  act,  and  that  the  delivery  was 
good.  12  Eng.  Com.  Law.  Rep.  351,  Garnon's  lessee  vs.  Knight; 
Free,  in  Ch'y.  211,  235. 

Bayard. —  The  placing  a  deed  on  record  puts  it  out  of  the  gran- 
tor's power  to  deny  the  delivery.  The  record  estops  him.  A  deed 
cannot  be  recorded  without  delivery;  if  the  grantor  voluntarily  puts 
it  on  record  he  admits  the  delivery,  and  is  estopped  from  denying  it 
afterwards.  I  admit  that  a  fraudulent  placing  a  deed  on  record 
against  the  grantor's  will  would  not  have  such  effect;  but  I  take  the 
case  before  us  of  a  voluntary  recording  by  the  grantor  himself.  I 
SalTc.  280;  2  Yernon;  5  Barn  &  Cres.  651.  The  effect  of  placing  a 
deed  here  on  record,  is  to  make  a  copy  of  it  evidence,  and  that  with- 
any  proof  of  delivery.  The  recording  of  a  deed  cannot  take  place 
by  the  act  of  the  party,  without  delivery.  The  fact  of  recording  is 
proof  of  delivery. 

Ingersoll,  contra. —  The  delivery  of  the  deed  cannot  be  without  the 
intention  of  the  grantor  to  deliver,  and  it  is  for  the  jury  to  say  whe- 
ther Isaac  Jones  ever  intended  to  deliver  this  deed.  Unless  the  jury 
say  that,  this  deed  can  never  stand  as  a  defence  to  protect  these  de- 
fendants from  the  recovery  which  the  plaintiffs  have  already  been 
decided  by  the  court  to  be  entitled  to,  notwithstanding  the  ivUl.  Re- 
cording is  not  delivery.  It  is  only  evidence  of  delivery,  which  I 
agree  it  is  prima  facie;  but  it  may  be  consistent  with  an  intention 
not  to  deliver,  except  under  certain  circumstances,  which  may  never 
happen;  and,  if  tbis  l)e  conclusively  proved  to  rebut  the  prima  facie 
evidence  of  delivery  furnished  by  the  recording,  it  is  no  deed.  The 
formal  execution  of  a  deed  before  witnesses  is  evidence  of  delivery 
prima  facie,  but  which  may  be  rebutted  by  proof  of  contrary  intent; 
the  recording  is  but  another  circumstance  which  may  be  also  rebutted. 
There  is  no  deliverv  known  to  the  law  but  an  actual  deliverv :  it  mav 
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be  of  two  kinds,  absolute  or  as  an  escrow,  yet  in  either  case  an  ac- 
tual delivery;  this  may  be  proved  in  various  modes,  but  every  form 
of  proof  may  be  rebutted  by  other  evidence.  Even  the  actual  hand- 
ing of  the  paper  might  be  rebutted  and  shown  not  to  amount  to  a  de- 
livery. 

J.  M.  Clayton,  Chief  Justice,  charged  the  jury : — 

The  case  has  been  reduced  to  a  single  question,  whether  the  deed 
from  Jones  to  Bush  et  al,  was  delivered  so  as  to  take  effect  as  Jones' 
deed. 

On  this  question  we  charge  as  follows,  leaving  the  jury  to  apply 
the  principles  to  the  facts  as  they  shall  find  them;  and  if  they  have 
difficulty  in  applying  the  principles,  they  may  find  the  facts  in  wri- 
ting in  the  form  of  a  special  verdict,  to  which  the  court  will  apply 
the  law. 

"Where  a  party  to  any  instrument  seals  it  and  declares  in  the 
presence  of  a  witness,  that  he  delivers  it  as  his  deed,  acknowledges 
and  records  it,  but  keeps  it  in  his  own  possession;  and  there  is 
nothing  to  qualify  the  delivery  but  the  keeping  the  deed  in  the  hands 
of  the  executing  party,  nothing  to  show  he  did  not  intend  it  to  ope- 
rate immediately;  it  is  a  valid  and  effectual  deed,  and  delivery  to  the 
party  who  is  to  take  by  it,  or  to  any  person  for  his  use,  is  not  essential. 

But  if  at  the  time  of  the  formal  execution  and  delivery,  the  grantor 
directed  it  to  be  recorded  and  returned  to  him  with  an  intention  then 
avowed  to  set  it  up  as  a  deed,  and  actually  to  deliver  it,  only  in  some 
future  contingency,  which  never  occurs;  and  there  never  has  been 
an  actual  delivery,  but  the  paper  remained  in  the  custody  of  the  gran- 
tor till  his  death;  there  the  delivery  is  not  sufficient  to  make  it  a 
valid  deed.  A  mere  formal  declaration  of  delivery  may  always  be 
explained  by  the  intention  of  the  grantor  as  avowed  at  the  time  of 
execution.  The  acknowledgement  of  a  deed  before  a  judge  is  noc 
conclusive  evidence  of  the  delivery;  nor  is  the  fact  of  recording  a 
deed  conclusive  evidence  of  the  delivery.  In  such  cases,  the  question 
of  delivery  may  still  be  controverted  before  a  jury.  We  concur  on 
this  subject  with  the  Supreme  Court  of  Massachusetts  in  May- 
nard  vs.  Maynard,  10  Mass.  Rep.  458.  Whether  a  creditor  of  the 
real  grantees  in  a  recorded  deed  might  not  have  taken  it  in  exe- 
cution for  debt,  in  consequence  of  the  credit  given  by  putting  such 
an  apparent  title  upon  record,  need  not  now  be  determined.  Comyn, 
531 ;  Strange,  1109 ;  Willes  Rep.  1 ;  12  Eng.  Com.  Law.  Rep.  251. 

The  jury  rendered  a  verdict  for  the  plaintiff,  when  there  arose  a 
question  as  to  the  mode  of  entering  the  verdict. 

The  Court  said,  the  practice  had  been  to  enter  the  verdict  gene- 
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rally  for  the  plaintiff;  or  that  the  defendants  were  guilty  of  the  tres- 
pass and  ejectment  complained  of;  and  then  the  plaintiff  issued  his 
habere  facias  at  his  peril;  or,  if  they  could  agree  on  the  share,  they 
might  enter  the  verdict  specially.  The  demise  was  general,  and  the 
lessors  of  plaintiff  were  entitled  to  only  a  part  of  the  lands,  as  tenants 
in  common  with  the  other  grand-children  of  Isaac  Jones. 

The  verdict  was  taken  thus : —  "  We  find  that  the  defendants  are 
guilty  of  the  trespass  and  ejectment  within  laid  to  their  charge,  in 
manner  and  form  as  within  complained  against  them,  as  to  one  sixth 
part  of  the  lands,  tenements  and  premises;  and  assess  damages  at 
six  cents,  and  six  cents  costs,  besides  the  costs  expended." 

Wales,  Rogers,  W.  H.  Rogers  and  C.  IngersoU,  for  plaintiff. 

J.  A.  Bayard  and  St.  G.  Campbell,  for  defendants. 


PORTER  and  Wife,  use  of  WILLIAM  HERDMAX,  use  of  JACOB 
P.  HERDMAN  vs.  JOHN  L.  MORRIS'  Executors. 

The  court  will  for  many  purposes  notice  a  use  indorsed  upon  a  judgment;  but 
The  defendant  in  a  judgment,  cannot  in  a  court  of  law  plead  a  set-off  due  from 

a  cestui  que  use,  to  a  scire  facias  on  the  judgment. 
Yet  such  cestui  que  use,  or  equitable  plaintiff,  is  the  proper  person  to  make  a 

probate. 

Scire  facias  on  a  judgment.    Pleas.    Replication.    Demurrer. 

The  judgment  on  which  this  scire  facias  issued  was  entered  -ith 
Ma}',  1833,  at  the  suit  of  Susanna  Poulson  (now  the  wife  of  Porter,) 
against  Doct.  John  L.  Morris.  On  the  10th  Sept.  1833,  this  judg- 
ment was  indorsed  on  the  record  for  the  nse  of  William  Herdman, 
and  by  him  indorsed  1st  May,  1837,  for  the  use  of  Jacob  P.  Herd- 
man.  A  scire  facias  was  issued  on  this  judgment  in  the  name  of 
Susanna  Poulson  vs.  Doct.  John  L.  Morris  to  the  November  term, 
1835,  to  which  Doct.  Morris  appeared,  and  at  the  May  term,  1836, 
confessed  judgment,  stay  of  execution  for  three  months,  payments 
and  discounts  to  be  allowed  if  made  appear  to  the  prothonotary  with- 
in that  time.  A  second  scire  facias  issued  in  the  name  of  Porter  and 
wife,  late  Susanna  Poulson,  for  the  use  of  William  Herdman,  use  of 
Jacob  P.  Herdman  vs.  John  L.  Morris'  executors,  returnable  to  the 
Noveml)er  term,  1837,  to  which  the  defendants  pleaded  a  set-off  of 
$912  14,  due  on  book  account  from  William  Herdman  to  Doct.  John 
L.  Morris,  before  the  assignment  from  William  to  Jacob  Herdman, 
the  present  cestui  que  use.  The  plaintiff  replied  the  scire  facias  and 
judgment  at  the  suit  of  Susanna  Poulson,  for  the  use  of  William 
Herdman  vs.  Doct.  Morris,  to  which  he  might  and  ought  to  have 
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pleaded  this  set-off,  as  against  William  Herdman.  To  this  there 
was  a  demurrer. 

For  the  demurrant  it  was  argued  that  the  judgment  on  the  first 
scire  facias  was  a  mere  judgment,  reviving  the  former  judgment; 
and  a  set-off,  if  not  pleaded  to  that,  was  not  precluded  from  being 
pleaded  to  the  second  scire  facias.  And  although  a  payment  made 
before  the  judgment  on  the  first  scire  facias  must  be  pleaded,  an  ac- 
count stands  on  different  grounds.  The  party  may  set-off  the  ac- 
count or  not,  as  he  pleases ;  he  may  bring  an  action  on  it  if  he  please ; 
but  a  payment  cannot  be  the  subject  of  an  action,  and  must  be  plead- 
ed. That  the  defendant  here  had  no  obligation  to  reply  the  account 
as  a  set-off,  and  had  the  right  to  set  it  off  to  this  second  scire  facias. 

W.  H.  Rogers  and  Gray  contra,  argued  that  the  attempt  was  to 
set-off  a  long  medical  account  of  Doct.  Morris  against  Wm.  Herd- 
man,  which  was  barred  on  its  face  by  the  act  of  limitation;  and  an 
account  which  Doct.  Morris  never  set  up  against  him.  That  the 
confession  of  judgment  on  the  first  scire  facias  by  Doct.  Morris  sub- 
ject to  payments  and  discounts,  if  made  appear  within  three  months, 
concluded  him  as  to  all  matters  that  he  might  have  pleaded  to  the  first 
scire  facias.  He  had  a  time  to  make  his  payments  and  discounts 
appear;  that  time  has  passed. 

The  principle  as  stated  in  the  books  is  a  general  principle,  and  not 
confined  to  a  mere  payment,  but  extends  to  any  defence.  It  is  that 
the  defendant  is  estopped  from  making  any  defence  after  scire  fa- 
cias, inconsistent  with  the  judgment  on  that  scire  facias.  Now  by 
the  confession  of  Doct.  Morris  he  has  admitted  this  debt  to  be  due; 
and  it  is  not  competent  for  his  administrators  now  to  controvert  it. 
1  Harr.  Rep.  139,  WorJcnot  vs.  Millen.  In  the  first  scire  facias  judg- 
ment was  confessed  by  the  defendant  in  his  lifetime,  with  liberty  to 
show  any  payments  or  discounts.  This  was  equivalent  to  a  plea  of 
set-off.  The  present  defence  was,  therefore,  taken  in  the  first  scire 
facias,  and  the  opportunity  afforded  of  making  it  available;  and  the 
failure  to  do  so  brings  the  case  directly  within  Worknot  and  Millen. 

By  precluding  this  defence  here,  the  defendant  is  left  to  his  reme- 
dy on  his  account,  and  he  may  bring  his  suit,  which  will  then  be 
subject  to  all  proper  defences :  but  by  permitting  him  to  bring  it  in 
here  by  way  of  plea  to  this  scire  facias,  we  are  precluded  from  any 
but  one  replication;  as  by  the  rules  of  pleading  (now  changed  in 
England,)  you  can  make  but  a  single  replication  to  each  plea.  We 
could  reply  here  only  the  statute  of  limitation  to  this  plea,  though 
we  might  have  other  defences. 

J.  A.  Bayard  in  replv.  The  question  is  simply  whether  a  party  is 
bound  to  plead  a  s^t-off  to  a  scire  facias  on  the  judgment,  as  if  it 
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were  a  payment;  or  whether  he  may  not  confess  judgment  for  the 
full  amount  of  the  judgment  on  which  the  scire  facias  was  issued, 
and  retain  his  right  of  action  on  his  own  demand,  or  set  it  up  to  any 
subsequent  scire  facias.  I  agree  that  if  this  defence  was  set  up  it  is 
conclusive;  but  the  record  here  does  not  show  that  such  is  the  case. 

As  to  the  form  of  entering  the  judgment  on  the  first  scire  facias, 
it  has  never  been  considered  that  if  the  party  did  not  bring  forward 
his  discounts  he  would  therefore  ever  afterwards  be  precluded  from 
recovering  on  any  of  his  claims. 

The  right  to  set-off  is  a  right  given  by  statute,  not  existing  at  com- 
mon law. 

By  the  Court. 

J.  M.  Clayton,  Chief  Justice : —  Looking  into  the  body  of  this  writ 
of  scire  facias,  we  find  that  Porter  and  wife  are  plaintiffs,  and  that 
execution  is  by  them  demanded  against  the  executors  of  John  L.  Mor- 
ris. The  name  of  Herdman  is  no  where  mentioned  in  the  writ.  He 
is  not  the  legal  plaintiff,  nor  does  he  ask  the  execution.  But  he  is  the 
man  for  whose  use  the  writ  issued,  and  being  really  entitled  to  the 
avails  of  the  execution,  is  commonly  and  properly  enough  called  the 
equitable  plaintiff  or  party  who,  in  equity,  is  entitled  to  the  judgment. 
We-  do  not  know  him  on  what  is  sometimes  called  the  law  side  of  the 
court.  Here  is  a  demurrer  to  a  plea  of  set-off,  and  that  plea  avers 
that  Herdman  was  indebted  to  the  defendant.  Had  the  plea  alledg- 
ed  a  set-off  against  Porter  and  wife,  who  are  the  legal  plaintiffs,  we 
should  have  had  another  case  to  consider.  In  that  case,  parties  who 
are  recognized  in  a  court  of  law  as  plaintiff  and  defendant,  would 
have  been  arrayed  before  us.  But  in  a  court  of  law,  we  cannot  re- 
cognize any  one  as  plaintiff,  who  does  not  appear  to  be  such  by  the 
body  of  the  writ  of  scire  facias.  Herdman's  name  here  appears  on- 
ly on  the  back  of  the  writ,  as  a  cestui  que  use.  A  plea  of  payment, 
setting  forth  a  payment  to  Herdman  and  not  to  Porter  and  wife,  could 
not  be  pleaded  in  this  case.  In  such  a  case,  the  defendant  having 
honestly  paid  the  debt  to  the  cestui  que  use,  is  not  without  remedy 
here,  if  he  seeks  it  rightly.  He  may  apply  to  the  equity  side  of  the 
court,  by  motion  for  a  rule  to  stay  proceedings  on  the  judgment 
until  the  payment  be  allowed.  The  court  in  such  cases,  has  always 
stayed  the  proceedings,  where  it  appeared  satisfactorily  that  the  pay- 
ment had  been  made  to  the  cestui  que  use  or  equitable  plaintiff,  and 
a  plea  of  payment  to  the  legal  plaintiff  may  be  sustained  by  evidence 
of  a  payment  to  his  order.  We  have  adopted  a  convenient  mode  of 
effecting  justice,  by  sending  issues  to  a  jury  without  driving  the  par- 
ties into  chancerv,  and  do  not  intend  to  abandon  the  ancient  course 
of  the  court  at  all,  when  we  say  that  where  the  set-off  is  against  one 
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who  is  merely  entitled  to  the  beneficial  interest  in  the  judgment,  but 
who  has  no  right  to  be  considered  as  a  legal  party,  we  must  overrule 
this  special  plea,  strictly  on  t"he  law  side  of  the  court.  Were  the  ap- 
plication made  to  our  equitable  discretion,  to  stay  proceedings  on 
proof  of  the  set-off  alleged,  it  might  be  a  very  different  matter. 

There  are  some  cases,  where  by  express  statutory  provisions,  a 
cestui  que  wse  or  party  entitled  to  the  beneficial  interest  in  a  suit,  is 
a  legal  plaintiff,  as  in  suits  on  public  bonds  and  recognizances,  where 
the  state  is  the  nominal  plaintiff.  The  act  of  24th  January,  1811, 
(Digest J  43-4,)  enables  assignees,  who  are  legally  such  under  its  pro- 
visions, to  sue  in  their  own  names,  and  all  these  are  legal  plaintiffs, 
against  whom  a  plea  of  payment  or  set-off  in  a  proper  case,  or  any 
other  legal  defence  w^ould  be  available  in  a  court  of  law.  But  Herd- 
man  is  not  such  an  assignee.  Were  we  to  allow  this  plea,  we  might 
next  expect  that  in  an  action  on  a  book  account  brought  for  the  use 
of  a  third  person,  such  person  should  also  be  treated  throughout  the 
pleadings  as  a  legal  plaintiff,  and  the  declaration  itself  be  filed  in  his 
name. 

This  question,  (if  it  can  be  called  one,)  was  decided  by  the  High 
Court  of  Errors  and  Appeals  of  this  state,  the  late  chancellor  Kidge- 
ly  presiding,  on  a  writ  of  error  to  the  court  of  Common  Pleas,  at  the 
adjourned  November  term  of  the  court  of  errors,  in  1834.  The  Com- 
mercial Bank  of  Delaware  had  entered  judgment  for  a  large  debt 
against  Jacob  Biddle,  Philip  D.  Fiddeman,  ISTimrod  Morris  and  Reu- 
ben Anderson.  Biddle,  the  principal  debtor  became  insolvent.  An- 
derson died,  and  the  bank  collected  the  debt  from  the  two  sureties, 
Fiddeman  and  Morris.  The  judgment  was  then  marked  for  the  use 
of  Fiddeman  and  Morris,  and  at  their  instance,  a  scire  facias  was 
brought  on  it  against  Charles  Polk,  administrator  of  Reuben  Ander- 
son, the  other  surety,  to  recover  his  aliquot  part  of  the  debt.  The 
defendant  pleaded  payment,  and  showed  that  the  legal  plaintiff  (the 
bank)  had  been  paid  by  the  equitable  plaintiff's  themselves,  and  there- 
fore insisted,  that  as  no  legal  assignment  had  been  made  to  them  ac- 
cording to  the  act  of  assembly,  there  could  be  no  recovery.  The 
court  of  errors  sustained  this  position,  and  the  equitable  plaintiffs  ha- 
ving failed  in  this  suit,  afterwards  filed  a  regular  assignment  under 
the  act  in  their  favor,  brought  a  new  scire  facias  in  which  they  were 
legal  plaintiffs  and  recovered. 

The  act  about  defalcation  {Digei^t.  Ill,)  authorizes  "a  defendant 
in  his  plea  and  answer  to  the  plaintiff's  dpclnratinn.  to  acknowled<re 
the  debt  which  the  plaintiff  demands  of  him,  and  defalk  what  the 
plaintiff  is  indebted  to  him."    The  writ  of  scire  facias  here  is  the  de- 
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claration,  and  Herdman  (the  cestui  que  use)  though  the  party  holding 
the  judgment,  is  not  treated  as  plaintiif  in  any  part  of  the  writ. 

This  case  came  on  again  at  the  next  term  for  trial  on  other  pleas, 
when  the  defendants'  counsel  objected  to  the  probate  which  was 
made  by  William  Herdman,  and  also  by  Jacob  P.  Herdman,  the  ces- 
tuis  que  use,  but  not  by  Porter  and  wife;  and  it  was  insisted  that 
the  decision  on  the  question  of  set-off  covered  this  point,  and  made 
a  probate  by  the  legal  party  necessary. 

Harrington,  Judge : —  The  distinction  is  obvious.  The  "  act  about 
defalcation"  (Dig.  Ill,)  authorizes  the  defendant  in  his  plea  or  an- 
swer to  the  plaintiff's  declaration  "  to  defalk  what  the  plaintiff  is 
indebted  to  him  the  said  defendant;  "  thus  authorizing  a  set-off  be- 
tween the  parties  plaintiff  and  defendant  on  the  record,  but  not  ex- 
tending it  to  others  who  may  be  equitably  or  beneficially  interested 
in  the  matter.  Under  this  statute  therefore,  the  court  might  refuse 
to  allow  a  defendant  to  set-off  a  debt  due  from  a  person  standing 
merely  as  an  assignee  of  the  equitable  interest,  and  not  being  a  legal 
party  plaintiff  on  the  record. 

But  the  act  requiring  probates  (Dig.  226,)  directs  the  "  person 
holding  the  debt "  to  make  the  affidavit ;  and  in  case  of  assignment 
after  the  debtor's  death,  it  requires  affidavit  to  be  made  by  the  per- 
son "  who  held  the  debt  at  the  death  as  well  as  by  the  assignee," 
designing  to  extend  it  to  the  person  who  is  entitled  to  receive  the 
money,  though  such  person  may  not  be  a  legal  assignee.  And  a 
cestui  que  use  is  clearly  such  a  person.  The  use  is  authorized  by 
the  34th  rule  of  court  to  be  indorsed  on  the  record  of  a  suit  or  judg- 
ment, and  takes  effect  from  the  time  of  indorsement;  after  the  use 
marked  on  the  record,  the  cestui  que  use  would  be  entitled  to  enter 
satisfaction  of  the  judgment;  and  a  paymnt  to  the  nominal  plaintiff 
afterwards,  would  not  be  good  as  against  the  cestui  que  use.  For 
these  purposes  the  court  recognize  the  cestui  que  use  as  the  person 
entitled  to,  or  holder  of  the  debt,  and  who  of  course  ought  to  make 
the  probate. 

If  there  was  anv  doubt  whether  his  affidavit  would  be  sufficient 
without  that  also  of  the  assignor,  such  doubt  would  in  this  particular 
case  be  removed,  bv  the  fact  that  a  judgment  has  already  been  re- 
covered on  a  former  scire  facias,  at  suit  of  the  first  assignee,  Wm. 
Herdman. 

Judgment  for  plaintiff. 

Gray  and  W.  H.  Boners,  for  plaintiff. 

J.  A.  Bayard,  for  defendants. 
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JOHN  WHITEMAN'S  Ex'x.  vs.  THE  WILMINGTON  AND  SUS- 
QUEHANNA RAIL  EOAD  COMPANY. 

Trespass  will  lie  against  a  corporation. 

The  state  having  the  right  of  eminent  domain  in  all  the  lands  of  its  citizens, 

may  assert  this  paramount  title  and  divest  private  property  for  public  use, 

making  just  cotnpensation. 
The  state  may  exercise  this  right  through  private  corporations  or  individuals, 

as  well  as  by  its  more  direct  agents. 
The  legislature  is  to  judge  of  the  propriety  and  necessity  of  divesting  private 

property  for  public  purposes;  and  it  may  provide  the  mode  of  assessing  the 

compensation. 
The  supplement  to  the  Wilmington  and  Susquehanna  Rail   Road   Company's 

charter   passed  at  the  special   session  of  the  legislature   in  July,   1835,   is 

constitutional. 
The  taking  private  property  for  making  this  rail  road  is  lawful ;   it  being  a 

public  improvement  such  property  is  applied  to  public  use,  though  vested  in 

a  private  corporation ;  and  the  mode  of  assessing  compensation  provided  by 

that  act  is  not  liable  to  any  constitutional  objection, 
Jn  assessing  compensation,  the  advantage  or  injury  resulting  to  the  owner  of 

the  lands  from  the  construction  of  the  rail  road,  may  be  considered.     The 

intrinsic  value  of  the  land  taken  is  not  the  true  rule  of  damages. 
The  Governor  is  the  sole  judge,  under  Art.  3,  Sec.   12,  of  constitution,  of  the 

"  extraordinary  occasions  "  for  convening  the  general  assembly. 

Questions  reserved  by  the  Superior  Court,  New  Castle  county, 
for  hearing  before  all  the  judges. 

The  case  came  up  to  the  Court  of  Appeals,  on  the  questions  reser- 
ved ;  and,  there  being  a  legal  exception  to  the  Chancellor  and  judges 
Clayton  and  Black,  the  court,  on  motion,  certified  this  fact  to  the 
governor,  who  appointed  and  commissioned  as  judges  ad  litem,  Mar- 
tin  W.  Bates  and  Robert  Frame,  Esquires,  of  Kent  county. 

This  was  an  action  of  trespass  quare  clausum  fregit  by  Whiteman, 
against  tlie  rail  road  company,  for  entering  upon  his  land  for  the  pur- 
pose of  making  their  road  through  the  same.  The  defendants  plead- 
ed not  guilty,  and  a  justification  under  their  charter,  on  which  issues 
were  joined;  and  the  questions  of  law  reserved. 

It  was  agreed  that  John  Wliitx'nian  was  seized  in  fee  of  the  land; 
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and  that  defendants  entered  thereon  for  the  purpose  of  making  a  rail 
road  under  the  authority  of  their  charter,  and  particularly  of  the  act 
of  24th  July,  1835,  passed  at  a  special  session  of  the  legislature,  con- 
vened for  that  purpose  by  the  governor :  that  defendants  in  pursuance 
of  ^he  provisions  of  that  act,  obtained  a  condemnation  of  plaintiff';* 
land,  which  was  valued  by  the  commissioners  at  $650,  which  they 
tendered  to  plaintiff;  and,  on  his  refusal  to  accept  the  same,  it  was 
deposited  to  his  credit  in  the  Bank  of  Delaware;  after  which  they 
entered  plaintiff's  land,  which  was  the  trespass  complained  of. 

The  case  was  argued  in  writing,  by  W.  H.  Rogers  for  plaintiff,  and 
J.  A.  Bayard  for  defendants. 

For  the  plaintiff  it  was  urged: — 

1st.  That  the  Wilmington  and  Susquehanna  Rail  Road  Company 
is  a  PRIVATE  corporation.  Charter.  Angell  &  Ames,  8,  22;  4  Wheat. 
518 ;  1  Baldwin,  223. 

2d.  That  trespass  will  lie  against  a  corporation.  Ang.  &  Ames, 
224-6;  4  Sergt.  &  Rawle,  6;  16  East,  6;  14  Com.  Law  Rep.  159; 
3  Peters,  400-9;  Dig.  Del  Laws,  97;  2  Harr.  Rep.  67,  Wilson  vs. 
Rockland  Man.  Co. 

3d.  That  the  supplement  to  the  company's  charter,  passed  at  the 
extra  session  of  1835,  is  unconstitutional.  1st.  Because  the  legis- 
ture  was  unconstitutionally  convened,  and  their  acts  therefore  void. 
(Art.  3,  sec.  12,)  3  Story,  413,  435;  1  Blac.  Com.  App'x.  344;  6 
Cranch,  135;  6  Wheat.  230.  2d.  Because  the  legislature  has  no 
power  to  transfer  the  property  of  an  individual  to  a  private  corpora- 
tion. It  may  be  "  taken  or  applied  to  public  use,"  but  not  transfer- 
red. 1  Blac.  Com.  App'x.  344;  3  Story,  268;  2  Dall.  310;  1  Bay, 
252;  20  Johns.  103;  1  Bald.  222;  6  Cranch,  135.  3d.  Because,  if 
the  property  of  plaintiff  has  been  applied  to  public  use,  there  is  no 
constitutional  compensation  provided.  3  Story,  661 ;  2  Bay;  2  Dall. 
312,  315.  4th.  Because  plaintiff  is  deprived  of  the  right  of  trial  by 
jury.  1  Bay,  390;  2  Dall.  312;  1  Bald.  5th.  Because  the  property  of 
plaintiff  has  been  divested  without  judicial  action.  6th.  Because  the 
legislature  has  usurped  judicial  power.  6  Cranch,  135;  3  Dall. 
394;  3  Story,  413,  435;  4  Wheat.  579,  588.  (Commissioners  do  not 
constitute  an  "  other  court  "  under  Art.  6,  sec.  1.)  Sergt.  on  Const' n. 
378.  7th.  Because,  by  omitting  to  provide  for  a  judgment  on  the  re- 
port of  the  commissioners,  the  legislature  has  divested  the  jurisdiction 
of  the  court  as  established  in  Art.  6,  sees.  1,  4. 

4th.  That  the  company  were  trespassers  because  they  had  not 
pursued  the  powers,  and  complied  with  the  conditions  of  their  char- 
ter.   Starkie;  1  Bald.;  20  Johns.  743 :  2  Dall.  316. 

The   defendant's   counsel   contended : — 


516  Whiteman's  Ex'x.  vs.  Tue  W.  &  S.  R.  R.  Co. 

1st.  That  an  action  of  trespass  will  not  lie  against  a  corporation. 

2d.  That  if  it  will,  the  trespass  must  be  shown  to  be  authorized 
under  their  common  seal  to  sustain  the  action.  Com.  Dig.  Franchise, 
(F.)  15,  19;  Pleader,  (2  B.  2.)  1  Blac.  Com.  Tit.  Corp.;  Bac.  Abdgt. 
1  Saund.  Plead.  &  Ev.  386,  449;  1  Salk.  192;  4  Wheaton,  636;  3 
Reeves'  Eng.  Laws,  88;  8  East,  230;  1  Kyd  on  Corp.  223-5;  6 
Vin.  Abdgt.  300.    Corp.  (2  pi.  15.)  Fitz.  N.  B.  (F.). 

3d.  That  the  supplement  to  the  charter  of  the  company,  passed 
July  24th,  1835,  is  constitutional;  and  that  he  defendants,  by  their 
proceedings  under  it,  acquired  the  light  to  enter  upon  the  lands  upon 
which  it  is  alledged  the  trespass  was  committed,  and  that  the  title  to 
the  said  lands  became  vested  in  them  by  virtue  of  said  supplement  and 
proceedings.  20  Johns.  735,  Rogers  vs.  Bradshaw;  7  Johns.  C.  R. 
330,  Jerome  vs.  Ross;  4  Wend.  647,  Wheelock  vs.  Young  et  al.;  2 
Peters,  251,  Wilson  vs.  B.  B.  C.  Marsh  Comp.;  12  Mass.  R.  466;  3 
Paige  R.  45,  Beekman  vs.  S.  <&  8.  R.  R.  Co.;  11  Mass.  R.  364,  Stow- 
dl  vs.  Flagg;  1  Pick.  430;  1  Cranch,  299;  1  Paines'  Ch.  R.;  1  Nott 
i&  M'Cord,  387;  4  Wheat.  669;  1  Pick.  495-6;  2  Johns.  Cha.  R. 
166;  14  Wend.  51,  Bloodgood  vs.  M.  &  H.  R.  R.  Co.;  3  B.  £  Adolph. 
271 ;  4  Cowen,  23 ;  5  Johns.  Cha.  Rep.  379. 

The  opinion  of  the  court  was  delivered  by  Bates,  Judge  ad  litem. 

Bates,  Justice : —  This  is  an  action  of  trespass  quare  clausum  f re- 
git, brought  by  John  Whiteman,  (now  deceased)  in  his  lifetime, 
against  the  defendants,  a  corporation,  created  by  an  act  of  the  general 
assembly  of  the  state,  passed  the  18th  of  January,  1832,  and  continu- 
ing and  now  in  operation  under  said  act  and  several  supplements, 
passed  the  4th  of  February,  1833,  the  26th  of  January,  1835  and  the 
24th  of  July,  1835,  respectively. 

The  injury  complained  of  in  the  declaration  is,  in  substance,  that 
the  defendants  tortiously  broke  and  entered  the  plaintiff's  close,  and 
laid  their  railway  through  his  land,  without  his  consent  and  against 
his  will,  doing  him  great  damage,  by  excavating  his  high  and  filling 
up  his  low  land.  After  the  pleas  of  not  guilty  and  justification,  and 
issues  on  those  pleas,  the  questions  of  law  are  brought  before  the 
court  in  the  form  of  a  statement  of  facts  agreed  upon,  accompanied 
by  the  points  of  law  raised  by  each  party,  with  a  written  argument 
of  counsel  on  both  sides. 

The  material  facts  submitted  are,  that  at  the  time  of  the  supposed 
trespasses  mentioned  in  the  declaration,  the  plaintiff  was  seized  in  fee 
of  the  land  upon  which  they  are  alledged  to  have  been  committed ; 
that  the  further  supplement  to  their  charter,  under  which  the  defen- 
dants justify,  was  passed  by  the  general  assembly,  (at  an  extra  ses- 
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fiion)  on  the  24th  of  July,  1835;  and  that  a  message  was  delivered 
by  the  governor  to  the  general  assembly  at  that  extra  session,  which 
supplement  and  message  are  referred  to,  and  make  parts  of  the  case. 
By  this  supplement  it  was  provided  that  whenever  it  should,  in  the 
opinion  of  the  directors  of  the  Wilmington  and  Susquehanna  Rail 
Road  company,  be  necessary  for  the  company  to  enter  into  and  up- 
on, and  occupy  any  lands  or  tenements,  thoy  should  signify  the  same 
to  commissioners  named  in  the  act,  whose  duty  it  should  be,  under 
oath  or  affirmation,  fairly  to  estimate  the  damages  that  might  be  done 
to  said  lands  and  tenements  by  such  entry  and  occupation,  and  to 
examine  and  survey  the  land,  and  report  their  proceedings  to  the 
prothonotary  of  the  Superior  Court  for  New  Castle  county.  That  it 
should  be  the  duty  of  the  commissioners,  in  estimating  such  damage, 
to  consider  the  advantages  as  well  as  disadvantages  resulting  to  the 
owner  or  owners  of  the  land  from  the  rail  road;  and  that  upon  the 
return  of  the  report  of  the  commissioners  and  payment  by  the  com- 
pany of  the  sum  therein  specified,  the  company  should  become  seized 
of  the  same  estate  in  the  lands  taken,  which  the  owner  or  owners 
had  held  in  the  same.  That  if  any  owner  should  refuse  to  accept 
said  sum,  or  be  a  minor,  feme  covert,  or  absent  from  or  residing  out 
of  the  state,  the  company  might  cause  said  sum  to  be  deposited  to 
his  or  her  credit  in  the  Farmers'  Bank  of  the  State  of  Delaware,  or 
in  the  Bank  of  Delaware,  in  the  city  of  Wilmington,  and  that  such 
deposit  should  operate  as  payment,  to  all  intents  and  purposes.  But 
that  any  owner  or  owners  dissatisfied  with  any  such  report  might,  at 
the  next  term  after  it  was  returned,  apply  to  the  Superior  Court, 
which  court  might  direct  a  writ  of  ad  quod  damnum  to  be  issued  to 
the  sheriff  of  the  county,  commanding  him  to  inquire  by  a  jury,  what 
damages  would  be  sustained,  and  make  return  to  the  court,  &c. 

It  is  agreed  that  after  the  passing  of  this  supplement,  the  defendants 
gave  notice  to  the  commissioners  named  in  the  supplement,  signify- 
ing that  in  the  opinion  of  ^^he  directors  it  was  necessary,  for  the  pur- 
pose of  making  the  road,  to  enter  upon  and  occupy  certain  lands  of 
the  plaintiff  described  in  the  notice,  and  that  the  commissioners,  on 
the  8th  of  August,  1835,  made  and  returned  to  the  prothonotary  of 
New  Castle  county,  an  estimate  of  damage,  &c.,  which  the  said  pro- 
thonotary filed  in  his  office;  which  notice  and  report  are  also  refer- 
red to,  and  taken  as  parts  of  the  statement.  That  the  defendants 
tendered  to  the  plaintiff  $650,  being  the  amount  of  damage  estimated 
by  the  commissioners  and  mentioned  in  their  report,  and  this  being 
refused  by  him,  they  deposited  the  same  to  his  credit  in  the  Bank  of 
Delaware.  That  after  the  said  deposite  the  defendants,  bv  one  Tho- 
mas White,  their  agent,  did  enter  into  that  part  of  the  plaintiff's  land 
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described  in  said  report  to  the  prothonotary,  and  did  therein  the  se- 
veral acts  complained  of,  and  paid  the  said  Thomas  White  for  sun- 
dry excavations  made  by  him  upon  said  land. 

The  defendants  insist  that  they  are  not  herein  trespassers : —  Ist. 
Under  the  plea  of  not  guilty  they  say  that  trespass  vi  et  armis  does 
not  lie  against  a  corporation  aggregate  or  that  if  it  lie  at  all,  it  is  on- 
ly where  the  acts  supposed  to  constitute  the  trespass  are  authorized 
by  the  corporation  under  its  seal.  2d.  They  justify  the  several  acts 
complained  of,  insisting  that  by  the  supplement  to  their  charter,  made 
a  part  of  the  case  stated,  and  their  proceedings  under  it,  the  title  of 
the  lands  on  which  the  trespass  is  alledged  to  have  been  committed 
became  vested  in  them,  and  that  they  had  a  right  to  enter  upon  them 
and  use  them  for  their  road. 

The  plaintiff  on  the  other  hand  insists  that,  in  this  country  especi- 
ally, trespass  vi  et  armis  does  lie  against  a  corporation;  and  replies 
to  the  defence  upon  the  merits : —  1st.  That  the  supplement  of  July, 
1835,  is  unconstitutional;  and  2d.  That  even  allowing  its  constitu- 
tionality, the  defendants  have  not  pursued  the  provisions  and  com- 
plied with  the  conditions  of  their  charter,  and  are  therefore  none  the 
less  trespassers. 

To  show  that  trespass  does  not  lie,  the  defendants  rely  upon  Com. 
Dig.  Title  Franchise,  F.  19,  and  Title  Pleader,  2  ^.  13 ;  1  Black  Com. 
Title  Corporation;  1  Saunders'  PI.  &  Ev.  386 ;  1  Salk.  192 ;  8  East, 
230;  1  Kyd's  Corp.  223,  25;  Reeves'  Eng.  Com.  Law,  88;  6  Vin. 
Air.  300;  and  Fitzh.  N.  B.  F.  87. 

The  plaintiff,  in  favor  of  trespass,  cites  among  other  authorities,  16 
East,  6;  Cowp.  Rep.  86;  14  Com.  Law.  Rep.  159;  4  Serg.  &  Rawle, 
6;  Angell  &  Ames,  224-26;  3  Peters,  400-9;  Dig.  Del.  Laws,  97. 

In  all  the  authorities  cited  by  both  sides,  as  well  as  in  many  not 
referred  to  by  either,  we  have  looked  in  vain  for  a  direct  deci- 
sion of  this  question.  The  opinions  of  eminent  judges,  and  the  con- 
clusions of  elementary  writers  of  great  reputation,  are  sufficiently 
accessible,  and  stand  in  direct  opposition  to  each  other.  It  is  re- 
markable, however,  that  a  question  which  seems  to  have  been  agita- 
ted for  centuries,  should  not  to  the  present  day,  have  been  made  the 
subject  of  express  and  dirct  judicial  decision.  At  least  we  have  not 
been  able  to  find  such  a  decision,  in  any  report  either  ancient  or  mo- 
dern ;  nor  do  we  decide  it  now,  as  involved  in  our  own  view  of  this 
case ;  but  as  the  point  is  made,  we  think  we  should  not  let  the  op- 
portunity to  settle  the  question  in  this  state  pass  unimproved. 

It  cannot  be  denied  that  both  Viner  and  Comyn  speak  of  the  law 
as  settled ;  that  trespass  lies  not  against  a  corporation  aggregate. 
They  both  assign  the  same  reason,  viz:  that  capias  and  exigent  do 
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not  lie,  and  they  agree  in  citing  Broion  on  Corporations,  Theloal  and 
Thorpes  Assizes.  Comyn  adds  in  the  next  sentence,  that  a  subpoena 
will  not  lie,  inasmuch  as  a  corporation  has  no  conscience.  Holt,  in 
Salkeld,  192,  considers  a  corporation  incapable  of  doing  an  act  in 
pais,  without  a  common  seal.  And  Lawrence,  justice,  in  8  East, 
230,  takes  for  granted,  that  trespass  does  not  lie  against  a  corpora- 
tion. And  still  more,  recently,  Mr.  Saunders,  in  his  excellent  trea- 
tise on  pleading  and  evidence  informs  us,  that  though  trover  may  be 
supported,  yet  that  it  has  been  held  that  trespass  cannot,  and  he  cites 
Lawrence. 

The  reasons  which  give  rise  to  this  rule  have  certainly  long  since 
ceased  to  exist,  if  indeed  there  ever  was  any  thing  in  them.  In  our 
country,  neither  exigent  nor  capias  of  the  kind  intended,  were  ever 
used;  nor  is  it  easy  to  conceive  why  a  capias,  or  a  writ  of  any  kind 
to  hold  the  body,  should  be  deemed  essential  in  an  action  of  trespass, 
more  than  in  any  other.  It  is  believed  to  be  less  frequently  used,  and 
in  some  cases  of  trespass,  as  replevin,  is  not  even  allowable.  The 
same  objection  moreover,  if  objection  it  be,  would  apply  with  equal 
force  to  all  actions,  the  general  issue  in  which  is  not  guilty;  for  in 
all  such  actions  a  capiatur  is  a  part  of  the  judgment  at  common  law. 

The  defendant's  counsel  admits  that  no  good  reason  why  the  ac- 
tion should  not  lie,  can  be  found  in  common  sense ;  but  he  considers 
the  law  as  settled,  and  submits  that  this  court  ought  not  by  judicial 
legislation  to  alter  the  rights  and  liabilities  of  corporations,  merely 
because  they  may  originally  have  been  founded  in  forms  and  techni- 
calities. Could  we  be  persuaded  that  the  law  is  so  settled,  we  cer- 
tainly should  shrink  from  the  responsibility  of  attempting  to  repeal  or 
even  modify  it  by  judicial  legislation,  however  technical  and  insuffi- 
cient, or  even  ridiculous  to  our  apprehensions,  the  reason  of  the  law 
might  appear.  But  we  are  not  so  convinced.  The  case  of  Yarho- 
rough  vs.  The  Bank  of  England,  Ifi  East,  6,  was  decided  on  the  prin- 
ciple, that  actions  for  torts,  without  distinction,  would  lie  against  a 
corporation ;  and  Lord  Ellenborough,  delivering  the  opinion  of  the 
court  of  King's  Bench,  cites  several  cases  in  which  trespass  had  been 
maintained  in  very  early  times,  under  circumstances  which  preclude 
the  inference  that  an  objection  to  the  form  of  action  was  then  con- 
sidered available.  His  own  opinion  was,  that  trespass  had  been  and 
still  might  be  maintained ;  and  that  the  want  of  authority  under  the 
corporate  seal,  to  do  the  act  complained  of,  was  not  material.  In- 
deed, the  argument  of  the  opinion  delivered  seems  to  be,  that  inas- 
much as  trespass  vi  et  armis  (the  higher  grade  of  tort,)  may  be  main- 
tained, therefore,  trover  and  case  generally  will  also  lio.  In  Riddle 
vs.  The  proprietors  of  the  Locks  aud  Canals  on  the  Merrimack  river.  7 
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Mass.  Rep.  18G-8,  although  an  action  for  non-feasance,  Parsons,  chief 
justice,  enters  fully  and  ably  into  this  question.  He  shows  on  the  au- 
thority of  Theloal  himself,  the  principal  reference  of  Viner  and  Comyn, 
that  'Thorpe's  opinion,  so  much  relied  upon,  had  been  overruled  in 
England  as  to  certain  trespasses;  and  takes  what  strikes  us  as  a  most 
sensible  distinction  between  corporations  of  a  public  nature,  called 
quasi  corporations,  against  which  trespass  may  not  lie,  and  proper 
corporations  aggregate,  by  which  is  meant  money  and  business  cor- 
porations, against  which  the  action  may  well  be  maintained.  So  in 
a  Pennsylvania  case,  Chesnut  Hill  and  iSpring  House  Turnpike  Com- 
pany vs.  Butter,  4  Serg.  &  Rawle,  G,  Ingersoll,  for  the  corporation, 
insists  that  no  distinction  can  be  taken  between  a  misfeasance  where 
the  injury  is  consequential,  and  one  where  it  is  direct;  and  argues, 
therefore,  that  because  (as  he  takes  it  for  granted,)  trespass  vi  et  ar- 
mis  cannot  be  maintained,  an  action  on  the  case  for  a  misfeasance 
will  not  lie;  indirectly  admitting,'  that  if  the  action  then  pending, 
being  for  a  misfeasance,  could  be  maintained,  so  might  trespass.  The 
court,  nevertheless,  sustained  that  action;  and  Tilghman,  chief  jus- 
tice, in  delivering  tlie  opinion,  speaking  of  the  subtilty  and  technica- 
lity of  the  defence  set  up,  remarks  that  "  it  is  much  more  reasonable 
to  say  that  where  a  corporation  is  authorized  by  law  to  make  a 
road,  if  any  injury  is  done  in  the  course  of  making  that  road  by  the 
persons  employed  under  its  authority,  it  shall  be  responsible  in  the 
same  manner  that  an  individual  is  responsible  for  the  acts  of  his  ser- 
vants touching  his  business,"  and  that  "  there  is  no  solid  ground  for 
a  distinction  between  contracts  and  torts."  Angell  &  Ames  on  Cor- 
porations, 224-6,  may  Be  read  to  the  same  effect;  and  chief  justice 
Marshall,  in  a  case  cited  by  them,  3  Peters,  409,  lays  it  down  as  well 
settled  that  money  corporations  and  those  carrying  on  business  are 
liable  for  torts,  not  of  a  particular  description  only,  but  torts  ge- 
nerally, committed  by  their  agents.  It  is  also  remarkable  that 
Bloodgood  vs.  The  Mohawk  and  Hudson  Rail  Road  Company,  14  Wen- 
dall,  51,  a  case  much  relied  on  by  the  defendants  in  the  other  and 
more  important  branch  of  this  cause,  was  an  action  of  trespass,  and 
that  no  exception  seems  to  have  been  taken  on  this  ground. 

Other  cases  might  l)e  mentioned,  but  these  are  deemed  sufficient  to 
show  not  only  that  there  is  no  settled  rule  of  law  in  this  country  ex- 
empting corporations  from  the  action  of  trespass,  but,  as  we  think, 
that  the  preponderance  of  authority  sustains  the  action.  Even  should 
there  be  more  of  soundness  than  we  discover  in  these  technicalities, 
}>ehind  which  defendants  of  this  class  have  so  often  sought  to  protect 
thems<dves,  the  difficulty  is  disposed  of  in  tliis  state  bv  the  "  Act  for 
expediting  suits  against  corporations,"  which  provides  that  suits  may 
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be  brought  against  them  at  law,  by  summons,.,  and  in  chancery  by 
subpoena,  and  that  if  they  fail  to  appear  by  attorney,  judgment  shall 
be  rendered  as  in  ordinary  cases  of  judgment  by  default.  There  is 
certainly  nothing  in  reason  or  justice  to  entitle  them  to  the  exemp- 
tion claimed.  Numerous  as  they  have  become,  and  constantly  mul- 
tiplying in  the  midst  of  us  as  they  are,  it  would  be  unjust  to  society, 
as  well  as  unreasonable  in  itself,  to  suffer  them  to  escape  the  conse- 
quences of  direct  injuries  inflicted  upon  citizens  by  their  agents  in 
the  prosecution  of  their  business. 

We  are,  therefore,  of  opinion  that  this  suit,  so  far  as  the  form  of 
action  is  concerned,  is  well  brought. 

We  next  consider  the  more  important  question,  whether  the  pro- 
visions of  the  supplement  of  the  24th  July,  1835,  for  the  appropriation 
of  the  property  of  individuals  to  this  rail  road,  are  within  the  limits 
of  the  constitutional  power  of  the  general  assembly. 

On  the  one  hand,  it  is  not  pretended  that  the  property  of  one  indi- 
vidual can,  by  any  power  known  to  our  institutions,  be  transferred 
against  his  consent  to  another,  or  to  any  number  of  individuals,  as 
such;  or  even  to  the  public,  without  a  just  compensation. 

Two  considerations  or  inquiries  present  themselves,  as  covering 
this  part  of  the  case — 1st.  Is  the  use  to  which  the  legislature  has  at- 
tempted to  appropriate  the  land  of  Mr.  Whiteman,  a  public  use?  and 
2d.  If  so,  does  the  act  secure  to  the  individual  owner  a  just  compensa- 
tion? 

It  is  the  established  doctrine  of  this  country,  as  well  as  of  England, 
that  the  power  to  decide  when  the  public  interest  requires  the  appro- 
priation of  private  property  to  public  use,  and  the  right  to  provide 
for  such  appropriation  against  the  will  of  the  owner,  are,  with  the 
single  restriction  of  just  compensation  to  him  whose  individual  right 
of  property  is  invaded,  inherent  in  the  legislature.  It  follows  that  if 
the  legislature  had  provided  for  the  construction  of  this  rail  road  from 
the  Pennsylvania  to  the  Maryland  line  by  the  agents  of  the  state  and 
at  the  public  expense,  the  right  to  appropriate  private  property  on 
just  compensation  would  not  l^ave  been  debatable,  although  tolls 
should  have  been  reserved  to  the  state,  and  the  use  of  the  road  re- 
strained to  particular  modes  of  traveling  and  transportation.  The 
right  to  use  it  by  all  upon  the  same  terms,  would  constitute  it  as  es- 
sentially a  public  use,  as  if  it  were  so  for  all  the  purposes  of  a  com- 
mon road. 

But  it  is  said  that  the  Wilmington  and  Susquehanna  Rail  Road 
Company  is  a  private  corporation,  and  that  although  private  property 
may  be  taken  for  pul)lie  use.  it  cannot  be  tranferred  to  a  prirate  cor- 
poration.    So  are  all  turnpike  companies  private  corporations,  and 
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yet  the  roads  constructed  by  them  are  public  roads;  and  not  the  less 
so  because  the  use  of  them  may  be  regulated  by  law,  as  the  legisla- 
ture shall  deem  on  the  whole  most  conducive  to  the  public  interest; 
or  because  of  the  obligation  to  pay  an  equivalent  for  the  use  of  then» 
to  a  private  corporation.  It  is  sufficient  if  the  use  be  secured  to  the 
public  in  the  sense  intended  by  the  constitution.  This  union  of  pri- 
vate property  with  public  use  is  not  peculiar  to  turnpike  roads.  Ca- 
nals, toll-bridges  and  ferries,  constructed  and  kept  up  by  corporations, 
all  furnish  familiar  examples.  The  tolls  are  the  property  of  the  cor- 
porations, while  the  use  belongs  to  the  public.  In  this  way,  facilities 
for  traveling  and  transportation  of  the  highest  importance  are  secu- 
red to  the  public,  which  never  would  and  never  ought  to  be  attempt- 
ed at  the  public  expense.  Rail  roads  in  particular,  are  improvements 
of  this  character.  It  is  true  that  the  modes  of  using  them  are  circum- 
scribed within  very  narrow  limits;  yet  within  these  limits  their  ca- 
pacity for  public  benefit  is  immense.  They  bring  the  north  and  the 
south,  the  east  and  the  west,  the  seaboard  and  the  interior  within  a 
few  hours  of  each  other,  producing  results  alike  beneficial  to  all. 

Whatever  differences  of  opinion,  as  to  the  constitutionality  of  these 
acts  of  incorporation  might  exist  if  the  question  were  new,  it  is  now 
too  late  in  the  history  of  our  country  to  deny  to  the  legislative  au- 
thority the  right  to  take  private  property  for  the  furtherance  of  such 
works;  or,  in  this  respect,  to  make  a  distinction  between  those  con- 
structed and  kept  up  by  corporations  or  individuals,  and  those  made 
and  maintained  directly  by  the  public.  There  are  few,  if  any,  states 
in  the  union  which  have  not  incorporated  more  or  less  companies  of 
the  kind,  or  which  have  not  (particularly  in  the  case  of  turnpike  and 
rail  roads)  appropriated  to  the  improvements  constructed  by  them 
private  property,  as  freely  as  to  the  opening  of  common  highways. 
Even  in  the  absence  of  adjudged  cases,  the  practice  of  so  many  state 
legislatures,  acquiesced  in  by  the  public  for  so  many  years,  has  esta- 
blished a  rule  of  construction  not  to  be  overlooked,  nor  for  slight  rea- 
sons to  be  departed  from. 

But  this  practice  has  been  sanctioned,  and  the  right  asserted  by  it 
on  the  part  of  the  legislature  recognized  as  legitimate,  by  many  of 
the  most  respectable  state  courts,  and  no  where  to  our  knowledge 
judiciallv  impuened.  In  the  case  of  Berl-nwu  vs.  The  Saratoqa  and 
Schenectadif  EaiJ  Road  Company.  (3  Paiqe's  N.  Y.  Ch.  Rep.  45,)  the 
Question  of  tho  constitutionalitv  of  an  act  of  the  lo!:risl"atnre  of  Xew 
York,  authorizing  the  defendants  (a  private  corporation,)  to  take  up- 
on just  compensation,  private  propertv  for  the  itiirposos  of  their  road, 
without  the  consent  of  the  owner,  was  the  princii^al  question.  It  was 
argued  at  length  and  witli  niucli  ahilitv  by  counsel,  and  elaborately 
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and  ably  considered  by  chancellor  Walworth,  whose  decision,  among 
other  things,  fully  sustains  these  positions: — 1st.  That  the  eminent 
domain  remains  in  the  aggregate  body  of  the  people,  in  their  sove- 
reign capacity;  and  that  possession  of  private  property  may  bo  J'e- 
sumed  by  them,  whenever  the  interest  or  even  the  convenience  of  the 
state  is  concerned;  as  where  the  land  is  wanted  for  a  road,  canal, 
or  other  public  improvement.  2d.  That  the  only  restriction  upon 
this  right  of  resumption  for  public  use  is,  that  the  property  cannot  be 
taken  without  just  compensation  to  the  owner,  and  in  the  mode  pre- 
scribed by  law.  3d.  That  in  cases  of  public  improvement,  from  which 
a  benefit  would  result  to  the  public,  this  right  of  eminent  domain  may 
be  exercised,  either  directly  by  the  agents  of  the  government,  or 
though  the  medium  of  corporate-  bodies,  or  by  means  of  individual 
enterprise.  4th.  That  railroads  designed  for  the  use  of  the  public, 
are  public  improvements,  to  the  purposes  of  which  the  legislature  can 
appropriate  private  property,  or  may  authorize  an  individual  or  cor- 
poration to  appropriate  it,  upon  just  compensation  to  the  owner.  5th. 
That  it  rests  in  the  wisdom  of  the  legislature  to  determine  whether 
the  benefit  to  the  public  be  of  sufficient  importance  to  render  expe- 
dient the  exercise  of  the  right  of  eminent  domain,  and  to  authorize 
an  interference  with  the  private  property  of  individuals  for  that  pur- 
pose. 

In  the  subsequent  case  of  Bloodgood  vs.  The  Mohawk  and  Hudson 
Rail  Road  Company,  in  the  Supreme  Court  of  the  State  of  New 
York,  (16  Wendall,  51,)  the  court  had  no  doubt  of  the  constitutional 
right  of  the  legislature  to  authorize  the  defendants  to  take  the  land 
necessary  for  the  construction  of  their  road,  without  the  consent  and 
against  the  will  of  the  owner.  And  in  the  still  later  case  of  the  Tide 
Water  Canal  Co.  vs.  Archer,  in  the  State  of  Maryland,  (9  Gill  and 
Johns.  Reports,  479,)  it  is  laid  down  as  well  settled  in  that  state,  that 
this  right  of  eminent  domain  may  be  exercised  for  public  benefit  by 
corporations  or  individuals  upon  whom  the  legislature  has,  within 
proper  limitations,  conferred  the  power.  So,  according  to  the  opi- 
nion of  chief  justice  Marshall,  in  Wilson  vs.  The  Black  Bird  Creek 
Company,  (2  Peters,  251,)  measures  calculated  to  produce  benefits  to 
the  public,  though  effected  through  the  medium  of  private  incorpora- 
tions, are  within  the  powers  reserved  to  the  states,  and  are  proper 
subjects  for  the  exercise  of  the  power  to  appropriate  private  proper- 
ty.   In  these  views  we  concur. 

The  Wilmington  and  Susquehanna  rail  road  is,  by  the  terms  of  its 
charter,  made  a  public  highway  for  the  conveyance  of  passengers 
and  the  transportation  of  merchandize  and  commodities:  and  it  is 
remarkable  that  both  in  the  original  act  and  in  the  supplement  au- 
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thorizing  the  adverse  entry  into  and  use  of  the  plaintiff's  land,  the 
power  of  revocation  is  reserved  to  the  legislature;  in  the  original  act 
on  conviction  of  the  company  of  any  (even  the  slightest)  abuse  or 
misuse  of  the  privileges  granted;  and  in  the  supplement  at  discretion. 

But  it  is  said  that  even  if  the  property  has  been  applied  to  public 
use,  there  was  no  constitutional  compensation  to  the  plaintifiE  provi- 
ded, because  he  has  been  deprived  of  a  jury  trial,  and  his  property 
divested  without  judicial  action.  This  objection  mistakes  the  facts 
of  the  case.  The  plaintiff  was  not  deprived  of  a  trial  by  jury,  the 
supplement  complained  of  providing  him  both  a  jury  trial  and  judi- 
cial action  if  he  had  chosen  to  resort  to  them.  Independently  of  this 
consideration,  we  do  not  see  why  the  legislature  may  not  constitu- 
tionally provide  for  ascertaining  the  amount  of  compensation  by  other 
means  than  by  the  intervention  of  a  court  or  jury. 

It  is  also  insisted  that  the  general  assembly  exceeded  its  constitu- 
tional powers  in  directing  that  the  commissioners  for  ascertaining 
the  amount  of  compensation,  should  take  into  consideration  the  ad- 
vantages as  well  as  disadvantages  that  would  result  from  the  rail 
road  to  persons  whose  lands  should  be  taken.  We  are  not  of  this 
opinion.  The  language  of  the  constitution  of  the  United  States  is, 
"  nor  shall  private  property  be  taken  for  public  use  without  just  com- 
pensation ;"  that  of  the  constitu,tion  of  this  state,  "  without  the  con- 
sent of  his  representatives,  and  without  compensation  being  made." 
What  is  just  compensation  ?  Certainly  not  the  intrinsic  value  of  the 
land  taken.  Suppose  the  land  taken  to  be  in  itself  worth  one  thou- 
sand dollars,  but  that  the  improvement  to  which  it  is  applied  enhan- 
ces the  value  of  the  individual  owner's  other  property  five  hundred 
dollars.  It  is  manifest  that  a  sum  exceeding  five  hundred  dollars  in 
addition  to  this  enhanced  value,  would  be  more  than  a  just  compen- 
sation for  the  damage  sustained.  It  might  also  happen,  that  the 
amount  of  damage  received  would  greatly  exceed  the  intrinsic  value 
of  the  property  taken,  in  which  case  such  intrinsic  value  would  be 
less  than  a  just  compensation.  The  rule  which  should  assume  the 
intrinsic  value  as  the  measure  of  compensation  would  operate  very 
unequally,  and  sometimes  very  unjustly.  It  is  not  easy  to  perceive 
any  other  mode  of  arriving  at  a  just  compensation  than  by  consider- 
ing all  the  consequences  of  the  act  complained  of;  whether  they  en- 
hance or  mitigate  the  injury. 

Another  objection  to  the  validity  of  this  supplement  is  founded  up- 
on the  assumption  that  the  general  assembly  which  passed  it  was  not 
constitutionally  convened,  and  that  consequently  not  only  this,  but 
all  its  acts  at  that  session  are  absolutely  void.  In  the  constitltion  of 
this  state,  (Art.  3,  Sec.  12,)  the  governor  is  authorized  to  convene  the 
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general  assembly  on  extraordinary  occasions.  This  is  a  power,  the 
exercise  of  which  the  iramers  of  the  constitution  have  seen  fit  to  en- 
trust to  the  chief  executive  officer  of  the  state  alone.  As  they  have 
not  defined  what  shall  be  deemed  an  extraordinary  occasion  for  this 
purpose,  nor  referred  the  settlement  of  the  question  to  any  other  de- 
partment or  power  of  the  government ;  the  governor  must  necessarily 
be  himself  the  judge,  or  he  cannot  exercise  the  power.  He  may  err, 
but  this  court  has  no  jurisdiction  to  review  his  decision  or  correct  his 
error.  If  he  act  corruptly  he  is  liable  to  impeachment;  but  the  doc« 
trine  that  a  mistake  or  even  corruption  on  the  part  of  the  governor 
in  convening  the  general  assembly  invalidates  the  acts  of  that  body, 
would  be  productive  of  incalculable  mischief. 

Inasmuch,  therefore,  as  the  act  of  the  general  assembly  providing 
for  its  construction,  secures  to  this  rail  road  when  completed  the  es- 
sential characteristics  of  a  public  highway,  and  also  to  individuals 
whose  property  may  be  taken,  a  Just  compensation,  we  have  no  doubt 
of  the  constitutionality  of  the  provisions,  appropriating  such  private 
property  as  may  be  found  necessary  for  the  completion  of  the  work. 

Another  and  distinct  ground  of  action  submitted  by  the  plaintiff  is, 
that  the  defendants  are  trespassers,  because  they  have  not  pursued 
the  powers  and  complied  with  the  conditions  of  their  charter.  We 
are  referred  to  the  direction  contained  in  the  twelfth  section  of  the 
original  act,  that  the  president  and  directors  shall,  within  six  months 
after  ascertaining  the  route  of  the  rail  road,  cause  an  accurate  sur- 
vey of  the  lines  of  the  said  road  to  be  made,  a  map  or  plot  of  which 
survey  they  shall  cause  to  be  filed  in  the  secretary's  office  of  this 
state,  &c.  It  is  urged  that  the  filing  of  this  survey  is  a  condition 
precedent  to  the  defendants'  right  of  entry  into  lands,  except  for  the 
mere  purpose  of  locating  the  road;  and  that  having  occupied  the 
land  in  question  for  the  purpose  of  construction,  without  the  perfor- 
mance of  this  condition  they  are  still  trespassers. 

Whatever  doubts  may  have  arisen  in  the  construction  of  the  origi- 
nal act  in  this  respect,  we  are  united  in  the  opinion  that  the  supple- 
ment, under  which  the  defendants  justify,  authorizes  them  to  enter 
for  construction  without  the  performance  of  any  such  precedent  con- 
dition. It  contains  its  own  conditions  upon  which  lands  may  be  ta- 
ken and  occupied,  without  reference,  express  or  implied,  to  those  in 
the  original  act,  or  to  the  survey  there  mentioned.  And  it  appear- 
ing by  the  case  stated,  that  the  defendants  bad  complied  with  these 
conditions  before  their  entry  for  construction,  we  think  that  entry 
was  lawful. 

Judgment. —  And  now  to  wit,  &c.,  the  questions  of  law  reserved  in 
this  cause  coming  on  to  be  heard  in  the  Court  of  Errors  and  Appeals 
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of  the  State  of  Delaware;  and  the  court  having  considered  the  same, 
and  the  written  arguments  submitted  by  counsel  on  both  sides,  learn- 
ed in  the  law;  and  the  same  being  fully  understood  by  the  said  judges; 
it  is  considered  by  the  court  that  the  action  of  trespass  is  sustainable 
against  a  corporation ;  but  that  the  matters  set  forth  in  the  case  sta- 
ted  constitute  in  law  a  good  and  sufficient  jusification  on  the  part 
of  the  defendants,  for  the  acts  complained  of  in  the  plaintiff's  decla- 
ration. And  it  is  ordered  by  the  court,  that  the  costs  in  this  court 
be  paid  by  the  said  plaintiff;  and  that  the  decision  of  this  court 
upon  the  said  questions  of  law  be  certified  to  the  court  below;  and 
that  the  record  be  remanded  to  the  court  below. 


POINTS  RULED  AND  CASES  ADJUDGED. 

BY    THK 

COUKTS    OF    GENERAL    SESSIONS, 

AND 

OYER  AND  TERMINER. 


Forgery. 

Proof  of  altering  a  genuine  instrument  will  support  an  indictment 
charging  the  defendant  with  having  forged  the  instrument  itself. 
State  vs.  Marvels.  Sussex,  April  1832.  (See  Archh.  Crim.  PI.  288-. 
9;  2  East,  979,  986.) 

Co-defendants;  at  what  stage  verdict  allowed  to  te  taken  as  to  one. 

If  there  be  no  evidence  whatever  to  affect  one  of  two  defendants, 
the  court  may,  pending  the  trial,  permit  a  verdict  to  be  rendered  as 
to  such  defendant.  The  time  at  which  it  shall  be  taken  is  in  the  dis- 
cretion of  the  court;  and,  in  general,  should  not  be  allowed  until  all 
the  other  evidence  of  the  defendants  is  finished;  for  that  evidence 
may  show  the  guilt  of  such  co-defendant.  State  vs.  A.  &  J.  Hitchens. 
Sussex,  Spring  Sessions,  1832.  (See  Archh.  C.  PI.  148;  Roscoe's 
Ev.  88;  1  Starl.  Rep.  79.) 

Son  assault  demesne. 

Son  assault  demesne  is  no  excuse  or  justification  if  the  retaliation 
be  excessive,  or  bear  no  proportion  to  the  necessity  or  provocation 
received.    lUd.  (See  1  East  C.  L.  40;  2  Stark.  Ev.  70.) 

Agreement  to  fight. 

If  two  agree  to  fight  both  are  guilty ;  and  each  may  be  indicted.  76. 
Vn  an  indictment  for  passing  counterfeit  money,  the  note  must  he 

clearly  identified. 

Hargrove  was  indicted  for  attempting  to  pass  a  counterfeit  note  to 
H.  r.  Rodney.     The  prisoner  was  in  possession  of  two  counterfeit 
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notes,  one  of  which  he  offered  to  J.  liPMain,  the  other  to  Rodney. 
Eodney  could  not  say  which  of  the  two  was  offered  to  him.  The 
court  directed  an  acquittal,  because  the  note  charged  could  not  be 
identified  as  the  one  offered  to  Rodney.  State  vs.  Hargrove.  Sus- 
sex, Spring  Sessions,  1832. 

On  a  petition  for  freedom,  the  master  ordered  to  give  security  for  the 
forthcoming  of  the  slave. 

Judy  Gordon  petitioned  for  freedom  on  the  ground  that  her  mas- 
ter had  sold  or  exported  her  to  Maryland.  The  court,  on  applica- 
tion, made  an  order  that  the  master  should  enter  into  recognizance 
in  $500,  with  sufficient  surety,  conditioned  for  the  forthcoming  of 
the  petitioner  at  the  hearing,  and  to  pay  her  wages  if  her  freedom 
should  be  decreed;  and,  if  he  declined  doing  so,  that  the  petitioner 
should  be  allowed  to  give  a  like  recognizance  on  her  part. 

Jury  discharged  on  account  of  the  illness  of  prisoner. 

On  the  trial  of  ClarJcson  for  larceny  he  was  taken  ill;  and  the 
court,  after  the  jury  had  agreed  on  their  verdict,  declined  taking  it 
and  discharged  the  jury,  believing  that  during  his  trial  the  prisoner 
was,  from  illness,  not  in  a  situation  to  judge  of,  or  attend  to  his  inte- 
rests.   State  vs.  Clarl-son.    Kent,  1832. 

A  shoplcecper  is  liable  to  indictment  for  his  clerk's  selling  liquor  by  tha 
small,  with  his  knoicledge  or  permission.  He  is  liable  for  selling  a 
quart,  and  delivering  it  at  dijferetit  times. 

The  defendant  was  indicted  for  selling  spirituous  liquor  by  a  mea- 
sure less  than  a  quart.  The  liquor  was  bought  of  his  boy,  who  at- 
tended the  store.  Buled,  that  if  the  boy  sold  it  in  the  usual  course 
of  business  of  the  store,  or  by  the  general  knowledge  or  permission 
of  the  owner  (which  may  be  inferred,)  the  owner  is  liable  criminal- 
ly; as  in  misdemeanors  "  qui  facit  per  alium,  facit  per  se.'' 

Ruled  also,  that  purchasing  a  quart,  taking  a  part  of  it  and  leaving 
the  rest  floating  in  the  cask  until  another  time,  is  a  fraud  and  evasion 
of  the  law,  and  is  a  retailing  by  a  less  measure  than  a  quart.  State 
vs.  Burrhinal.    Kent,  October  Sessions,  1832. 

A  limited  pardon  does  not  restore  the  competency  of  the  party  as  a 

witness. 

James  Jones  had  been  convicted  of  a  felony,  (kidnapping,)  and 
the  governor  had,  by  a  pardon,  remitted  "  the  fine,  imprisonment, 
and  corporal  punishment."  He  was  rejected  when  offered  as  a  wit- 
ness, the  court  holding  that  the  pardon  being  a  limited  one  and  not 
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general,  the  consequences  of  the  judgment  remain  and  he  was,  there- 
fore, incompetent.    State  vs.  Timmons.     Sussex,  Oct.  Sessions,  1833. 

Juror  interrogated  as  to  bias  in  a  capital  case.  The  jury  permitted 
to  eat,  hut  not  to  separate;  allowed  to  lodge  in  several  rooms  under 
charge  of  bailiffs. 

On  the  trial  of  George  Bonwell,  indicted  for  murder  (Oyer  and  Ter- 
miner, Kent,  Nov.,  1833,)  it  was  ruled  by  the  court  that  a  juror 
might  be  asked  when  sworn  on  the  voire  dire,  if  he  had  formed,  or 
formed  and  expressed  an  opinion  in  relation  to  the  guilt  of  the  pri- 
soner. Chief  justice  T.  Clayton  dissented,  holding  that  the  juror 
could  not  be  called  upon  to  disqualify  himself,  but  that  the  fact  should 
be  established  by  witnesses.  State  vs.  Walmsley,  N.  C.  C,  April, 
1811.    Burrs  trial.    Trial  of  Avery. 

The  court  being  unable  to  get  through  the  course  in  one  day,  swore 
two  bailiffs  to  keep  the  jury  together  in  the  court  house  at  dinner, 
and  at  night  to  take  them  to  a  tavern  to  sup  by  themselves,  and  lodge 
with  a  bailiff  in  each  room  to  prevent  them  from  separating.  (See 
6  Term,  530;  1  Burr's  Trial,  451;  4  Blac.  361;  18  Com.  Law  E. 
115.) 

Coin  embraced  by  the  term  chattels. 

On  an  objection  that  an  indictment  for  stealing  certain  pieces  of 
coin  called  dollars,  the  "  goods  and  chattels  "  of  H.  S.,  could  not  be 
sustained,  on  the  ground  that  they  were  not  goods  or  chattels;  it 
was  ruled,  that  money  or  coin  is  embraced  under  the  term  chattels 
in  our  statute ;  that  if  it  was  not  so,  stealing  it  could  not  be  punished. 
Sussex,  1834.    State  vs.  Boston. 

Horse  stealing — quo  animo,  at  the  time  of  talcing,  the  criterion. 

On  the  trial  of  John  Laws,  for  stealing  a  horse,  ruled  that  the  in- 
tention of  the  defendant  at  the  time  he  took  the  horse,  was  the  ques- 
tion ;  that  it  was  the  criterion  of  the  offence :  if  he  then  meant  to  ap- 
propriate the  horse  to  his  own  use  by  selling  or  retaining  him,  it  was 
a  felony;  if  he  only  took  him  to  aid  in  his  escape,  and  did  not  mean 
to  sell  or  retain  him,  it  was  no  more  than  a  trespass.  Kent,  April, 
1834.     State  vs.  Laws. 

Husband  convicted  of  stealing  his  wife,  she  being  a  slave. 

Pumel  Minos,  a  free  negro,  was  convicted,  under  the  instruction 
of  the  court,  for  stealing  the  slave  of  Charles  Polk,  although  that 
slave  was  the  wife  of  the  defendant.    Kent,  October  Sessions,  1834. 
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A  variance  between  the  charge  and  proof  of  the  ownership  of  goods 

stolen    is   fatal. 

U  the  indictment  charge  the  property  stolen  to  belong  to  one,  and 
it  is  proved  to  be  the  property  of  that  one  and  another,  the  defend- 
ant must  be  acquitted.    State  vs.  Hearns.     Sussex,  Ap'l.  Term,  1835. 

Grand  jury  i7i   the  Courts  of  Oyer  and  Terminer  and  General  Ses- 
sions, sworn  generally. 

The  grand  jury  to  the  Spring  term  were  summoned  to  the  Court 
of  General  Sessions,  and  also  to  the  Court  of  Oyer  and  Terminer. 
The  court  ruled  that  they  should  be  sworn  but  once,  and  not  twice 
as  heretofore;  the  oath  being  general,  and  without  reference  to  any 
particular  court.     Kent,  April,  1835. 

The  State  vs.  John  Brick.  New  Castle  Sessions,  May,  1835. 
Confessions  are  not  evidence  unless  voluntary,  without  promises  or 
threats;  hut  where  they  lead  to  the  discovery  of  property,  or  other 
proofs  of  guilt,  these  are  to  he  considered. 
If  the  finder  of  property  having  the  marks  of  oivnership  on  it,  appro- 
priate it,  animo  furandi,  to  his  own  use,  he  is  guilty  of  larceny. 
The  prisoner  was  indicted  for  stealing  a  package  of  bank  notes, 
amounting  to  $1,435  00,  "  the  goods  and  chattels,  money  and  pro- 
perty of  the  president  and  directors  of  the  Union  Bank  of  Maryland." 
It  appeared,  by  the  evidence,  that  the  Union  Bank  of  ]\Iaryland  had 
forwarded  to  the  Philadelphia  Bank,  by  Mr.  M'Clelland  a  passenger 
in  the  people's  line,  a  package  addressed  to  Q.  Campbell,  cashier  of  the 
latter  bank,  containing  $4,000,  in  bank  and  other  notes,  a  part  of 
which  were  the  notes  described  in  the  indictment.  In  crossing  the 
jieninsula  this  package  was  lost  by,  or  stolen  from,  IVfr.  M'Clolland. 
The  prisoner  was  the  driver  of  one  of  the  baggage  wagons  on  the 
people's  line;  and  a  part  of  the  money  (being  the  notes  described  in 
the  indictment,)  was  found  upon  his  person,  and  secreted  about  his 
house.  He  confessed  that  he  found  them  lying  in  the  stage  at  De- 
laware City,  in  a  sealed  bundle  addressed  to  Mr.  Campbell,  and  in 
pursuance  of  his  confessions,  a  part  of  the  money  was  found.  This 
confession  was  made  after  the  prisoner  had  been  told  it  would  be 
better  for  him  to  confess. 

Mr.  J.  A.  Bayard,  for  the  defendant, contended  that  the  confession 
was  not  evidence,  being  made  under  promises  of  favor;  and  that,  if 
admitted,  it  did  not  ])rove  a  case  of  larceny.  There  can  be  no 
felony  without  a  trespass.  The  defendant  committed  no  trespass  in 
finding  the  money;  and  the  conversion  of  it  afterwards,  would  not 
make  it  a  felonv. 
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The  Court  charged: 

1st.  That  confessions  are  not  evidence,  if  made  under  promi- 
ses of  favor  or  advantage;  or  threats  of  injury  or  damage;  but 
where  the  confession  leads  to  the  discovery  of  property,  or  produces 
a  development  of  facts  which  per  se  prove  the  guilt  of  the  party, 
these  are  to  be  considered  by  the  jury. 

2d.  The  finder  of  property  is  not  a  felon,  even  by  appropriating  it 
to  his  own  use,  unless  he  does  so  under  circumstances  which  show^ 
a  felonious  intent.  And  they  expressed  the  opinion,  that  if  a  person 
find  a  package  of  money  lying  in  a  stage-coach,  which  the  passen- 
gers have  just  left,  and  where  it  can  scarcely  be  said  to  be  lost,  bear- 
ing on  its  face  the  marks  of  ownership;  and  with  this  knowledge  of 
the  owner,  breaks  the  seals  and  feloniously  converts  the  money  to 
his  own  use,  he  is  guilty  of  a  larceny.  The  breaking  of  the  seals, 
knowing  the  owner,  is  a  trespass;  and  the  felonious  intent  makes  it 
criminal.  State  vs.  Clark.  Kent,  October,  1835.  Archh.  119;  2 
East,  C.  L.  658;  2  Stark.  Ev.  50;  2  Russell,  645-50-1. 

Obstruction  of  road;  variance  between  proof  and  indictment  as  to  ter- 
mini, fatal. 

In  an  indictment  for  obstructing  a  road  a  misdescription,  though 
immaterial,  is  fatal:  the  termini  must  correspond  with  the  descrip- 
tion given  in  the  indictment;  the  allegation  is  descriptive,  and  though 
it  may  not  be  material  to  state  it  in  the  indictment ;  if  it  be  stated,  it 
must  be  proved  as  laid.     State  vs.  Jester.    Kent,  Oct.  Sessions,  1835. 

Some  proof  of  negro  being  free  required  when  indicted  as  a  free  negro. 
In  an  indictment  against  a  free  negro  for  larceny,  if  there  l)e  no 
proof  of  his  being  free,  or  having  acted  as  a  free  man,  he  must  be 
acquitted.     State  vs.  Shockley.     Kent,  October,  1835. 

Variance  in  reciting  the  judgment  of  one  convicted  of  larceny  and  or- 
dered to  be  sold,  fatal. 

Nutter,  a  free  negro,  had  been  convicted  of  larceny,  and  sentenced 
to  be  whipped  and  "  disposed  of  as  a  servant  to  any  person  or  per- 
sons residing  within  this  state,  for  the  highest  sum  that  can  be  ob- 
tained for  such  term  as  shall  be  necessary,  in  order  to  raise  the  res- 
titution money,  and  all  costs,  or  any  balance  that  may  remain  after 
such  payment  as  he  may  be  able  to  make."  J.  S.  Gray  was  indicted 
for  exporting  Nutter.  In  the  indictment  the  words  in  italics  were 
omitted.  The  variance  was  ruled  to  be  fatal,  as  Nutter  could  not  be 
sold  under  the  order  of  the  court,  if  he  paid  the  restitution  money 
and  costs.    Sussex,  April  Sessions,  1836.  State  vs.  Gray. 
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The  caption  is  no  part  of  an  i7idictment. 

From  the  caption  of  the  indictment,  it  appeared  to  have  been  found 
in  1835;  this  was  an  error,  as  the  records  of  the  court  showed  it  to 
be  found  in  1836,  the  year  in  which  the  offence  was  committed.  The 
court  ruled  that  the  caption  was  no  part  of  the  indictment,  but  mere- 
ly a  preamble  to  the  record  when  made  up;  that  it  was  from  the  re- 
cords of  the  court  we  ascertained  when  a  bill  was  found;  and  if 
from  these  it  appeared  to  have  been  after  the  offence  committed,  this 
is  sufficient  though  the  caption  of  the  indictment  may  show  it  to  have 
been  found  previously  thereto.  State  vs.  Smith.  Sussex,  October 
Sessions,  1836.     (See  Archh.  26.) 

A  defendant  indicted  for  aiding  in  kidnapping  in  Sussex  county,  and 
acquitted,  because  the  offence  was  committed  in  Kent  county,  may 
he  indicted  again  in  the  proper  county. 

John  Whaley  was  indicted  for  aiding,  &c.  in  Sussex  county,  in 
kidnapping  and  taking  from  this  state  into  Maryland,  Robert  Ricords, 
a  free  negro.  On  it  appearing  from  the  evidence,  that  the  only  aid 
given  by  Whaley  was  in  Kent,  the  attorney  general,  in  accordance 
with  the  opinion  of  the  court,  abandoned  the  prosecution  and  moved 
for  an  order  on  "Whaley  to  enter  into  recognizance  to  appear  at  the 
next  Court  of  General  Sessions  in  Kent;  which  order,  after  argu- 
ment and  hearing  witnesses,  was  made  and  recognizance  given,  the 
court  holding,  that  the  acquittal  of  Whaley,  under  this  indictment, 
did  not  prevent  his  being  indicted  for  aiding,  &c.,  in  the  county  of 
Kent.    Sussex,  October  Term,  1836, 

One  purchasing  restitution  money  is  not  a  competent  witness;  though 
the  party  entitled  to  restitution  is  so  from  necessity. 

John  Williams  was  charged  with  stealing  the  goods  of  Charles 
B.  Harris,  of  the  value  of  $15.  Jacob  R.  Griffin  was  offered  as  a 
witness  for  the  state;  and,  being  examined  on  the  voire  dire,  he 
stated  that  he  had  given  Harris  $20,  for  the  restitution  money  that 
should  be  adjudged.  The  court  held  him  not  to  be  a  competent  wit- 
ness. The  owner  of  goods  stolen  is  from  necessity,  and  from  motives 
of  public  policy,  a  competent  witness;  but  there  was  no  such  neces- 
sity for  the  admission  of  a  speculator.  Such  a  purchase  is  an  impro- 
per interference  with  public  justice,  and  should  not  be  encouraged. 
State  vs.  Williams.     Kent,  April  Sessions,  1836. 

On  an  indictment  for  compounding  a  felony,  the  record  of  the  convic- 
tion is  prima  facie  evidence  of  the  felony,  hut  not  conclusive  as 
against  the  compounder. 

William  Duhammel  was  indicted  for  compounding  a  felony  com- 
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mitted  by  Eebecca  Tew.  The  agreement  to  compound,  and  the  de- 
livery to  defendant  of  the  stipulated  price  was  proved.  Rebecca 
Tew  was  notwithstanding,  prosecuted  and  convicted  of  the  felony. 

It  was  ruled  by  the  court — 1st.  That  the  record  of  the  conviction 
of  Tew  was  prima  facie  evidence  of  the  felony  being  committed  by 
her.  That  it  was  not  conclusive,  and  might  be  rebutted  by  proof  of 
her  innocence;  but  being  prima  facie  evidence,  the  record  of  con- 
viction might  be  read  in  evidence. 

2d.  The  agreement  not  to  prosecute  constitutes  the  offence;  and  if 
a  person  from  whom  goods  are  stolen  take  them  or  other  amends,  on 
such  agreement,  the  offence  is  complete,  notwithstanding  he  may  be 
afterwards  compelled  by  process  to  prosecute.  That  the  bargain 
and  acceptance  of  the  reward  makes  the  offence,  if  the  party  forbears 
to  prosecute  until  coerced  by  process.  Kent,  April  Sessions,  1836. 
(4  Blac.   133.) 

Indictment  for  an  assault  and  battery  on  a  slave. 

Ruled,  that  an  indictment  for  an  assault  and  battery  on  a  slave 
could  be  sustained,  such  having  been  the  decision  and  practice  un- 
der chief  justice  Booth  in  the  Court  of  Quarter  Sessions;  and  that 
the  rule  there  adopted  would  be  recognized  as  the  law  of  this  state. 
State  vs.  BucJcm  aster.     Kent,  October,  1836. 

Saxton's  Case. 

Sam  Saxton,  a  free  negro,  was  indicted  for  breaking  and  entering 
the  store  of  J.  H.  Stevenson,  in  the  night  time  and  stealings  the  goods 
of  J.  H.  S.  It  was  ruled  by  the  court — 1st.  That  as  it  was  proved 
the  shop  belonged  to  or  was  rented  by  Tliomas  Stevenson,  who  rent- 
ed to  J.  H.  S.,  an  undivided  part  of  the  shop,  there  being  but  one 
common  door  of  entrance,  thev  were  in  the  joint  possession  of  the 
shop,  and  the  indictment  should  have  averred  it  to  be  their  common 
shop,  and  the  defendant  could  not  be  convicted  of  the  compound  lar- 
ceny. (Black,  J.  hesitante.)  2d.  That  the  defendant  could  not  be 
convicted  of  the  simple  larceny,  {Archh.  21.5,  251,)  because  he  was 
not  cliarged  in  the  indictment  to  be  a  free  negro,  and  he  was  proved 
to  be  so.  Dig.  134,  146-T.  (T.  Clayton,  Chief  Justice,  dissentincf.) 
3d.  That  it  is  not  necessary  the  indictment  should  charge  that  the 
breaking,  &c.  was  with  intent  to  commit  a  larceny:  it  is  sufficient  to 
aver  that  he  broke  and  entered,  and  stole  the  article?  charged.  Kent, 
October  Sessions,  1836,  (1  Hah.  560;  2  East  C.  L.  514;  Archh. 
251.) 


534  The  State  vs.  Mobris. 


THE  STATE  vs.  JOHN  ALLEN. 

Retailers'  licenses;   when  to  be  taken  out.     Certificates  to  be  always  filed  in 

May. 

General  Sessions,  New  Castle,  November  Term,  1836.  Indictment 
for  retailing  goods  without  license:  contrary  to  statute.  Dig.  4G2-4. 
Plea,  not  guilty. 

The  indictment  charged  the  offence  from  the  1st  June,  to  27th 
July,  1835.  The  defendant  produced  two  licenses,  one  dated  1st 
June,  1834,  l)ut  issued  10th  September,  1834;  the  other  dated  1st 
June,  1835,  issued  27th  July,  1835. 

Rogers,  attorney  general,  contended  that  all  licenses  were  to  boar 
date  on  the  1st  of  June;  and  expired  at  that  time,  whenever  taken 
out.  The  clerk  of  the  peace  proved  that  it  was  the  practice  to  date 
all  licenses  on  1st  June. 

Per  Curiam. —  The  original  law  contemplates  two  classes  of  re- 
tailers; those  who  were  such  at  the  passing  of  the  law,  and  those 
who  should  commence  afterwards.  For  the  former  it  fixed  the  1st 
of  June  for  the  taking  out  licenses,  and  the  licensors  of  all  such  must 
continue  to  bear  date  from  the  1st  of  June  annually,  whenever  in  fact 
taken  out.  For  persons  who  commenced  retailing  after  the  1st  of 
June,  the  law  could  not  have  intended  to  make  their  licenses  date 
back  from  that  time,  and  it  is  only  obligatory  on  such  to  take  license 
when  they  commence,  and  annually  thereafter.  The  supplement  has 
thrown  some  confusion  over  the  construction  by  requiring  certifi- 
cates to  be  filed  on  the  1st  of  May.  This  is  obligatory  on  all  re- 
tailers; and  their  licenses,  whenever  taken  out,  must  be  regulated 
by  this  certificate. 

Defendant  acquitted. 

Rogers,  attorney  general,  for  the  prosecution. 

Rodney,  for  defendant. 


THE  STATE  vs.  PERRY  MORRIS,  n. 

A  felon  convict  who  has  been  sold  a«  a  servant  to  pay  restitution  money  and 
costs,  may  be  indicted  for  a  subsequent  offence,  an  a  freeman,  though  the 
act  says  "  such  person  shall  not  be  considered  or  deemed  to  be  a  freeman." 

The  act  refers  to  political  freedom,  and  does  not  create  a  freedom  from  liability 
to  punishment  for  crinif":  as  it  would  if  such  person  is  not  to  be  considered 
a  freeman  for  the  purpose  hi  punishment ;  he  being  clearly  not  a  slave. 

Tlip  distinction  between  a  freeman  and  a  free  negro  as  those  terms  are  used  in 
the  act  of  1826. 

Sussex,  April  Sessions,  1837.    Indictment  for  larceny. 
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In  the  course  of  this  trial  it  appeared  by  the  evidence  that  the  pri- 
soner, though  not  indicted  for  a  second  offence,  had  been  convicted 
of  larceny  in  this  court  and  sold  as  a  servant  to  pay  the  restitution 
money  and  costs.  Before  the  expiration  of  his  term  of  service  he 
committed  larceny  again,  and  was  convicted  thereof  by  the  verdict 
of  a  jury  at  this  term.  The  indictment  was  drawn  in  both  cases 
charging  the  prisoner  generally  as  a  /ree  mulatto. 

After  verdict,  W.  H.  Rogers,  who  prosecuted  for  the  state,  moved 
for  judgment  against  the  prisoner;  but  the  court  remanded  him  for 
the  present,  that  they  might  look  into  the  question,  whether  he  was 
to  be  considered  a  free  mulatto  for  the  purposes  of  this  prosecution. 

The  Chief  Justice,  (J.  M.  Clayton,)  now  pronounced  judgment. 

We  permitted  the  verdict  to  be  taken  without  calling  the  attention 
of  the  jury  to  a  supposed  difficulty  arising  out  of  the  description  of 
the  prisoner  as  a  free  mulatto,  intending  to  give  him  the  full  benefit 
of  the  objection,  in  case  upon  reflection,  his  conviction  under  these 
circumstances  should  appear  to  us  to  be  improper. 

The  fifth  section  of  the  act  of  the  8th  February,  1826,  "  providing 
for  the  punishment  of  certain  crimes  and  misdemeanors,"  (Digest, 
144,)  enacts  in  general  terms,  that  if  any  person  shall  be  disposed  of 
as  a  servant  as  a  part  of  his  or  her  punishment,  according  to  this  act, 
the  purchaser  shall  during  the  servitude,  be  entitled  to  all  the  labor, 
service  and  earning  of  such  servant,  and  sball  have  all  the  power  and 
authority  of  a  master  or  mistress  over  such  servant,  and  during  the 
term,  for  which  such  person  shall  he  so  ordered  to  he  disposed  of  as  a 
servant,  such  person  shall  not  he  considered,  or  deemed  to  he  a  freeman 
in  this  state.  The  question  is,  shall  the  prisoner  who  was  convicted 
of  larceny  and  sold  under  the  provisions  of  that  act  for  the  payment 
of  the  restitution  money  and  costs  be  considered,  during  his  servitude, 
as  a  free  mulatto  within  the  legal  meaning  of  his  description  in  this 
indictment  ? 

It  is  true,  that  the  section  of  the  act  to  which  we  have  referred  is 
general  in  its  terms,  and  seems  to  embrace  in  all  its  provisions,  the 
cases  of  convict  free  negroes  as  well  as  convict  whites.  But  every 
statute  must  be  construed  with  reference  to  all  its  parts ;  those  wliich 
are  in  pari  materia  must  be  considered  together;  and  this  act,  em- 
bodying as  it  does,  a  very  large  portion  of  our  criminal  code  which, 
before  the  revision  of  that  code,  was  scattered  through  many  differ- 
ent enactments,  will  perhaps  often  require  the  application  of  the  rule. 

The  fifth  section  of  this  act,  so  far  as  it  directs  that  the  convict, 
during  his  servitude,  shall  not  be  considered  as  a  freeman,  points  at 
those  only  who  by  the  constitution  and  laws  of  this  state,  were  be- 
fore that  act  regarded  as  freemen.     The  constitution  of  1792,  which 
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was  in  operation  at  the  time  of  the  passage  of  this  act,  describes  the 
qualification  of  a  voter  by  this  phrase,  (Art.  4,)  and  in  1826,  no  one 
but  a  "  white  freeman  "  was  entitled  to  the  exercise  of  the  elective 
franchise.  The  object  of  the  peculiar  clause  in  the  act  of  1826,  now 
to  be  considered,  was  so  far  to  disfranchise  a  felon  convict  or  person 
disposed  of  as  a  servant,  as  a  part  of  his  punishment  according  to 
that  act,  as  to  deprive  him  of  the  right  of  suffrage,  and  of  holding 
pjaces  of  honor,  trust  or  profit  during  servitude,  by  degrading  him 
below  the  rank  of  a  freeman.  The  next  section  of  the  act  adds  still 
more  severe  disqualifications  as  the  legal  consequences  of  conviction. 
The  disfranchising  clause  in  the  fifth  section  had  no  operation  upon 
free  negroes  or  free  mulattoes,  who  never  were  entitled  to  the'  right 
of  suffrage,  or  the  right  of  holding  public  office  in  Delaware,  and 
therefore,  never  were  regarded  as  freemen  —  a  term  used  among  us 
as  peculiarly  applicable  to  those  who  were  entitled  to  the  political 
rights  of  citizenship.  The  constitution  of  1831,  describes  the  quali- 
fied voter  as  a  "  free  white  male  citizen,"  and  following  up  the  prin- 
ci])le  adopted  for  the  first  time  in  the  act  of  1826,  it  ordains  that  "  no 
person  convicted  of  a  crime  deemed  by  the  law  felony,  shall  enjov 
the  right  of  an  elector;  and  as  doubts  had  been  expressed  (however 
ill  founded,)  in  regard  to  the  constitutionality  of  the  disqualifying 
clause  in  the  act  of  1826,  it  expressly  provides  "  that  the  legislature 
may  impose  the  forfeiture  of  the  right  of  suffrage,  as  a  punishment 
for  crime."  These  provisions  in  the  amended  constitution,  could  with 
as  much  propriety  be  supposed  to  have  been  intended  for  free  negroes 
or  free  mulattoes,  as  the  disfranchising  clause  in  the  act  of  1826;  for 
they  were  never  considered  as  entitled  to  the  political  rights  of  free- 
men or  citizens  in  Delaware.  The  peculiar  freedom  which  they  have 
enjoyed  was  restricted  by  the  act  of  the  3d  February,  1787,-  which 
has  generally  Ijeen  referred  to  as  the  charter  of  their  rights  in  this 
state,  and  which  while  it  speaks  of  the  freedom  of  the  negroes 
embraced  by  its  provisions,  expressly  declares  that  they  shall  "not 
enjoy  any  rights  of  a  freeman,  other  than  to  hold  property  and  ob- 
tain redress  in  law  or  equity  from  any  injury  to  person  or  property." 
The  privileges  of  voting  at  elections,  and  of  being  elected  or  appoin- 
ted to  any  office  of  trust  or  profit "  are  denied  to  them  by  that  sta- 
tute, and  the  distinction  between  a  "  free  negro  "  and  a  "  freeman  " 
in  this  state,  became  too  plain  to  admit  of  cavil  after  its  enactment, 
however  the  authors  of  its  benevolent  provisions  may  have  subjected 
themselves  to  the  criticisms  of  such  as  hold  the  negro  entitled  to  eve- 
ry right  of  man  civil  and  political. 

Tf  with  this  preliminary  view  of  the  meaning  of  terms  which  were 
well  understood  bv  the  authors  of  the  act  of  1826,  we  turn  our  atten- 
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tion  to  other  partd  of  that  act;  there  is  no  dithculty  in  reconciling 
them  as  consiutenc  with  each  other.  The  previous  clause,  (Digest, 
134-5,)  which  pre.acribes  the  punishment  for  larceny  by  a  free  negro 
or  free  mulatto,  io  immediately  followed  by  a  provision  that  "  every 
free  negro  or  free  mulatto,  so  offending  a  second  or  other  subsequent 
time,  upon  conviction  of  such  second  or  other  subsequent  offence, 
shall  forfeit  and  pay  to  the  owner  or  owners  like  restitution  money 
as  aforesaid,  and  shall  be  disposed  of  as  a  servant  to  the  highest  and 
best  bidder  or  bidders,  for  the  period  of  seven  years."  If  cases  like 
that  of  the  prisoner  be  not  within  the  purview  of  this  provision,  they 
are  not  punishable  by  any  law  of  this  state;  for  the  last  section  of 
the  act  of  the  7th  of  February,  1837,  "  concerning  certain  crimes 
and  offences  committed  by  slaves/'  &c.  expressly  declares,  that  "  a 
person  disposed  of  as  a  servant  pursuant  to  any  judgment,  sentence, 
or  order  of  any  court,  shall  not  be  deemed  to  be  a  slave  within  any 
provision  of  that  act/'  If,  then,  the  legislature  by  enacting  that  a 
felon  convict,  during  his  servitude,  shall  not  be  deemed  to  be  a  free- 
man, can  be  supposed  to  have  declared  that  such  a  convict,  if  a  free 
negro,  shall  not  be  deemed  to  be  a  free  negro  during  his  servitude, 
they  have  exempted  such  negro  convicts  from  all  punishment  during 
the  term  of  servitude  for  every  second  or  subsequent  offence.  For 
being  thus  held  to  be  neither  free  negroes  nor  slaves,  they  would  be 
quite  out  of  the  pale  of  the  criminal  jurisdiction  of  any  judicial  tri- 
bunal in  the  state. 

Xor  does  this  construction  of  the  act  violate  any  legal  right  of  the 
master  of  the  prisoner.  It  is  true  that  the  fifth  section  confers  upon 
him,  during  the  term  of  servitude,  all  the  labor,  service,  and  earn- 
ings of  the  servant,  and  all  the  power  and  authority  of  a  master  over 
such  servant.  But  like  every  other  master  his  right  to  service  is 
subject  to  a  paramount  claim  of  the  law,  ^vhich  subjects  all  men  to 
punishment  for  crime  without  respect,  in  general,  for  the  mere  de- 
mands of  pvivato  right.  The  master  of  an  apprentice  hanged  for 
murder  has  no  legal  claim  against  the  state,  because  its  laws  have 
claimed  the  forfeit  for  a  capital  crime;  for  he  holds  his  servant  sub- 
ject to  the  prior  claims  of  public  justice  against  that  servant.  A  spe- 
cial statute  has  given  the  master  of  a  slave,  upon  whom  the  punish- 
ment of  death  may  be  inflicted  for  a  capital  crime,  two-thirds  of  the 
assessed  value  of  the  slave,  (Digest,  149,)  to  be  paid  by  the  county 
where  the  crime  is  committed.  But  this  very  exception  only  sub- 
stantiates the  general  principle;  and  where  is  the  provision  for  any 
remuneration  to  the  master  of  the  prisoner,  were  he  now  to  be  capi- 
tally punished  for  crime?     The  hardship  on  the  master  would  be 
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in  such  a  supposable  case,  greater  than  any  which  can  grow  out  of  the 
present  circumstaiices  of  the  prisoner;  for  now  the  master  may,  if  he 
prefer  to  retain  hid  servant,  keep  him  in  servitude  to  him  during  the 
residue  of  his  term  by  paying  the  restitution  money  and  costs,  arising 
under  the  last  conviction.  On  the  other  hand,  if  the  prisoner  were 
not  punishable  under  this  conviction,  the  rights  of  the  owner  of  the 
property  stolen,  as  well  as  the  much  more  important  demands  of 
avenging  justice,  would  be  defeated. 

In  thiB  case,  as  the  indictment  does  not  in  terms  describe  the  felo- 
ny as  a  second  offence,  we  shall  not  order  the  prisoner,  under  the 
circumstances,  to  be  sold  to  any  person  residing  out  of  the  state. 


THE  STATE  vs.  JOHN  WHALEY. 

On  an  indictment  found  and  tried  in  Kent  county,  for  aiding  and  assisting  to 
kidnap  and  carry  away  a  negro  man  from  this  state  into  tlie  State  of  Mary- 
land, it  was  proved  that  the  negro  was  seized  in  Kent,  and  carried  tlirough 
Sussex  into  Maryland :  hefd,  that  the  indictment  was  well  found  in  Kent 
county. 

(Juerc?     Could  not  the  kidnappers  be  indicted  in  either  county? 

Kent,  April  Sessions,  1837.    The  prisoner  was  indicted  as  follows: 

October  Term,  183(5. 
Kent   County,  ss. 

The  grand  inquest  for  the  State  of  Delaware  and  the  body  of  Kent 
county,  on  their  oath  and  affirmation  respectively  do  present,  that 
Smith  E,  Davis,  late  of  Mispillion  hundred  in  the  county  aforesaid, 
yeoman,  John  Redden,  late  of  the  same  hundred  and  county,  yeo- 
man, and  Michael  Millman,  late  of  the  same  hundred  and  county, 
yeoman,  on  the  third  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-six,  with  force  and  arms  at  Mis- 
pillion  hundred  in  ths  county  aforesaid,  in  and  upon  one  Eobert  Ri- 
cords,  he  the  said  Robert  then  and  there  being  a  free  negro,  and  in 
the  peace  of  God  and  of  the  said  state  then  and  there  being,  did 
make  an  assault ;  and  that  they,  the  said  Smith  E.  Davis,  John  Red- 
den and  Michael  ^lillman,  afterwards,  to  wit:  on  the  day  and  year 
aforesaid,  with  force  and  arms,  at  the  hundred  aforesaid,  in  the  coun- 
ty aforesaid,  feloniously  did  kidnap  and  carry  away  from  this  state 
into  the  state  of  Maryland,  the  said  free  negro,  Robert  Ricords: 
against  the  form  of  an  act  of  the  general  assembly  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state. 

And  the  jurors  aforesaid,  on  their  oath  and  affirmation  aforesairl 
respectively,  do  further  present,  than  John  Whaley  late  of  Mispillion 
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hundred  in  the  county  aforesaid,  yeoman,  before  the  said  felony  and 
kidnapping  was  committed  by  the  aforesaid  Smith  E.  Davis,  John 
Kedden  and  Michael  Millman,  in  manner  and  form  aforesaid,  to  wit: 
on  the  third  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-six,  with  force  and  arms  at  Mispillion  hun- 
dred in  the  county  aforesaid,  feloniously  did  aid  and  assist  the  afore- 
said Smith  E.  Davis,  John  Eedden  and  Michael  Millman,  feloniously 
to  kidnap  and  carry  away  from  this  state  into  the  State  of  Mary- 
land the  said  free  negro,  Kobert  Kicords,  in  manner  and  form  afore- 
said; against  the  form  of  an  act  of  the  general  assembly,  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state. 

On  the  trial  the  proof  was,  that  the  boy  was  kidnapped  in  Kent 
county  and  carried  into  Sussex,  and  from  thence  directly  on  into 
Maryland,  and  the  prisoners'  counsel  raised  the  following  objections 
to  his  conviction:  1st.  That  the  crime  of  Davis,  Redden  and  Mill- 
man  was  not  proved  to  have  been  committed  in  Kent  county.  2d. 
That  the  indictment  varied  from  the  evidence,  because  the  former 
charged  that  Davis,  Redden  and  ]\Iillman  "at  the  hundred  of  Mis- 
pillion  in  the  county  of  Kent,  feloniously  did  kidnap  and  carry  away 
from  this  state  into  the  State  of  Maryland  the  said  free  negro,  Ro- 
bert Ricords,"  and  the  evidence  was,  that  Ricords  was  assaulted  and 
seized  in  Kent,  and  carried  from  Kent  though  a  part  of  Svissex  into 
Maryland.  The  following  authorities  were  cited:  Digest  D.  L.  144- 
5;  1  Chitty  Crim.  Law,  177-8-9,  180,  190,  195;  3  Cole's  Institutes, 
48-9;  Digest,  131. 

The  Court  directed  the  jury  to  find  the  prisoner  guilty,  if  upon  the 
whole  evidence  they  were  satisfied  of  the  prisoner's  guilt,  without 
reference  to  these  objections;  but  reserved,  with  the  consent  of  both 
parties,  the  decision  of  the  questions  raised.  Verdict  guilty  general- 
ly, on  the  whole  indictment. 

On  the  next  day.  April  2G,  1837,  the  Chief  Justice  (J.  M.  Clat- 
TON^,)  delivered  the  opinion  of  the  court: 

It  appears  to  be  a  general  rule,  that  where  a  statute  creates  a  new 
felony,  which  consists  of  an  act  partly  within  the  kingdom  and  part- 
ly without,  and  limits  it  to  be  tried  where  the  offence  is  committed, 
the  party  may  be  indicted  in  the  county  where  the  part  of  the  offence 
committed  within  the  realm  arose.  1  Chitty's  Crim  Law,  122-3 ;  1 
Hale,  706;  3  Inst.  80.  The  offence  charged  in  this  indictment  is  a 
new  felony  of  this  description.  The  negro  was  seized  in  Kent  coim- 
ty,  borne  through  a  part  of  Sussex  county,  and  thus  carried  out  of 
this  state  into  Maryland.  It  is  not  necessary  to  decide  here  that  Davis, 
Redden  and  Millman,  might  have  been  indicted  in  Sussex.    Tt  is  suf- 
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ficient  now  to  decide,  that  they  could  be  indicted  in  Kent,  where 
they  seized  the  negro,  and  through  a  part  of  which  they  carried  him 
on  their  way  into  Maryland, 

This  is  not  like  any  of  the  cases  cited,  where  the  offence  had  its 
inception  in  one  county,  and  its  consummation  in  another.  The  con- 
summation of  the  crime  of  Davis,  Kedden  and  Millman  was  not  in 
Sussex  county,  but  in  the  State  of  Maryland.  The  aiding  and  as- 
sisting, for  which  the  prisoner  was  indicted,  occurred  entirely  in 
Kent.  The  gist  of  the  offence  of  Davis,  Redden  and  Millman,  is  the 
carrying  the  free  negro  "  out  of  this  state  into  another  state."  {Dig- 
D.  L.  101.)  It  is  immaterial  by  what  road  he  might  have  been  so 
carried  out,  and  where  the  indictment  unnecessarily  sets  out  the 
course  travelled  to  get  into  Maryland,  it  can  be  but  surplusage,  which 
it  is  unnecessary  to  prove.  The  fact  of  the  taking  in  Kent  and  of 
an  actual  asportavit  there,  was  necessary  to  be  proved;  but  when 
that  is  done,  the  prosecutor  may  show  another  and  continued  aspor- 
tavit in  another  county.  In  treason,  one  overt  act  must  be  stated 
and  proved  to  have  taken  place  in  the  county  where  the  indictment 
is  laid;  but  afterwards,  any  overt  acts  of  treason  may  be  given  in 
evidence  of  the  same  species  of  treason,  though  committed  elsewhere, 
and  not  alledged  in  the  indictment.  (1  Chitty's  Crim.  Law,  192; 
Foster,  10;  Dyer,  132,  a.;  Kel.  14,  15;  4  St.  Tr.  447-8;  6  lb.  260: 
1  East  P.  C.  125.)  In  the  case  of  conspiracies,  the  venue  may  be 
laid  in  the  county  where  any  overt  act  by  any  one  of  the  con- 
spirators can  be  proved,  and  evidence  may  be  then  given  of  trans- 
actions in  other  counties.  (4  East,  171;  6  Ih.  590;  Ch.  C.  L.  192.) 
Where  a  prisoner  delivered  in  one  county  a  box  containing,  amongst 
other  things,  forged  stamps  to  his  own  servant  that  he  might  carry 
them,  and  who  did  so,  to  an  inn  situate  in  another  county,  to  be  for- 
warded by  a  carrier  to  a  customer  in  the  country;  it  was  considered 
that  he  might  be  indicted  in  the  county  where  the  first  delivery  took 
place,  and  not  where  the  inn  was  situate.  (7  East,  G5.)  If  a  party 
writes  and  composes  a  libel  in  one  county,  with  an  intent  to  publish, 
and  afterwards  publishes  it  in  another,  he  may  be  indicted  in  either. 
(4i?.  c^A.  95;  3 /fe.  717.) 

On  the  whole,  we  are  well  satisfied  that  the  first  count  charging 
Davis,  Redden,  and  Millman  with  kidnapping  in  Kent  county  was 
well  enough  laid,  and  is  sustained  by  evidence  of  an  asportavit  through 
part  of  Kent,  and  part  of  Sussex  county,  into  Maryland.  Were  it  not 
so,  they  could  not  be  convicted  of  the  offence  in  any  county.  When 
Whaley  was  indicted  and  tried  in  Sessex,  (Oct.  T.  1836,)  for  aiding 
and  assisting  in  the  commission  of  this  felony,  he  was  acquitted  by 
order  of  the  court,   because  his  offence  occurred  entirely  in  Kent. 
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The  court  then  did  not  decide  that  Davis,  Redden  and  Millman 
could  not  be  indicted  and  tried  either  in  Sussex  or  in  Kent.  It  is 
clear  that  they  could  not  be  tried  in  Sussex  if  not  in  Kent,  for  there 
was  an  asportavit  in  both  counties,  and  yet  more  of  the  actual  cor- 
pus delicti  is  proved  in  the  latter,  than  in  the  former  county. 

It  may  be  proper  to  add,  that  this  is  not  the  case  of  an  indictment 
founded  upon  a  statute  authorizing  a  mode  or  place  of  trial  that  did 
not  exist  at  the  common  law;  for  then,  all  the  facts  should  have 
been  laid  in  the  county  where  they  actually  happened.  (1  Cliitty's 
C.  L.  196.)  The  mode  and  place  of  trial  prescribed  by  the  statute 
against  kidnapping  is  the  same  with  that  existing  at  common  law. 
The  direction  in  the  act  is  simply,  that  the  case  shall  be  tried  in  the 
county  where  the  offence  was  committed,  and  the  offence  of  Davis, 
Redden  and  Millman,  was  committed  in  this  county. 

Judgment  against  the  prisoner. 


THE  STATE  vs.  SAMUEL  TOOTLE,  n. 

Evidence  of  stealing  a  laynb  will  support  an  indictment  for  stealing  a  sheep. 
The  court  will  judicially  take  notice  that  Camden  is  in  Kent  county. 

Kent,  October  Sessions,  1837.  Indictment  for  stealing  a  sheep. 
Proof  that  the  thing  stolon  was  a  Iamb;  and  that  the  property  was 
found  near  Camden  branch. 

It  was  objected  —  1st.  That  the  proof  did  not  sustain  the  indict- 
ment, as  there  was  a  clear  distinction  between  a  lamb  and  a  sheep; 
and  2d.  That  there  was  no  'proof  of  the  offence  having  been  com- 
mitted within  Kent  county. 

Per  Curiam. —  The  English  statute  7  and  8,  Geo.  4,  ch.  29,  makes 
it  a  felony  of  death  to  steal  "  any  ram,  ewe,  sheep  or  lamb ;  "  and 
it  has  been  decided  vnder  tliis  statute,  that  proof  of  stealing  a  lamb 
did  not  support  an  indictment  for  stealing  a  sheep.  But  the  reason 
of  the  decision  is  that  the  statute  itself  distinguishes  between  a  sheep 
and  a  lamb.  If  our  act  were  the  same,  the  decision  would  be  the 
same;  but  it  makes  no  such  distinction,  and  we  think  the  proof  sus- 
tains the  indictment. 

2d.  As  to  the  venue,  it  is  incumbent  on  the  state  to  prove  that  the 
offence  was  committed  within  the  county  of  Kent;  but  it  has  been 
decided  that  where  the  offence  was  charged  to  have  been  commit- 
ted in  Sussex  county,  and  proved  to  have  been  done  at  Lewestown, 
the  court  would  judicially  take  notice  that  Lewestown  i?  in  Sussex 
county.     (1  Harr.  .326  —  note.)     The  jury  must  judge  as  to  the  proof. 
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If  it  shows  the  offence  to  have  been  committed  at  Camden  or  near 
Camden,  we  think  they  oufrht  to  take  notice  that  Camden  is  in  Kent 
county. 

The  defendant  was  convicted. 

Wm.  H.  Rogers,  attorney  general,  for  state. 

Frame,  for  defendant. 


THE  STATE  vs.   STEPNEY  JACKSON  and  WESLEY  JACK- 
SON, n. 

A  tenant  is  liable  to  indictment  under  the  act  of  1831,  for  cutting  timber,  if 

the  landlord's  consent  be  disproved. 
And  any  one  employed  by  the  tenant  is  also  liable. 

The  defendants  were  indicted  under  the  act  of  January  21,  1831, 
(8  Del.  Laws,  51,)  for  cutting  trees,  getting  and  conveying  away 
staves,  &c.,  from  the  land  of  I.  T.  Cooper.  They  cut  the  timber  and 
got  staves  for  the  tenant  of  the  land;  and  two  questions  arose  in  the 
case — 1st.  Whether  a  tenant  is  liable  to  indictment  under  the  act, 
for  cutting  his  landlord's  timber ;  and  2d.  Whether  other  persons  em- 
ployed by  the  tenant  are  so  liable. 

The  Court  expressed  the  opinion  that  an  indictment  would  lie 
against  the  tenant,  but  it  would  be  necessary  for  the  prosecution  to 
show  that  the  cutting  was  against  the  consent  of  the  landlord  or  owner 
which  would  generally  require  a  stipulation  in  the  lease  against  cut- 
ting. But  where  the  cutting  is  excessive,  it  may  be  left  to  a  jury, 
without  the  production  of  a  lease  prohibiting  it,  to  say  if  it  was  not 
against  the  landlord's  consent;  and  so  of  a  cutting  for  staves,  or  for 
other  purposes  not  within  the  usual  range  of  a  tenant's  license. 

They  were  also  of  opinion  on  the  other  point,  that  any  other  per- 
son was  liable  for  cutting  timber  contrary  to  the  act,  though  emplov- 
ed  by  a  tenant,  and  that  it  was  not  necessary  for  the  state  to  prove 
that  such  person  l-new  it  to  be  against  the  consent  of  the  owner. 
Such  a  construction  would  repeal  the  act ;  as  it  would  be  impossible 
to  dive  into  the  defendant's  breast  for  his  knowledge  on  the  subject. 

Verdict  of  conviction. 

TV.  //.  Rogers,  de^^uty  attorney  general,  for  the  state. 

Bates,  for  defendants. 
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THE  STATE  vs.  JAMES  TOWXSEXD,  WILLIAM  L.  TOWN- 
SEND,  BENJAMIN  TOWNSEND. 

Wluie  a  riot  took  place  at  a  religious  meeting,  it  was  held  that  the  rioters 
could  not  be  indicted  both  for  the  riot  and  for  disi urbiny  the  religious  meet- 
ing; as  the  punishment  for  the  formei'  covered  the  latter  offence. 

A  person  who  does  not  believe  in  a  God  and  a  future  state  of  existence,  cannot 
ue  a  witness. 

His  belief  on  this  subject  may  be  proved  by  evidence  of  his  declarations;  and 
his  own  assertion  of  a  change  of  belief,  made  at  the  time  he  is  ofTered  to  be 
>worn,  will  not  restore  him  to  competency. 

Jndictment  for  a  riot. 

In  this  case  Edward  Croft  was  called  as  a  witness  for  the  defen- 
dants, and  objected  to  for  want  of  religious  belief.  It  was  proved  by 
James  Fountain,  James  Stevens  and  Daniel  Stevens,  that  Croft  had 
repeatedly  denied  his  belief  in  a  future  state  of  rewards  and  punish- 
ments: that  he  disbelieved  altogether  in  a  future  state  of  existence. 
He  said  that  man  was  like  the  tree  that  falls;  he  goes  to  the  dust 
and  there  is  no  more  of  him.  The  witness  asked  him  if  he  did  not 
believe  in  the  existence  of  a  God.  He  replied  that  by  did  not  know 
whether  there  was  a  God  or  not. 

Croft  now  asked  to  make  a  statement  to  the  court  in  relation  to 
his  religious  belief,  which  was  objected  to  by  the  prosecuting  attor- 
ney, on  the  ground  that  he  was  already  discredited. 

The  Court  asked  him  if  he  could  prove  by  any  other  person  the 
expression  of  any  other  opinions  on  the  subject  of  responsibility  in  a 
future  life,  than  those  which  had  been  testified  to.  He  said  he  could 
not,  but  desired  to  make  a  statement.  The  court  determined  to  hear 
him,  saving  the  question  as  to  the  effect  of  his  statement. 

Mr.  Croft. —  I  have  always  held  my  mind  open  to  conviqtion  on  all 
subjects.  I  have  read  much  on  this;  on  both  sides  of  the  question. 
Whatever  may  have  been  my  belief  heretofore  as  to  the  existence  of 
a  God,  I  do  now  believe,  from  reading  and  reflection,  that  there  was  and 
is  a  supreme  first  cause ;  and  will  be  a  future  state  of  existence,  and  of 
rewards  and  punishments.  I  think  I  have  before  expressed  my  change 
of  opinion  on  this  subject  to  others,  but  to  no  one  present. 

The  court  agreed  that  he  was  disqualified  by  the  evidence;  but  di- 
vided on  the  effect  of  his  present  statement,  as  to  restoring  him  to 
competency. 

The  Chief  Justice,  (J.  ^\.  Clayton,)  said :  It  is  an  important  ques- 
tion as  well  as  a  delicate  one,  and  has  not  been  heretofore  decided. 
The  court  is  now  divided  upon  it.  My  opinion  is,  that  the  witness 
is  incompetent.     He  has  been  proved  by  testimony,  that  is.  bv  the 
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oath  of  competent  and  credible  witnesses,  to  have,  recently,  entertain- 
ed opinions  which  render  him  incompetent  as  a  witness.  With  such 
opinions  we  cannot  bind  him  by  any  form  of  oath  we  can  put  to  him. 
The  ordinary  mode  of  attestation  loses  its  sanction  when  applied  to 
a  man  who  does  not  believe  that  he  can  be  punished  hereafter  for  its 
violation.  But  the  question  is,  what  is  this  man's  belief  now?  We 
can  only  know  this  by  evidence;  and  the  only  legal  evidence  before 
us  goes  to  disqualify  him.  He  cannot  be  sworn  for  any  purpose; 
shall  we  then  take  his  simple  assertion  to  qualify  himself,  after  being 
disqualified  by  legal  testimony.  The  case  might  arise  of  a  witness, 
the  sole  one  to  a  deed,  perfectly  incompetent,  and  on  that  ground 
perfectly  unworthy  of  credit;  and  yet  on  his  own  statement  he  might 
enable  himself  to  be  a  witness.  It  is,  therefore,  on  the  ground  that 
the  statement  of  this  witness  is  not  to  be  regarded  in  any  sense  as 
evidence  to  rebut  or  remove  the  effect  of  testimony  which  disqualifies 
him,  that  I  think  him  still  incompetent.  If  he  could  prove  by  others 
the  declaration  of  -a  change  of  opinions  and  views  on  this  subject,  I 
should  incline  to  admit  him  as  a  competent  witness.  The  question 
is  not  now  of  much  consequence  to  the  witness,  after  this  public  state- 
ment of  his  belief  in  a  future  state,  but  it  is  of  great  consequence  to 
the  administration  of  justice  to  preserve  the  sanctions  of  truth.  A 
majority  of  the  court  are  for  rejecting  the  witness,  (a) 

Judge  Layton  dissented. 

Layton,  Justice. —  I  think  the  person  produced  ought  to  be  exam- 
ed  as  a  witness.  The  objection  is  one  which  goes  to  his  credit  ra- 
ther than  to  his  competency  —  it  affects  his  present  opinions,  not  his 
belief  in  times  past.  And  to  this  effect,  I  apprehend  are  the  leading 
authorities. 

Several  objections  may  be  urged  against  the  competency  of  wit- 
nesses, as  infancy,  interest  in  the  event  of  a  suit,  infamy  of  character 
and  a  defect  of  religious  belief.  In  most  of  these  cases,  the  practice 
has  lieen  to  examine  the  person  produced  as  a  witness  on  his  voire  dire 
and  to  admit  liim,  if,  by  his  answers,  he  purge  himself  of  the  objec- 
tions against  him.  Infamy  of  character,  as  a  conviction  for  an  in- 
famous offence,  can*  be  removed  by  pardon.     As  to  religious  belief, 

(rt)  1  Phil.  Ev.19,  note  a,  the  same  point  has  been  decided  in  the  Su- 
preme Court  of  Connec'ticut.  In  Curtis  vs.  Strong,  4  Day's  Rep.  51 ;  S. 
C.  Sv'ift's  Ev.  48,  it  was  made  a  question,  whether  the  incompetency  of 
a  witness  could  be  proved  from  his  declarations  out  of  court  concerning 
his  opinions  and  principles:  the  question  was  decided  in  the  affirmative; 
and  it  was  also  decided  that  the  witness  could  not  be  admitted  to  deny  or 
explain  in  court,  the  declarations  imputed  to  him. 
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it  appears  sufficient  if  the  person  declare  his  belief  in  the  existence 
of  God  and  in  the  obligation  of  an  oath. 

In  Starkie  on  Evidence,  we  find  the  following  laid  down  as  the 
practice  in  England  on  this  subject  — "  before  a  witness  takes  an  oath 
he  may  be  asked  whether  he  believes  in  the  existence  of  a  God,  in 
the  obligation  of  an  oath,  and  in  a  future  state  of  rewards  and  pun- 
ishments; and  if  he  does,  he  may  be  admitted  to  give  evidence."  1 
Stark.  Ev.  93;  E.  vs.  Taylor,  Feake's  N.  F.  R.  11.  "And  it  seems 
he  ought  to  be  admitted  if  he  believes  in  the  existence  of  a  God  who 
will  reward  or  punish  him  in  this  world,  although  he  does  not  believe 
in  a  future  state."  1  Stark.  Ev.  93;  and  Omichund  vs.  Barker, 
Willes,  550.  In  Hunscum  vs.  Hunscum,  15  Mass.  Rep.  184,  it  was 
held  that  a  disbelief  in  a  future  state  of  existence  alone,  goes  to  the 
credibility  of  a  witness.  To  the  same  effect  also  have  been  the  de- 
cisions in  Xew  York;  as  in  Butts  vs.  Swartwood,  2  Coiv.  Rep.  431 ;  and 
in  Feople  vs.  Matteson,  to  be  found  in  a  note  in  2  Cow.  Rep.  433, 
Walworth,  circuit  judge,  is  reported  to  have  said  that  the  opinion 
of  Spencer,  chief  justice,  in  Jackson  vs.  Gridley,  18  Johns.  98,  was 
merely  an  obiter  dictum,  so  far  as  that  opinion  considered  the  want 
of  belief  of  the  witness  in  a  future  state  of  rewards  and  punishments. 

The  evidence  offered  to  prove  the  former  opinions  of  this  man 
shows  that,  at  some  former  period,  he  did  not  believe  in  the  immor- 
tality of  the  soul,  or  in  a  state  of  future  rewards  and  punishments; 
and  that  he  did  not  know  whether  he  believed  or  not  in  the  existence 
of  God:  on  this  latter  subject  it  appears  he  expressed  no  opinion. 
It  is  easy  to  perceive  the  embarrassment  under  which  a  very  honest 
witness  might  labor,  if  former  opinions  should  be  suddenly  sprung 
upon  him,  unless  an  opportunity  were  afforded  him  to  explain  those 
opinions,  otherwise  than  by  rebutting  testimony.  The  administration 
of  public  justice  might  be  seriously  impeded.  In  this  case,  the  party 
not  denying  that  he  has  held  the  opinions  attributed  to  him,  now  de- 
clares that  those  opinions  have  been  changed,  and  that,  after  reading 
and  reflection,  he  has  been  convinced  of  the  existence  of  God,  and 
of  a  future  state  of  rewards  and  punishments,  (a) 

The  defendants  were  afterwards  convicted. 

(a.)  In  Jackson  vs.  Gridley,  Ch.  Jus.  Spencer  approved  of  Curtis  vs. 
Strong.  He  said  "  it  being  proved  by  other  and  competent  witnesses  that 
the  witness  offered  had  deliberately  acknowledged  himself  to  be  an  in- 
fidel, and  disbelieved  in  a  futuie  state  of  rewards  and  punishments,  the 
incompetency  of  the  witness  is  established  by  proof.  The  declarations  of 
the  witness,  not  under  oath,  do  not  disprove  these  facts;  for  no  fact  in  a 
court  of  justice,  can  be  established;  or,  when  established,  can  be  de- 
stroyed, but  by  evid  noe:    and  nothing  can  be  evidence,  unless  delivered 
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There  was  also  an  indictment  against  the  same  defendants  for  "  dis- 
turbing a  religious  meeting;"  the  two  indictments  arising  out  of  the 
same  transaction,  the  riot  having  occurred  in  a  meeting  house  and 
during  worship.  This  last  case  was  submitted,  subject  to  the  opinion 
of  the  court  upon  the  plea  of  autrefois  convict. 

For  the  defendants  it  was  contended,  that  this  was  the  same  of- 
fence with  the  riot,  or  was  merged  in  it ;  and  that  a  conviction  would 
be  to  punish  twice  for  the  same  offence.  Const.  Art.  1,  Sec.  8;  2  Hale's 
P.  C.  251,  ch.  33;  2  Hawk.  Tit.  Bar;  4  Coke's  Kep.  43,  Hudson's 
case;  4  Blac.  Com.  335. 

Rogers,  deputy  attorney  general,  contra,  contended  that  two  dis- 
tinct and  substantive  offences  might  grow  out  of  the  same  state  of 
facts,  and  be  punished  accordingly.  Archh.  C.  P.  2;  2  Russ.  on 
Crimes,  43;  2  Hawk.  P.  C.  527,  sec.  5. 

Per  Curiam. 

J.  M.  Clayton,  CJtief  Justice: — 

The  plea  of  autrefois  acquit  is  founded  on  the  principle  that  no 
man  shall  be  placed  in  j)eril  of  legal  penalties  more  than  once  upon 
the  same  accusation.  4  Co.  Rep.  40,  43;  Hawk.  h.  2,  c.  26,  s.  63, 
35,  s.  1 ;  4  Bl.  C.  The  plea  of  autrefois  convict  depends  on  the  same 
principle,  that  no  man  shall  be  put  in  peril  of  punishment  more  than 
once  for  the  same  offence.  This  is  the  spirit  of  the  law  and  has  been 
since  magna  charta.  It  is  also  the  spirit  of  the  constitution  of  Dela- 
ware.    It  is  the  dictate  of  justice  as  well  as  of  humanity. 

To  plead  autrefois  convict  with  effect,  the  crime  must  be  the  same 
in  fact  for  which  the  defendant  was  before  convicted,  or  must  he  ne- 
cessarily included  in  the  former.  A  conviction  on  an  indictment  for  a 
battery  is  a  good  bar  to  an  indictment  for  the  assault.  A  conviction 
for  a  riot  is  a  bar  to  an  indictment  for  the  rout,  and  also  for  the  un- 
lawful assembly,  which  every  riot  necessarily  includes.  In  all  cases 
Avhere  a  former  conviction  includes  another  offence  the  rule  applies. 

under  the  sanction  of  an  oath."  In  People  vs.  Malfeson,  judge  Walworth 
(luestions  this  decision  only  so  far  as  it  requires  a  witness  to  believe  in  a 
state  of  rewards  and  punishments  in  the  world  to  come.  lie  held  a  wit- 
ness competent  who  believed  in  the  existence  of  a  God  who  would  punish 
l')erjury  either  here  or  hereafter;  but  he  concurred  with  chief  justice 
Spencer,  that  a  man  could  not  be  a  competent  witness  who  "  believed  in 
no  punishment  by  an  over-rulinj?  Providence  in  this  life,  and  (who)  be- 
lieved that  at  death  he  would  ]ierish  with  the  brutes."  In  this  case,  no 
question  arose  of  the  rifjlit  of  a  witness  to  qualify  himself  by  a  simple 
declaration  of  faith  made  at  the  trial,  after  he  had  been  disqualified  by 
evidence;  and  the  case,  therefore,  does  not  conflict  with  Jackson  and 
Gridley,  and  Curtis  and  Stronj;,  on  either  of  the  points  considered  in 
Townsend's  case. 
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A  conviction  of  murder  is  a  bar  to  an  indictment  for  the  man- 
slaughter; a  conviction  of  petit  treason  will  bar  an  indictment  for 
the  murder  of  the  same  person. 

These  pleas  of  autrefois  convict  and  autrefois  acquit  are  of  a  mix- 
ed nature,  and  consist  partly  of  matter  of  record,  and  partly  of  mat- 
ter of  fact.  The  matter  of  record  is  the  former  indictment,  and  the 
conviction  or  acquittal;  the  matter  of  fact  is  the  averment  of  the  iden- 
tity of  the  offence  and  person.  (1  Hale,  255,  392.)  It  is  settled,  that 
the  matter  that  the  offence  in  the  last  indictment  was  included  in  a  for- 
mer conviction  may  be  averred  and  proved  by  parol.  "  Anciently, 
says  Hawkins,  (Book  2,  370,  c.  35,  s.  4,)  the  Judges  often  satisfied 
themselves  of  the  truth  of  an  averment  that  the  offences  in  both  indict- 
ments were  the  same,  by  witnesses,  or  by  an  inquest  of  office,  with- 
out (even)  putting  it  to  a  trial  by  jury  upon  an  issue  joined,"  &c.  1 
Johnson's  Reports,  65. 

If  we  may,  on  this  conviction  for  a  riot,  punish  these  defendants 
for  wilfully  disturbing  the  religious  meeting  at  which  the  riot  oc- 
curred, then  they  cannot  be  convicted  of  the  latter  offence;  for 
they  are  not  only  entitled  to  exemption  from  being  twice  punished 
for  the  last  offence,  but  from  even  being  put  twice  in  peril  of  punish- 
ment. 

Now  we  not  only  may,  but  we  in  duty  must  punish  on  the  first 
conviction  for  the  whole  offence.  We  must  consider  all  the  circum- 
stances in  making  up  our  judgment.  The  law  rests  upon  our  dis- 
cretion, and  that  must  be  exercised  so  as  to  view  all  the  disturbance, 
alarm  and  confusion  in  the  religious  meeting,  caused  by  their  conduct. 
We  cannot  overlook  the  place  where,  an^  the  occasion  on  which, 
this  riot  occurred,  in  fixing  the  punishment  for  it.  We  cannot  punish 
it  as  if  it  were  a  mere  tavern  brawl,  or  an  uproar  in  the  streets.  It 
was  a  fact  of  extreme  aggravation  in  the  case  that  it  broke  up,  in  the 
most  tumultuous  and  outrageous  manner,  an  assemblage  of  religious 
people,  quietly  gathered  together  for  the  worship  of  God,  according 
to  their  own  conscience;  and  violated  the  constitutional  right  of  every 
one  of  them  to  the  free  exorcise  of  religious  worship  without  moles- 
tation. The  act  of  assembly  which  enacts  the  punishment  for'  this 
riot,  directs  a  fine  "  not  less  than  twenty  dollars,  nor  more  than  two 
hundred  dollars,  and  imprisonment  in  the  discretion  of  the  court,  for 
a  term  not  exceeding  six  months,  if  the  court  shall  deem  the  circum- 
STA>fCES  to  require  such  additional  punishment." 

Can  it  be  said,  then,  that  this  second  indictment  does  not  put  the 
defendants  in  peril  of  legal  penalties  already  incurred  by  the  first 
conviction?  For  upon  that  conviction  the  law  makes  it  the  duty  of 
the  court  to  mete  out  the  punishment  according  to  the  circumstances; 
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which  circumstances  are  the  groundwork  and  essence  of  this  indict- 
ment for  disturbing  the  religious  worship. 

The  defendants  were  accordingly  acquitted  on  this  indictment. 

Booth  and  Wm.  II.  Rogers,  deputy  att.  gen.,  for  the  prosecution. 

Wales  and  J.  A.  Bayard,  for  the  defence. 


THE  STATE  vs.  STANSBURY  JACOBS  and  others. 

At  common  law  the  term  month  means  lunar,  and  not  calendar  month. 

And  this  is  not  altered  by  our  act  of  assembly,  (Dig.  143,)   except  in  reference 

to  the  punishment  of  crime. 
The  limitation  to  indictments  for  horse-racing,  cock-fighting,  &c.,  under  Digest, 

141,  is  six  lunar  months. 

Sussex,  October  Term,  1838.    Indictment  for  horse  racing. 

(Note. — The  foreman  of  the  grand  jury  was  one  of  the  defendants,; 
and  the  court,  on  being  informed  by  the  grand  jury  that  they  were 
considering  a  bill  in  which  he  was  implicated,  appointed  another 
foreman,  and  gave  him  leave  to  retire.) 

The  indictment  in  this  case  was  under  the  act  of  assembly,  and 
laid  the  offence  in  the  different  counts  for  instituting,  being  concern- 
ed in,  and  betting  on  a  horse-race;  on  the  19th  and  20th  of  October, 
1837.  The  grand  jury  met  on  the  9th  April,  1838,  and  the  indict- 
ment was  found  on  the  11th  April. 

"  If  any  person  or  persons  shall  institute,  or  be  concerned  in,  or 
shall  bet  upon,  any  horse-race,  cock-fight,"  &c.  "  every  person  so 
offending  upon  conviction,  thereof  shall  forfeit  and  pay  to  the  state  a 
fine  of  thirty  dollars:  no  indictment  shall  be  preferred  for  an  offence 
against  the  foregoing  provision  after  the  expiration  of  six  months 
from  the  day  of  committing  the  offence."     (Digest,  141.) 

Frame,  for  the  defendants,  took  the  position  that  this  indictment 
was  not  in  time;  and  moved  the  court  to  instruct  the  jury  to  acquit 
them.  He  argued  that  the  term  months  in  the  statute  was  to  be  con- 
strued haiar  months  of  twenty-eight  days,  and  not  calendar  months. 
This  is  the  general  rule  when  a  month  is  mentioned,  whether  in  con- 
struing contracts  or  statutes,  unless  the  contrary  be  expressed,  or  ob- 
viously meant.  (3  Stark.  1398-9.)  This  general  principle  is  not  va- 
ried by  any  thing  in  our  act  of  assembly;  that  act  changes  the  mode 
of  computing  time  only  in  reference  to  the  punishment  of  crime. 

"  In  every  case  in  which  corporal  punishment  is  to  be  inflicted,  the 
court  in  the  sentence  shall  assign  the  day  thereof;  and,  whenever  im- 
prisonment sliall  be  a  part  of  the  punishment,  the  court  in  the  sen- 
tence shall  specify  the  day  on  which  the  term  shall  commence,  and 
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also  the  day  on  which  it  shall  expire.  In  reckoning  months,  every 
month  shall  be  a  calendar  month;  and  a  term  of  months  of  impri- 
sonment shall  be  so  many  calendar  months,  and  shall  expire  upon  the 
same  numerical  day  (including  the  same)  of  a  calendar  month,  upon 
which  it  shall  have  commenced."  (Digest,  143.) 

Rogers,  deputy  attorney  general,  for  the  state,  contended  that  this 
provision  in  the  fourth  section  of  the  act  punishing  certain  crimes, 
&c.  was  not  to  be  confined  to  the  matter  of  punishment,  but  was  a 
general  provision  changing  the  computation  from  lunar  to  solar  time, 
at  least  as  to  all  criminal,  if  not  to  ail  civil  matters.  He  admitted 
that  the  rule  of  the  English  temporal  courts  is,  that  where  a  statute 
mentions  a  month  without  specification  as  to  what  kind  of  time,  a 
lunar  and  not  a  calendar  month  is  meant;  but  this  is  a  mere  arbi- 
trary rule,  adopted  by  the  courts  in  ancient  times,  and  probably 
growing  out  of  a  general  hostility  to  the  ecclesiastical  courts,  where 
the  same  word  is  adjudged  a  calendar  month.  In  all  the  American 
cases  which  he  had  seen,  the  courts  have  refused  to  follow  the  Eng- 
lish rule,  except  in  New  York,  whose  servile  imitation  of  the  English 
precedents  is  proverbial  (Com.  vs.  Chamhre,  4  Dallas,  143.)  He 
therefore  stated  it  as  a  general  rule  of  the  courts  of  the  several 
states,  with  the  single  exception  of  New  York,  that  where  a  statute 
speaks  of  months  alone,  the  construction  shall  be  calendar  and  not 
lunar  months.  In  the  construction  of  a  statute  as  to  a  doubtful  mat- 
ter the  argument  of  inconvenience  properly  applies;  and  the  compu- 
tion  of  time  by  calendar  and  not  by  lunar  months,  is  by  far  more 
convenient.  A  contrary  construction  would  leave  a  period  between 
the  courts  twice  a  year  when  the  offence  of  horse-racing  might  be 
committed  with  impunity,  as  more  than  six  calendar  months  inter- 
venes. Common  understanding  of  the  meaning  of  words  has  influ- 
ence in  the  construction  of  statutes.  Months  are  universally  under- 
stood calendar  months :  no  others  are  known,  except  as  a  matter  of  sci- 
ence. The  term  as  used  in  the  amended  constitution,  must  be  under- 
stood calendar  month,  according  to  public  usage.  Residence  of  one 
month  in  the  county  to  qualify  a  voter;  payment  of  a  tax  assessed 
six  months  before  the  election.  What  are  these;  calendar  or  lunar 
months?     Undoubtedly  by  universal  understanding  the  former. 

Per  Curiam. 

J.  M.  Clayton',  Chief  Justice: — There  is  no  principle  of  common 
law  better  settled  in  England,  than  the  general  rule  of  her  temporal 
courts  that,  in  construing  a  statute,  the  word  months  shall  be  confined 
to  lunar  instead  of  calendar  m'onths,  unless  the  statute  law  shall  other- 
wise define  its  meaning.  2  Blac.  Com.  141 ;  6  Term  Bep.  224;  Doug. 
463.     A  conviction  under  the  statute  5  Ann,  c.   14,   54,  must  take 
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place  within  three  lunar  months.  See  1  B.  &  C.  500.  See  also  7 
Johns.  Rep.  217,  Jackson  vs.  Clark;  1  Johns.  Cases  100,  Leffingwell 
et  al  vs.  White;  15  Johns.  Rep.  120,  Loring  vs.  Hailing;  3  Stark. 
Ev.  1398;  3  Johns.  Ch.  Rep.  74;  Stackhouse  vs.  Halsey.  A  differ- 
ent rule  has  indeed  prevailed  in  several  states  of  the  union;  but  the 
common  law  of  England  is  our  guide  in  the  construction  of  a  statute. 

The  only  question  then  to  be  considered  is,  whether  the  statute 
law  has  defined  the  word  so  as  to  change  the  common  law  construc- 
tion. (Digest,  143,  ante  548-9.)  It  is  contended  for  the  prosecu- 
tion, that  this  provision  is  not  to  be  restricted  to  the  special  subject 
matter  of  the  section  of  which  it  is  a  part,  but  that  it  is  a  general 
provision  regulating  the  construction  of  the  whole  satute. 

The  subject  matter  of  this  whole  section  of  the  act  is  corporal 
punishment.  It  first  prescribes  the  mode  in  which  the  punishment  of 
death  shall  be  inflicted,  and  directs  the  court  to  fix  the  time  of  exe- 
cution. It  next  directs  the  court  in  every  case  in  which  corporal 
punishment  is  to  be  inflicted  to  assign  the  day  of  punishment.  It  then 
proceeds  to  prescribe  the  specification  in  every  sentence  of  imprison- 
ment, of  the  day  of  the  commencement  and  of  the  expiration  of  that 
imprisonment.  Then  iii  eodem  fiatu,  in  the  same  paragraph,  and 
evidently  in  reference  to  the  same  subject  (of  corporal  punishment) 
it  directs  that  in  reckoning  months,  every  month  shall  be  a  calendar 
month.  So  that  should  the  court  order  capital  execution  at  the  ex- 
piration of  one  month,  the  construction  of  the  sentence  must  be,  that 
the  prisoner  must  be  allowed  a  calendar  instead  of  a  lunar  month. 
And  should  the  court  order  any  other  corporal  punishment  to  be  in- 
flicted at  the  expiration  of  one  or  more  months,  the  computation  must 
be  made  by  solar  and  not  by  lunar  time.  The  section  then  provides 
also,  that  a  term  of  months  of  imprisonment  shall  be  so  many  calen- 
dar months.  The  meaning  might  imdoubtedly  have  been  more  con- 
cisely expressed,  for  it  was  sufficient  for  all  purposes  to  have  said 
that  "  in  every  case  in  which  corporal  punishment  is  to  be  inflicted, 
the  court  in  the  sentence  shall  assign  the  day  thereof,"  without  the 
separate  provision  that  a  day  should  be  assigned  for  a  capital  execu- 
tion: and  so  the  general  provision  in  reference  to  all  corporal  pun- 
ishment, that  "  in  reckoning  months  every  month  shall  be  a  calendar 
month  "  was  perhaps  sufficient  for  all  the  purposes  designed,  without 
adding  that  "  a  term  of  months  of  imprisonment  shall  be  so  many 
calendar  months."  But  the  object  of  the  legislature  in  thus  multi- 
plying words  on  the  same  subjects,  was  to  be  as  explicit  as  possible. 
And  if  these  words  shall  be  construed  as  altering  the  whole  law  re- 
garding the  computation  of  time,  instead  of  thus  confining  them  to 
the  exposition  of  the  context,  and  controlling  their  import  secundum 
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subjectam  materiam,  then  the  subsequent  clause  it  not  less  evidently 
unnecessary;  for  why  provide  that  a  term  of  months  of  imprisonment 
pliall  be  so  many  calendar  months,  immediately  after  a  general  sweep- 
ing change  in  the  whole  law  of  the  computation  of  time  ?  And,  if  the 
provision  be  not  confined  in  its  import  to  the  subject  of  corporal  pun- 
ishment, how  far  does  it  extend  or  where  is  its  limit  ?  Is  it  confined 
to  the  single  penal  statute  of  which  it  is  a  part?  If  so,  then  other  acts 
such  as  that  of  the  21st  January,  1831 ;  or  that  of  the  21st  February, 
1837;  and  other  penal  acts  in  the  statute  book,  prescribing  punish- 
ments for  offences,  refer  to  lunar  months;  while  the  act  of  the  8th 
February,  1826,  refers  to  calendar  months  alone,  and  the  same  words 
in  different  parts  of  the  same  criminal  code  must  receive  different 
constructions.  If  the  clause  be  general  in  its  import,  it  controls  the 
computation  of  time  in  all  the  law ;  and  months  in  statutes  not  penal 
as  well  as  in  the  act  where  it  is  found  are  calendar  and  not  lunar 
months.  Thus  a  clause  evidently  designed  to  extend  to  the  statutes 
regarding  corporal  punishment  alone,  becomes  the  means  of  revolu- 
tionizing the  whole  established  law  on  the  subject  of  the  reckoning  of 
time,  as  well  in  civil  as  in  criminal  cases.  If  we  view  the  words  as 
they  stand,  as  being  doubtful  in  their  import,  this  consideration  that 
one  construction  would  involve  the  whole  law  on  this  point  in  confu- 
sion, will  be  sufficient  to  drive  us  to  repudiate  an  exposition  attended 
with  such  consequences. 

Much  has  been  said  about  the  inference  to  be  drawn  from  the  in- 
tent of  the  legislature  to  punish  horse-racing,  and  it  is  urged  that  the 
law  has  made  it  an  offence  to  be  punished  in  every  possible  case. 
But  we  can  gather  the  intent  only  from  the  langi>age  of  the  law,  and 
nothing  is  more  clear  than  that  it  was  not  the  intent  at  the  time  of 
passing  this  very  act  of  8th  February,  1826,  to  punish  racing,  or 
to  regard  it  as  any  offence  whatever,  if  done  at  a  certain  season  of 
the  year.  Thus  this  act  ordains  "  that  no  indictment  shall  be  pre- 
ferred for  the  offence  (horse-racing,  &c.)  after  the  expiration  of  six 
months  from  the  day  of  committing  the  offence."  The  courts  by 
law  were  compelled  to  sit  in  this  county  in  the  year  1826,  when  the 
law  was  enacted,  on  the  17th  April,  and  the  13th  Xovembor;  so  that 
nearly  seven  months  elapsed  l)etween  the  spring  and  fall  terms  of  the 
only  court  in  which  a  bill  of  indictment  could  be  pT^ftrred  for  horse- 
racing,  and  of  course  for  several  weeks  after  the  discharge  of  tlie 
grand  jury  in  the  spring  of  the  year,  any  man  might  bo  concerned  in 
a  hores-race  with  impunity,  whether  months  be  construed  as  calen- 
dar or  lunar.  Such  was  the  clear  law  at  the  time  of  the  passage  of 
the  very  act  on  which  this  indictment  was  founded  ;  and  even  now, 
such  is  the  effect  of  the  limitation  of  six  months,  under  the  present 
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arrangement  by  law  of  the  terms  of  court,  that  it  would  be  impossi- 
ble in  many  cases  for  a  grand  jury  to  find  a  bill  of  indictment  for 
horse-racing  within  the  limitation  made  by  law,  upon  apy  computa- 
tion of  months  whether  calendar  or  lunar. 

It  is  not  for  us  to  decide  upon  the  policy  or  impolicy  of  the  act,  or 
of  its  limitation.  When  the  legislature  shall  choose  totally  to  prohi- 
bit horse-racing,  it  will  our  duty  to  declare  and  enforce  the  pro- 
hibition. But  if  they  will  continue  a  limitation  which  expressly  for- 
bids us  to  entertain  a  bill  of  indictment  for  horse-racing  after  six 
months  from  the  time  of  the  race,  we  have  no  authority  to  punish  in 
such  cases  as  tlie  present.  It  is  here  admitted  that  more  than  six 
lunar  months  elapsed  after  the  race,  and  before  the  preferring  of  this 
bill  of  indictment;  and  we  could  not  warp  the  words  in  this  or  any 
other  penal  statute  from  their  legal  meaning  for  the  purpose  of  pun- 
ishing an  act,  however  desirous  we  might  be  that  the  law  had  been 
different. 

The  defendants  were  acquitted. 


THE  STATE  vs.  WILLIAM  BUCKLEY. 

Husband  fined  for  striking  his  wife. 

Xow  Castle,  Xovember  Term,  1838.  Indictment  for  an  assault 
and  battery. 

The  defendant  was  indicted  for  an  assault  and  battery  on  his  wife. 
The  complainant  exhibited  a  black  eye,  and  proved  that  her  husband 
liad,  without  any  provocation,  struck  her  a  blow  with  his  fist,  whicli 
caused  it.   She  was  pregnant. 

The  defendant's  counsel  intimated  that  a  husband  had  the  right  to 
cliastise  his  wife;  and  it  would  not  be  politic  to  encourage  these  com- 
])laints  in  a  court  of  justice,  between  persons  bearing  the  relation  of 
liusband  and  wife. 

The  Court. — The  wife  must  be  protected.  We  know  of  no  law 
tliat  will  authorize  a  husband  to  strike  his  pregnant  wife  a  blow  with 
his  fist,  such  as  has  been  inflicted  on  this  woman. 

The  attorney  general  said  that  the  court  had  heretofore  decided  in 
the  case  of  the  State  vs.  George  Gihhs,  in  Kent,  that  any  undue  or  ex- 
cessive battery  by  a  husband  of  his  wife  either  in  degree,  or  with 
imjiroper  means,  was  indictable. 

The  Court  imposed  a  fine  on  Buckley;  and  directed  him  to  be 
])Ound  to  surety  of  the  peace. 
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THE  STATE  vs.  THOMAS  JEFFERSON  CHANDLER. 

The  jury  having  found  the  defendant  guilty  on  an  indictment  under  the  act 
against  blasphemy,  charging  him  with  having  proclaimed  publicly  and  malic- 
iously, with  intent  to  vilify  the  christian  religion  and  to  blaspheme  God, 
that  '"the  virgin  Mary  was  a  whore,  and  Jesus  Christ  was  a  bastard;"  the 
court  held  the  ortence  found,  to  be  blasphemy,  and  refused  to  arrest  the  judg- 
ment. 

And  where  the  defendant,  tried  on  another  indictment  charging  him  with 
uttering  the  same  words,  on  another  occasion,  tiith  intent  to  vilify  the  chris- 
tian religion  and  to  blaspheme  God,  was  found  not  guilty  of  the  intent  to 
blaspheme  God,  but  guilty  of  the  whole  indictment  with  that  exception,  the 
court  also  held  the  ottence  so  found  to  be  blasphenn,  and  refused  to  arrest 
the  judgment. 

Review  of  the  cases  in  which  an  indictment  is  sufficiently  sustained,  although 
one  of  several  intents  charged  in  it  may  be  negatived  by  the  proof,  or  by  the 
finding  of  the  jury. 

Vindication  of  the  maxim  that  "  the  christian  religion  is  part  of  the  common 
law." 
The  extent  and  true  meaning  of  it  considered  and  explained. 

In  enforcing  the  act  of  the  legislature  against  blasphemy,  the  court  does  not 
assume  cognizance  of  the  crime  as  an  offence  against  God,  but  against  man 
only.  It  is  a  gross  offence  against  society  on  account  of  its  tendency  to 
disturb  the  public  peace. 

The  christian  religion  is  and  has  ever  been  the  prevailing  religion  among  the 
people  of  this  state:  and  the  malicious  blasphemy  of  the  popular  religion  or 
its  founder,  has  a  diiect  tendency  to  produce  breaches  of  the  peace.  In  gen- 
eral, an  offence  which  outrages  the  feelings  of  the  community  so  far  as  to 
endanger  the  public  peace,  may  be  prohibited  by  the  legislature,  and  pun- 
ished. On  the  same  principle  blasphemy  was  piohibited  and  punished  by  the 
common  law. 

The  act  of  the  general  assembly  of  this  state  of  the  8th  February,  1826,  punish- 
ing blasphemy  by  fine  and  imprisonment,  is  not  a  violation  of  any  provision 
in  the  constitution  of  this  state,  or  in  the  constitution  of  the  United  States. 

General  Sessions,  Xew  Castle,  May  Term,  1837. 

This  was  an  indictment  for  blasphemy,  and  charged  that  Thomas 
J.  Chandler,  on  the  tenth  day  of  May,  in  tlie  year  of  our  Lord 
1836,  with  force  and  arms  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and  con- 
triving and  intending  to  scandalize  and  vilify  the  christian  religion 
and  io  hiaspheine  God  and  our  Lord  Jesus  Christ  the  Savior  of  the 
w^orld,  unlawfully,  wickedly,  and  hlaspliemoushj  in  the  presence  and 
hearing  of  divers  citizens  of  this  state  spoke,  pronounced  and  with  a 
loud  voice  puhlislied  these  profane  and  blasphemous  words,  viz:  that 
the  virgin  Mary  was  a  whore  and  Jesus  Christ  was  a  hastard;  to  the 
great  dishonor  of  Almighty  God,  in  contempt  and  to  the  great  scan- 
dal of  tlie  christian  religion,  against  the  form  of  an  act  of  the  gene- 
ral assembly  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

On  the  trial  before  the  jury, 

M'Beth,  of  counsel  for  the  defendant,  relied  mainly  on  the  alledg- 

VOL.  II.  70 


554  The  State  vs.  Chandler. 

ed  unconstitutionality  of  the  statute  against  blasphemy,  as  being  a 
law  preferring  Christianity  to  other  modes  of  worship.  He  also  cited 
Mr.  Jefferson's  letter  to  major  Cartwright,  from  the  fourth  vohune 
of  Jefferson's  Memoirs,  page  396;  American  Quarterly  Review  for 
June,  1835,  page  319-20;  to  prove  that  Christianity  was  no  part  of 
the  law  of  the  land. 

W.  II.  Rogers,  deputy  attorney  general,  replied  for  the  state.  Th(^ 
jury  found  a  general  verdict  of  guilty. 

Another  indictment  against  the  same  defendant  was  then  tried,  for 
blasphemy  in  uttering  the  words  "  that  Jesus  Christ  was  a  bastard 
and  his  mother  was  a  lohore."  With  this  difference  in  the  words  and 
their  arrangement,  this  indictment  was  precisely  like  the  former. 
The  jury  in  this  case  found  a  verdict  of  guilty  in  manner  and  form 
as  he  stands  indicted  "  except  as  to  the  intent  to  blaspheme  God." 

After  verdict  the  defendant's  counsel  moved  in  arrest  of  judgment 
in  each  case;  and  the  question  of  the  constitutionality  of  the  statute 
against  blasphemy  was  again  discussed  by  Rogers,  deputy  attor- 
ney general,  for  the  state,  and  by  M'Beth,  for  the  defendant.  The 
defendant's  counsel  also  urged,  that  no  judgment  could  be  rendered 
in  the  last  case  tried,  because  the  jury  had  not  found  the  "  intent  to 
blaspheme  God." 

The  Court  held  both  cases  under  advisement  until  Xovember  term, 
1837,  when  the  following  opinion  was  delivered,  by  the  chief  justice. 

J.  M.  Clayton,  Chief  Justice: — The  questions  arising  out  of  these 
records  are — First,  whether  the  offence  charged  in  these  indictments 
is  within  the  purview  of  the  statute  of  this  state  against  blasphemy, 
passed  on  the  8tli  Feb.  1826;  and  secondly,  whether  that  statute  be 
inconsistent  with  the  state  constitution. 

The  act  of  the  8th  of  February,  1826,  directs,  that  "  If  any  person 
shall  be  guilty  of  the  crime  of  blasphemy,  every  person  so  offending 
upon  conviction  tliereof,  shall  forfeit  and  pay  to  the  state  a  fine  not 
exceeding  fifty  dollars,  and  shall  suffer  imprisonment  in  solitary  con- 
finement for  any  term  not  exceeding  two  months,  aiul  may,  in  the 
discretion  of  the  court,  be  required  to  find  sureties  for  good  beha- 
viour for  one  year  after  discharge  from  prison." 

This  is  a  part  of  the  general  statute  providing  for  the  punishmonl 
of  crimes  and  misdemeanors.  Tt  does  not  define  the  crime  of  blas- 
phemy; nor  does  it  define  treason,  murder,  rape,  perjury,  sodomy 
and  many  other  crimes,  for  the  punishment  of  which  it  specially  pro- 
vides, as  it  do<^s  for  that  of  blasphemy.  We  go  for  the  legal  defini- 
tion of  each  of  those  crimes  to  the  common  law,  and  to  that  we  must 
apply  for  the  legal  definition  of  the  crime  charged  in  each  of  these 
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indictments.  The  legislature,  using  technical  legal  terms  to  descrilx^ 
the  offences  they  intended  to  punish,  had  reference  of  course  to  the 
meaning  of  those  terms  as  understood  and  defined  in  the  only  books 
which  contain  any  legal  definition  of  them,  which  we  can  notice; 
and  those  books  are  the  works  of  the  common  law  writers  on  crimes 
and  misdemeanors.  These  authorities  do  not  leave  room  for  any 
doubt  on  the  question  whether  the  words  charged  in  these  indict- 
ments and  found  by  the  several  verdicts  upon  them,  to  have  been 
pronounced  in  manner  and  form  as  there  alledged,  do  constitute  the 
crime  of  blasphemy. 

It  appears  to  have  been  long  perfectly  settled  by  the  common  law, 
that  blasphemy  against  the  Deity  in  general,  or  a  malicious  and  wan- 
ton attack  against  the  christian  religion  individually,  for  the  purpose 
of  exposing  its  doctrines  to  contempt  and  ridicule,  is  indictable  and 
punishable  as  a  temporal  offence.  The  cases  of  The  King  vs.  Taylor, 
Vent.  293,  3  Kehle's  Rep.  607;  of  Clendon  &  Hall,  E.  T.  10  Ann, 
cited  Str.  789,  H.  T.  79,  Str.  416;  The  King  vs.  Woolston,  in  Str. 
834,  Fitzg.  64,  Q&,  Barnard.  162;  The  King  vs.  Williams,  before 
Lord  Kenyon,  C.  J.,  at  Guildhall,  1797,  ^  B.  &  A.  161;  Att'y.  Gen'l. 
vs.  Pearson,  3  Meriv.  352;  The  King  vs.  Waddington,  IB  £  C.  26; 
with  the  criminal  informations  against  Jacob  Hive,  Peter  Annett,  John 
WilJces  and  Daniel  Isaac  Eaton,  referred  to  in  the  elementary  books 
of  the  common  law,  (See  Stark,  on  Slander,  440-1,  &c. ;  Holt  on  Li- 
bel, 66;  Russel  on  Crimes,  209,  217;)^  fully  establish  this  principle. 
And  it  further  appears  that  although  a  written  publication  of  blas- 
phemous words,  thereby  affording  them  a  wider  circulation,  would 
undoubtedly  be  considered  as  an  aggravation  of  the  offence,  and  af- 
fect the  measure  of  punishment,  yet  so  far  as  respects  the  definition 
and  legal  character  of  the  offence  itself,  it  is  immaterial  whether  the 
publication  of  such  words  be  oral  or  written.  They  equally  consti- 
tute the  crime  of  blasphemy  in  either  case.  King  vs.  Attrood,  Cro.  J. 
421,  King  vs.  Taylor,  3  Keh.  Rep.  607;  Stark,  on  Slander,  441.  In 
the  case  of  The  People  vs.  Buggies,  8  Johns.  Rep.  291,  Kent,  C.  J. 
delivered  the  opinion  of  the  Supreme  Court  of  the  State  of  Xew  York, 
that  blasphemy  against  God  and  contumelious  reproaches  and  pro- 
fane ridicule  of  Christ  or  the  Holy  Scriptures,  are  offences  punishable 
at  common  law,  whether  uttered  by  words  or  writing ;  and  that  wan- 
tonly, wickedly,  and  maliciously  uttering  the  words  "  Jesus  Christ 
was  a  bastard  and  his  mother  must  be  a  whore  "  was  a  public  offence, 
punishable  by  the  common   law  of  Xew  York. 

The  Supreme  Court  of  Pennsylvania  in  Updegraph  vs.  The  Com- 
monirealth.  (11  Serg.  £  Rawle,  400-1,)  which  was  the  case  of  an  in- 
dictment for  blasphem}',  have  fully  affirmed  the  principles  of  Rug- 
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gles'  case,  and  have  declared  that,  from  the  time  of  Bracton,  Christi- 
anity was  part  of  the  common  law  of  England."  To  the  list  of  au- 
thorities already  cited  which  sustain  this  opinion  may  be  added,  Tre- 
maine's  Pleas  of  the  Crown,  226,  Rex  vs.  Doyley,  Emlyn's  preface  to 
the  State  Trials,  8;  2  State  Trials,  273,  Whitlock's  Speech;  Raym. 
163;  4  Blac.  Com.  59;  1  Hawk.  b.  1  c.  5;  1  East's  P.  C.  3,3  Burns. 
Ec.  Laiv,  202;  1  St.  Trials,  302.  And  in  the  case  of  the  Chamber- 
lain of  London  vs.  Allen  Evans,  Esq.  in  1767,  upon  a  writ  of  error 
to  the  house  of  lords  {Blac.  Com.  appendix  to  Bell's  edition,  vol.  5,  p. 
145,)  Lord  Mansfield  says,  "  The  eternal  principles  of  natural  reli- 
gion are  part  of  the  common  law;  the  essential  principles  of  reveal- 
ed religion  are  part  of  the  common  law;  so  that  any  person  reviling, 
subverting,  or  ridiculing  them,  may  be  prosecuted  at  common  law." 
This  is  the  true  meaning  of  the  English  maxim  as  usually  applied. 
It  was  never  pretended  that  the  common  law  punished  the  violation 
of  every  precept  of  Christianity.  Xo  judge  at  common  law  ever  de- 
cided, that  he  who  did  not  to  others  as  we  would  that  they  should  do 
unto  him,  which  is  one  of  the  most  sublime  of  all  the  precepts  of  the 
author  of  that  religion,  or  that  he  who  did  not  repent  and  believe  in 
Christianity,  was  therefore  liable  to  a  penalty,  or  punishment  at  com- 
mon law.  Indeed,  in  the  very  speech  of  Lord  Mansfield  already  re- 
ferred to,  which  was  a  noble  and  most  successful  effort  in  behalf  of 
the  dissenters,  and  the  great  cause  of  religious  liberty,  he  says 
"  there  never  was  a  single  instance,  from  the  Saxon  times  down  to 
our  own,  in  which  a  man  was  ever  punished  by  the  common  law 
for  erroneous  opinions  concerning  rites,  or  modes  of  worship.  The 
common  law  of  England,  which  is  only  common  reason  or  usage, 
knows  of  no  prosecution  for  mere  opinions.  For  atheism,  blasphemy 
and  reviling  the  christian  religion,  there  have  been  instances  of  per- 
sons prosecuted  and  punished  upon  the  common  law ;  but  bare  non- 
conformity to  established  rites  and  modes  (of  worship,)  is  no  sin  by 
the  common  law."  The  common  law  was,  as  Lord  Coke  expressed 
it  in  Sir  William  Herbert's  case,  3  Rep.  42  b.,  '"  the  preserver  of  the 
common  peace  of  the  land ;  "  and,  therefore,  we  find  it  punished  out- 
rages on,  or  breaches  of  the  peace  of  society,  and  also  acts  whose  ten- 
dency was  to  disturb  that  peace.  The  union  between  church  and  state 
in  England,  by  which  the  christian  religion  became  connected  with 
the  government  itself,  induced  a  series  of  penal  statutes  to  protect  and 
prefer  that  religion  as  a  part  of  the  government  itself.  But  even  in 
England,  Christianity  was  never  considered  as  a  part  of  the  common 
law,  so  far  as  that  for  a  violation  of  its  injunctions,  independent  of 
the  established  laws  of  man,  and  without  the  sanction  of  any  positive 
act  of  parliament  made  to  enforce  those  injunctions,  any  man  could 
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be  drawn  to  answer  in  a  common  law  court.  It  was  a  part  of  the 
common  law  "  so  far  that  any  person  reviling,  subverting  or  ridicu- 
ling it  might  be  prosecuted  at  common  law,"  as  lord  Mansfield  has 
declared ;  because,  in  the  judgment  of  our  English  ancestors  and  their 
judicial  tribunals,  he  who  reviled,  subverted  or  ridiculed  Christianity, 
did  an  act  which  struck  at  the  foundation  of  their  civil  society,  and 
tended  by  its  necessary  consequences  as  they  believed,  to  disturb 
that  common  peace  of  the  land  of  which  (as  lord  Coke  had  reported) 
the  common  law  was  the  preserver.  The  common  law  never  light- 
ed the  fires  of  Smithfield  on  the  one  hand,  nor  preferred  the  doctrines 
of  infidelity,  (which  is  proved  by  all  history  to  be  in  character  not 
less  intolerant  than  fanatacism)  on  the  other.  It  adapted  itself  to  the 
religion  of  the  country  just  so  far  as  was  necessary  for  the  peace  and 
safety  of  civil  institutions;  but  it  took  cognizance  of  offences  against 
God  only,  when  by  their  inevitable  effects,  they  became  offences 
against  man  and  his  temporal  security.  It  was  never  pretended  by 
any  common  law  court  that  he  who  did  not  "  love  his  neighbor  as 
himself ; "  or  he  who  did  not  "  visit  the  widow  and  the  fatherless  in 
their  affliction,  and  keep  himself  unspotted  from  the  world "  was, 
therefore,  indictable  at  common  law.  The  same  is  equally  true  of  the 
laws  of  God  as  revealed  in  the  old  testament.  No  lawyer  ever  framed 
an  indictment  in  a  common  law  court,  charging  that  the  defendant 
did  not  honor  his  father  and  mother,  or  merely  coveted  his  neighbor's 
property.  True,  there  are  many  instances  in  which  the  divine  pre- 
cepts have  been  enacted  into  statutes,  and  in  case  of  a  violation  of 
these,  or  of  any  divine  mandate  which  had  been  adopted  into  the 
common  law,  because  the  peace  and  safety  of  civil  society  could  not 
be  secured  without  it,  the  common  law  courts  became  the  avengers 
of  the  public  wrong.  And  in  all  cases  where  the  tendency  of  any 
man's  acts  or  words  was,  in  the  judgment  of  a  common  law  court, 
to  disturb  the  common  peace  of  the  land  of  which  it  was  the  preserver 
and  protector,  or  to  lead  to  a  breach  of  it  and  the  good  order  of  society, 
considered  merely  as  a  civil  institution,  the  common  iaw  avenged  the 
wrong  done  to  civil  society  alone.  He,  therefore,  who  subverted, 
reviled  or  ridiculed  the  religion  of  our  English  ancestors,  was  punish- 
ed at  common  law,  not  for  his  offence  against  his  God,  but  for  his 
offence  against  man,  whose  peace  and  safety  as  they  believed,  was 
endangered  by  such  conduct.  Whether  their  belief  in  this  respect 
was  well  or  ill  founded  is  not  the  question.  To  sustain  the  soundness 
of  their  opinion,  their  descendants  point  us  to  the  tears  and  blood  of 
revolutionary  France  during  that  reign  of  terror,  when  infidelity  tri- 
umphed and  the  abrogation  of  the  christian  faith  was  succeeded  by 
the  worship  of  the  goddess  of  reason,  and  they  aver  that  without  this 
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religion  no  nation  has  ever  yet  continued  free.  They  insist  too,  that 
all  history  demonstrates  that  no  nation  without  the  light  of  their  com- 
mon law,  has  ever  been  able  to  preserve  any  system  of  rational  and 
well  regulated  liberty.  But  suppose  all  their  opinions  in  these  re- 
.'^pects  to  be  erroneous :  still  the  question  is  not  whether  their  law  was 
well  founded,  but  what  was  their  law? 

The  defendant's  counsel,  in  the  progress  of  the  argument  on  this 
subject,  referred  to  a  letter  written  by  Thomas  Jefferson  to  major 
t'artwright,  dated  June  5,  1834,  and  published  in  the  fourth  volume 
of  his  posthumous  works.  This  letter  we  notice,  because  respecta- 
ble counsel  have  cited  it.  It  is  phrased  in  terms  more  becoming  the 
newspaper  paragraphs  of  the  day,  than  the  opinion  of  a  grave  jurist 
who  feels  respect  for  the  memory  of  the  eminent  lawyers  of  P]ngland, 
because  he  knows  and  can  appreciate  their  worth.  The  opinion  of 
Lord  Mansfield,  who  was  one  of  the  brightest  luminaries  of  the  com- 
mon law,  palpably  misunderstood  by  this  writer,  is  by  him  denoun- 
ced as  a  "  judicial  forgery."  He  considers  and  so  states,  that  by  this 
maxim  mentioned  by  Lord  Mansfield,  which  recognizes  revealed  re- 
ligion as  a  part  of  the  common  law,  his  lordship  had  "engulphed  bi- 
ble, testament  and  all  into  the  common  law ;  "  whereas,  this  mode  of 
garbling  a  remark,  and  then  replying  to  it,  has  done  gross  injustice  to 
that  great  man,  whose  celebrated  argument  for  religious  toleration  in 
the  English  house  of  lords  in  the  case  of  Evans  does  by  no  means  jus- 
tify the  imputation  cast  upon  him.  So  far  from  meaning  that  bible 
and  testament  were  parts  of  the  common  law  for  other  purposes  than 
that  of  punishing  for  the  subversion,  reviling  or  ridiculing  them;  so 
far  from  pretending  that  any  man  could  be  punished  by  the  common 
law  for  mere  infidelity,  or  for  worshipping  God  as  he  pleases,  or  for 
any  violation  of  any  divine  precept  not  expressly  adopted  by  man  as 
luiman  law,  which  would  make  courts  and  juries  the  regulators  of 
every  man's  conscience,  Lord  Mansfield  expressly  says  "  conscience 
is  not  controllable  by  human  laws,  nor  amenable  to  human  tribu- 
nals. Persecution,  or  attempts  to  force  conscience,  will  never  produce 
conviction;  and  are  only  calculated  to  make  hypocrites  or  martyrs." 
"  There  is  nothing,"  he  adds,  "  more  unreasonable,  more  inconsis- 
tent with  the  rights  of  human  nature,  more  contrary  to  tlie  spirit  and 
precepts  of  the  christian  religion,  more  iniquitous  or  unjust,  more  im- 
politic, than  persecution.  It  is  against  natural  religion,  revealed  re- 
ligion, and  sound  policy." 

^Ir.  Jefl'erson  endeavors  to  sliow  that  the  maxim  that  Christianity 
is  a  part  of  the  common  law  of  England  is  entirely  derived  from  an 
opinion  of  Prisot  in  the  Yrar  Bool-  34,  //.  H,  folio  38,  (145-8.)  In  a 
case  qviare  impedit  a  question  was  made,  liow  far  the  ecclesiastical 
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law  was  to  be  respected  in  a  common  law  court.  And  Prisot  gives 
his  opinion  in  these  words :  "  Prisot — a  tiels  Leys  que  lis  de  saint 
Eglise  ont  en  auncient  scripture  covient  pur  nous  a  doner  credence; 
car  ceo  est  common  Ley  sur  quels  touts  manner  Leys  sont  fondues," 
&c.  (See  Fitz.  abr.  qu.  im.  89.  Bro.  abr.  qu.  imp.  12.)  The  whole  of 
Mr.  Jefferson's  complaints  is,  that  Finch  has  mistaken  this  passage,  by 
translating  "  auncient  scripture  "  holy  scripture.  Mr.  Jefferson  trans- 
lates Prisot's  Norman  French  so  as  to  make  him  decide  "  that  to  such 
laws  of  holy  church  as  have  warrant  in  ancient  writing  it  is  proper  for 
us  to  give  credence ; "  while,  says  he,  Finch  interprets  the  passage  "  to 
such  laws  of  the  church  as  have  warrant  in  holy  scripture  our  law 
giveth  credence."  Xow  the  question  which  the  judge  was  consider- 
ing when  he  delivered  this  opinion  was,  whether  the  sentence  of  the 
bishop  or  ecclesiastical  court  should  have  faith  and  credit  at  common 
law.  He  made  the  same  decision  which  was  afterwards  made  in 
the  case  reported  in  11  //.  7,  9,  and  again  in  Caudrey's  case,  reported 
by  Sir  Edward  Coke,  o  Rep.  1.  In  «Caudrey's  case  "  it  was  resolved 
by  the  whole  court,  that  the  sentence  given  by  the  bishop,  by  the 
consent  of  his  colleagues,  M-as  sucli  as  the  judges  of  the  common  law 
ought  to  allow  to  be  given  according  to  the  ecclesiastical  laws;  for 
seeing  their  authority  is  to  proceed  and  give  sentence  in  ecclesiasti- 
cal law,  and  they  have  given  a  sentence  in  a  cause  ecclesiastical  up- 
on their  proceedings,  by  force  of  that  law;  the  judge  of  the  common 
law  ought  to  give  faith  and  credit  to  their  sentence,  and  to  allow  it  to 
be  done  according  to  the  ecclesiastical  law.  For  cuilibet  in  sua  arte 
perito  credendum  est.  And  this,  says  Lord  Coke,  "  is  the  common 
received  opinion  of  all  our  books,"  for  which  he  then  cites  the  very 
case,  34  H.  6,  14,  where  the  opinion  is  given  by  Prisot.  The  point 
decided  was  the  legal  principle  that  the  sentence  of  a  competent  court 
of  exclusive  and  peculiar  jurisdiction  is  conclusive,  where  that  sen- 
tence comes  incidentally  in  question  in  another  court.  The  judge, 
therefore,  concluded  that  "if  it  could  appear  to  us  (the  common  law 
judges)  that  the  bishop  has  done  as  an  ordinary  may  do  in  such  a 
case,"  (that  is,  has  not  exceeded  his  jurisdiction,)  "  then  we  ouglit  to 
adjudge  these  good,  or  otherwise."  According  to  what  ^Ir.  Jeffer- 
son calls  Finch's  interpretation,  the  judge  decided  that  the  sentence 
of  the  ecclesiastical  tribunal  when  warranted  by  the  holy  scriptures. 
shall  be  credited  in  a  common  law  court  as  tlie  der-ision  of  a  compe- 
tent tribunal,  provided  the  ecclesiastical  triijunal  did  not  exceed  its 
jurisdiction.  According  to  ^fr.  Jefferson's  vprsion  -the  judge  decided 
that  the  same  sentence,  when  warranted  bv  the  ''  ancient  written 
laws,"  should  be  so  acknowled<red  and  credited.  What  these  writ- 
ten laws  were,  Mr.  Jefferson  does  not   inform   us ;  but  the  common 
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law  was  emphatically  the  lex  non  scripta,  or  unwritten  law  as  con- 
tra-distinguished from  the  statute  law,  and  Mr.  Jefferson  probably 
knew  that  he  must  have  intended  either  statutes  of  parliament  or  the 
written  laws  of  the  church.  The  statutes  of  parliament  could  not 
have  been  intended,  for  they  did  not  rggulate  the  ecclesiastical  juris- 
diction; and  the  words  "  car  ceo  est  common  ley  sur.que  touts  manner 
leys  sont  fondues/'  when  applied  to  them  would  be  nonsense.  For  how 
could  they  be  said  to  be  the  foundation  of  all  human  laws.  If  by  writ- 
ten laws,  Mr.  Jefferson  meant  the  written  laws  of  the  church  at  that 
day,  they,  at  that  day,  credited  the  holy  scriptures  and  professed  to  be 
built  upon  them.  The  ecclesiastical  tribunals,  as  we  know  from  Caud- 
rey's  case,  assumed  jurisdiction  of  all  offences  purely  against  God  and 
the  holy  scriptures  pro  salute  animae,  without  reference  to  the  mere 
effect  of  such  offences  on  the  peace  of  society,  which  the  common  law 
never  did.  But  the  common  law  judges  by  yielding  up  that  jurisdic- 
tion to  the  ecclesiastical  courts,  refusing  to  reverse  or  to  revise  their 
decisions  when  incidentally  or  collaterally  presented  in  a  common  law 
court,  thus  simply  recognizing  those  decisions  as  ecclesiastical  and 
not  as  common  law,  did  no  more  intend  by  that  to  acknowledge  the 
laws  of  holy  church  as  common  laic,  than  they  intended  to  acknow- 
ledge admiralty  law  as  common  law  when  they  gave  faith  and  credit 
to  an  admiralty  decision.  It  is  not  within  our  knowledge  that  any 
common  law  judge  has  cited  this  case  in  the  Year  Book,  or  referred 
to  it  in  any  manner  to  prove  his  position  in  deciding  a  case  of  blas- 
phemy that  the  malicious  reviling  of  Christianity  was  punishable  at 
common  law.  The  labor  with  which  j\Ir.  Jefferson  has  searched  the 
Year  Book  to  convict  Finch  of  a  mistranslation  would  have  been  saved 
had  he  been  aware  that  he  was  only  proving  by  his  own  construc- 
tion of  the  passage,  that  the  ecclesiastical  law  was  founded  in  the 
written  laws  of  the  church  and  not  in  the  scriptures  alone.  As  friends 
of  religious  liberty,  we  would  prefer  that  the  common  law  should 
have  "  engulphed  ])ible  and  testament,"  rather  than  the  law?  of  the 
church  as  understood  at  that  day,  which  not  only  professed  to  com- 
prise the  bible  and  testament,  but  usurped  an  entire  control  over  the 
consciences  of  men  ;  and  pro  salute  animae  issued  their  writ  de  herpiico 
comhurendo.  or  burnt  the  body  under  pretext  of  saving  the  soul. 

Having  thus  seen  Mr.  Jefferson's  premises,  let  us  next  consider  tlie 
argument  built  upon  them  to  convict  ^lansfield  of  judicial  forgery. 
He  says  that  ITale  decided  that  Christianity  was  parcel  of  tlie  laws 
of  Fngland,  but  quoted  no  authority;  that  by  such  echoings  and  rc- 
echoings  from  one  to  anotlier,  in  172>?  the  court  (composed  of  Lord 
C.  J.  Raymond  ;  and  Page,  Reynolds  and  Probvn,  justices,)  in  the 
case  of  The  King  vs.  ^yoolstnn,  for  blasphemv,  2  Str.  834,  would  not 
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suffer  it  to  be  debated  whether  writing  against  Christianity  in  gene- 
ral, was  punishable  in  the  temporal  courts  at  common  law;  that  jus- 
tice Blackstone  adopts  Hale's  opinion,  and  cites  the  adjudged  eases; 
and  finally,  that  Lord  Mansfield  had  used  the  words  before  quoted, 
as  delivered  by  him  in  Evans'  case,  "  that  the  essential  parts  of  re- 
vealed religion  are  parts  of  the  common  law :  "  thus,  says  Mr.  Jeffer- 
son, engulphing  bible,  testament,  and  all  into  the  common  law, 
without  citing  any  authority.  "  And  thus  far  "  he  adds,  "  wc  find 
this  chain  of  authorities  hanging  link  by  link  one  upon  another,  and 
all  ultimately  upon  one  and  the  same  book,  and  that  a  mistranslation 
of  the  words  auncient  scripture  used  by  Prisot."  He  concludes  that  he 
"  might  defy  the  best  read  lawyer  to  produce  another  scrip  of  autho- 
rity for  this  judicial  forgery."  This  letter  writer  then  first  admits 
expressly  that  neither  Hale  nor  Mansfield  had  cited  any  authority  for 
their  opinions,  and  immediately  after,  charges  the  principles  for  which 
their  great  names  are  cited,  with  hanging  upon  what  he  calls  a  mis- 
translation of  the  words  used  by  Prisot.  He  thought  that  his  erudi- 
tion had  enabled  him  to  detect  the  very  source  from  which  their  ig- 
norance and  folly,  or  their  knavery,  had  sprung.  Had  Hale  and 
Mansfield  quoted  the  passage  from  Prisot,  which  Mr.  Jefferson  has 
thus  plumed  himself  upon  the  translation  of,  as  the  foundation  for  a 
judicial  opinion,  then  they  would  have  been  responsible  for  the  trans- 
lation of  the  passage,  but  neither  of  them  quoted  the  Year  Book ;  they 
had  no  occasion  to  quote  any  authority.  Long  before  Lord  Hale 
decided  that  Christianity  was  a  part  of  the  laws  of  England,  the  Court 
of  Kings  Bench,  34  Eliz.  in  Ratcliff's  case,  3  Coke  Rep.  40,  b.  had 
gone  so  far  as  to  declare,  that  "  in  almost  all  cases,  the  common  law 
was  grounded  on  the  law  of  God,  which  it  was  said  was  causa  cau- 
sans,"  and  the  court  cited  the  37th  chapter  of  oSTumbers,  to  show 
that  their  judgment  on  a  common  law  principle  in  regard  to  the  law 
of  inheritance,  was  founded  on  God's  revelation  of  that  law  to  Moses. 
Mr.  Hargrave,  in  his  note  on  Co.  Lit.  11,  b.  observes,  that  "  This  in- 
ference from  God's  precept  to  Moses  is  unwarranted,  unless  it  can 
be  shown  that  it  was  promulgated  as  a  law  for  mankind  in  general, 
instead  of  being,  like  many  other  parts  of  the  Mosaical  law,  a  rule 
for  the  direction  of  the  Jewish  nation  only."  The  author  of  the  re- 
ports and  the  commentary  on  Littleton  was  a  professor  of  Christianity, 
as  is  visible  in  all  his  writings.  That  Hale  wim  such  an  authority 
before  him  should  not  have  deemed  it  necessary  to  cite  Coke,  fami- 
liar as  his  writings  were  to  the  profession,  at  a  time  when  his  works 
were  the  principal  text-book  of  every  lawyer,  cannot  be  the  subject 
of  much  wonder;  and  we  know,  notwithstanding  Mr.  Jefferson's  de- 
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fiance,  that  oven  Finch  himself  iiad  quoted  8  11.  8,  "  Ley  de  Dieu 
est  Lev  de  terre,"  the  law  of  God  is  the  law  of  the  land,  Doc.  & 
Stud.  lib.  1,  f.  0,  Flowd.  265,  to  sustain  his  position  that  the  holy 
scripture  is  of  sovereign  authority,  and  to  show  the  extent  and  mean- 
ing of  the  nuixim.  But,  independent  of  Lord  Coice  or  any  other  judge. 
Sir  Matthew  Hale  was  an  authority  of  himself,  and  is  considered  as 
a  sufficient  authority  for  a  common  law  principle  in  every  case  when 
there  is  no  contrary  authority.  What  sources  of  legal  knowledge 
his  great  erudition  may  have  consulted  on  this  subject,  we  have  no 
means  of  certainly  knowing,  nor  is  it  necessary  to  inquire. 

As  for  the  alledged  translation  of  Finch,  we  have  examined  the 
whole  passage,  and  are  well  satisfied  that  if  Finch  construed  "  aun- 
clcnt  scripture"  to  mean  hohj  scripture,  such  a  translation  of  the 
Norman  french  would  be  the  true  translation.  But  in  fact  Finch 
has  not  ventured  any  translation  of  the  passage  whatever,  notwith- 
standing Mr.  Jefferson  professes  to  copy  the  very  words  in  which  he 
has  translated  it.  We  speak  with  the  work  of  Henry  Finch,  of 
Gray^s  Inn,  Book  1st,  chap.  3,  published  in  London  1759,  before  us. 
Mr.  Jefferson  has  made  a  translation  for  Finch  in  words  with  inver- 
ted commas,  then  attempted  to  prove  his  translation  false,  and  failed 
to  do  it.  Finch  evidently  believed  that  Prisot  spoke  of  the  holy 
scripture,  and  therefore,  he  cited  the  Year  Book  with  other  authori- 
ties to  sustain  a  general  position  in  the  text,  that  the  scriptures  were 
of  sovereign  authority;  a  position  which,  like  that  of  every  other 
compiler,  was  good  to  the  full  extent  of  his  authorities  and  no  fur- 
ther, and  which  is  sustained  by  the  Year  Book  so  far  as  to  show  that 
the  common  law  did  recognize  the  decisions  of  ecclesiastical  courts, 
which  were  founded  on  the  scriptures,  as  conclusive  when  brought 
collaterally  in  question  in  a  common  law  court.  Lord  Mansfield's  al- 
ledged judicial  forgery  stood,  as  the  cases  we  have  cited  prove,  upon 
other  and  many  other  authorities  than  Mr.  Jefferson  appears  to  have 
ever   read. 

It  is  true,  that  the  maxim  of  the  English  law,  "  that  Christianity  is 
a  part  of  the  common  law  "  may  be  liable  to  misconstruction,  and 
has  been  misunderstood.  It  is  a  current  phrase  among  tlie  special 
pleaders,  "  that  the  almanac  is  a  part  of  the  law  of  the  land."'  (Chit. 
PL  221,  &c.)  By  this  it  is  meant,  that  the  courts  will  judicially  no- 
tice tlie  days  of  the  week,  month  and  other  things,  properly  be- 
longing to  an  almanac,  without  pleading  or  proving  them.  In  the 
same  sense  it  is  sometimes  said  that  the  lex  parliamentaria  is  a 
part  of  the  law  of  the  land.  So  too,  we  apprehend,  every  court  in 
a  civilized  country  is  bound  to  notice  in  the  same  way,  what  is  the 
prevailing  religion  of  the  peojilo.     If  in  Delaware  tlie  people  should 
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adopt  the  Jewish  or  Mahometan  religion,  as  they  have  an  unques- 
tionable right  to  do  if  they  prefer  it,  this  court  is  bound  to  notice  it 
as  their  religion,  and  to  respect  it  accordingly.  In  England  Christi- 
anity, notwithstanding  the  dicta  of  Mr.  Jefferson  and  Major  Cart- 
wright,  has  been  the  prevailing  religion  of  its  people  for  a  time  be- 
yond that  of  legal  memory,  if  the  best  English  historians  are  entitled 
to  credit.  While  the  ecclesiastical  courts  were  often  disgraced  by 
all  that  bigotry  could  do,  the  common  law  in  giving  faith  and  cre- 
dence to  their  decisions,  did  only  acknowledge  them  as  the  senten- 
ces of  a  separate  and  independent  jurisdiction,  without  assuming  the 
responsibility  of  their  judgments.  It  noticed  the  decrees  founded  on 
the  laws  of  revealed  religion  as  the  laws  of  another  tribunal,  whose 
sole  province  it  was  to  punish  for  a  violation  of  those  laws.  It  did 
not  partake  of  the  guilt;  it  did  not  share  in  the  degradation  of  those 
who  condemned  a  fellow  man  to  human  punishment  for  an  alledged 
violation  of  the  laws  of  God;  imless  an  offence  against  man's  peace 
and  safety  was  embraced  in  it.  It  became  the  preserver  of  the  peace 
and  good  order  of  society,  throughout  the  land,  and  noticed  what 
was  the  religion  of  the  people,  to  the  end  that  it  might  preserve  that 
peace  a.nd  good  order.  It  sustained  indictments  for  wantonly  and 
maliciously  blaspheming  God,  or  the  founder  of  the  christian  religion, 
because  such  blasphemy  tended  to  subvert  the  peace  and  good  order 
which  it  was  bound  to  protect.  But  it  sustained  no  indictment  for  a 
mere  sin  against  God  as  a  common  law  offence,  where  these  objects 
of  its  care  were  not  affected.  It  did  not  look  to  the  condition  of  man 
in  another  world  to  punish  and  thus  prepare  him  for  it  in  this.  That 
was  the  loathsome .  duty  of  some  ecclesiastical  commissioner ;  some 
fiery  bigot,  or  star  chamber  judge.  While  these  punished  blasphemy 
as  a  spiritual  offence  pro  salute  anima,  the  common  law  only  pun- 
ished it  when  it  tended  to  create  a  riot  or  break  the  peace  in  some 
other  mode,  or  subvert  the  very  foundation  on  which  civil  society 
rested.  It  took  cognizance  of,  and  gave  faith  and  credit  to  the  reli- 
gion of  Christ,  as  the  religion  of  the  common  people;  it  acknowledg- 
ed their  right  voluntarily  to  prefer  that  religion  and  to  be  protected 
in  the  enjoyment  of  it ;  and  it  carried  that  protection  to  the  full  length 
of  punishing  any  man  who  outraged  the  feelings  of  the  people  and"  in- 
sulted civil  society,  by  wantonly  and  maliciously  reviling  or  ridiculing 
the  religion  which  they  had  freely  preferred,  and  upon  which  they 
had  staked  all  their  hopes  of  happiijess  both  here  and  hereafter.  The 
declarations  of  Lord  Hale,  Lord  Kaymond  and  others,  who  pronoun- 
ced Christianity  to  be  parcel  of  the  common  law,  are  all  to  be  taken 
in  reference  to  the  cases  of  blasphemy  before  them;  and  for  the  pur- 
pose of  punishing  such  blasphemies  as  they  condemned,  they  noticed 
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that  Christianity  was  the  religion  of  England,  and  in  this  sense  a 
part  of  the  common  law  of  the  land.  The  dictum  of  Lord  Mansfield 
expressly  confines  the  maxim  to  the  object  of  so  noticing  it  —  the  pun- 
ishment of  the  crime  of  insulting  or  subverting  that  on  which  the  af- 
fections of  the  people  were  placed;  and  it  has  been  considered  as  a 
fair  inference  from  all  the  principles  and  decisions  of  the  common 
law  courts  in  England,  that  no  author  or  preacher  who  fairly  and 
conscientiously  promulgates  the  opinions  with  whose  truth  he  is  im- 
pressed, for  the  benefit  of  others,  is  for  so  doing  amenable  as  a  cri- 
minal; that  a  malicious  and  mischievous  intention  is  in  such  a  case 
the  broad  boundary  between  right  and  wrong;  and  that  if  it  can  be 
collected  from  the  offensive  levity  with  which  so  serious  a  subject  is 
treated,  or  from  other  circumstances,  that  the  act  of  the  party  was 
malicious ;  then,  since  the  law  has  no  means  of  distinguishing  between 
different  degrees  of  evil  tendency,  if  the  matter  published  contain  any 
such  tendency,  the  publisher  becomes  amenable  to  justice."  Stark,  on 
Sland.  444,  and  authorities  there  cited. 

Having  thus  seen  that  the  offence  charged  in  these  indictments  is 
within  the  common  law  defiinition  of  blasphemy,  and  therefore,  with- 
in the  purview  of  the  statute  of  this  state  against  that  crime,  the  ques- 
tion whether  that  statute  be  inconsistent  with  the  state  constitution, 
now  remains  to  be  considered. 

The  first  section  of  the  first  article  of  the  constitution  of  Delaware, 
which  has  been  the  subject  of  much  discussion  both  at  home  and 
abroad,  is  in  these  words :  "  Although  it  is  the  duty  of  all  men  fre- 
quently to  assemble  together  for  the  public  worship  of  the  author  of 
the  universe,  and  piety  and  morality,  on  which  the  prosperity  of  com- 
munities depends  are  thereby  promoted;  yet  no  man  shall  or  ought 
to  be  compelled  to  attend  any  religious  worship,  to  contribute  to  the 
erection  or  support  of  any  place  of  worship,  or  to  the  maintenance 
of  any  ministry  against  his  own  free  will  and  consent;  and  no  power 
shall  or  ought  to  be  vested  in  or  assumed  by  any  magistrate  that  shall 
in  any  case  interfere  with,  or  in  any  manner  control  the  rights  of  con- 
science in  the  free  exercise  of  religious  worship;  nor  a  preference 
given  hy  law  to  any  religious  societies,  denominations,  or  modes  of 
worship." 

In  connection  with  this  subject  tlio  following  sections  have  been 
quoted  — 

"  Art.  1,  sec.  2.  No  religious  tests  shall  be  required  as  a  qualifica- 
tion to  any  office  or  public  trust  under  this  state. 

Art.  8,  sec.  9.  The  rights,  privileges,  immunities  and  estates  of  re- 
ligious societies  and  corporate  bodies  shall  remain  as  if  the  constitu- 
tion of  this  state  had  not  been  altered.     No  ordained  clergyman,  or 
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ordained  preacher  of  the  gospel  of  any  denomination,  shall  be  capable 
of  holding  any  civil  oflBce  in  this  state,  or  of  being  a  member  of  either 
branch  of  the  legislature  while  he  continues  in  the  exercise  of  the 
pastoral  or  clerical  functions." 

These  passages  are  the  same  in  the  constitution  of  June  12,  1792, 
and  the  revised  constitution  of  December  2,  1831,  save  that  in  the 
former  the  word  "  ordained,"  in  sec.  9,  art.  8,  is  omitted. 

It  clearly  appears  from  the  works  of  Campanius,  Proud  and  other 
writers,  as  well  as  by  the  ancient  laws  and  records  of  the  colony, 
and  the  more  recent  laws  and  records  of  the  state,  that  since  the 
settlement  of  Delaware  by  the  Swedes  and  Fins,  which  was  one  of 
the  earliest  settlements  on  this  continent,  down  to  the  present  day, 
Christianity  has  been  that  religion  which  the  people  as  a  body  have 
constantly  professed  and  preferred.  The  Swedes  who  were  ever 
zealous  christians,  were  succeeded  by  the  Dutch,  who  equally  pro- 
fessed and  practised  the  same  religious  faith;  and  the  English,  who 
afterwards  took  possession  of  the  province,  also  professed  the  same 
belief  in  Jesus  Christ,  as  the  savior  of  man.  About  seventy  years 
after  the  landing  of  the  Swedes,  and  perhaps  fifty  years  after  the  set- 
tlement of  this  ancient  town,  where  we  still  meet  for  the  administra- 
tion of  justice,  "William  Penn,  the  first  English  proprietary  and  gover- 
nor of  this  territory,  signed  that  bond  with  our  ancestors  called  the 
"  charter  of  privileges."  This  deed,  which  bears  date  13  William  III, 
(October  28th  1701,)  1  Del.  Laws,  app.  37,  while  it  professed  "to 
secure  perfect  liberty  of  conscience  to  every  person  who  should  con- 
fess and  acknowledge  one  Almighty  God,  the  creator,  upholder  and 
ruler  of  the  world,  and  profess  himself  obliged  to  live  quietly  un- 
der the  civil  government "  ordained,  that  "  all  persons  who  also  pro- 
fessed to  believe  in  Jesus  Christ,  the  savior  of  the  world,  shall  be  ca- 
pable (notwithstanding  their  other  persuasions  and  practices  in  point 
of  conscience  and  religion)  to  serve  this  government  in  any  capacity 
loth  legislatively  and  executively,  he  or  they  solemnly  promising  when 
lawfully  required,  allegiance  to  the  king  as  sovereign,  and  fidelity  to 
the  proprietary  and  governor,  and  taking  the  attests  as  now  establish- 
ed hy  flip  law  made  at  New  Castle  in  the  year  1700,  entitled  "  An  act 
directing  the  attests  of  several  officers  and  ministers  as  now  amend- 
e(\  and  confirmed."  So  that  while  by  his  charter,  liberty  of  con- 
science was  thus  far  seciired  to  all  who  professed  to  believe  in  a  God, 
none  but  those  who  professed  to  believe  in  Jesus  Christ,  the  savior  of 
the  world,  could  serve  the  government  under  this  charter  of  William 
Penn,  in  any  official  capacity  whatever. 

Seventy-five  years  after  the  date  of  this  charter,  on  the  11th  Sep- 
tember, 1776.  the  "declaration  of  rights  and  fundamental  rules  of 
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the  Delaware  State,  (1  Del.  Laws,  app.  79,)  was  adopted,  the  second 
and  third  sections  of  which  are  in  these  words : 

"  Sec.  2.  That  all  men  have  a  natural  and  unalienable  right  to 
worship  Almighty  God  according  to  the  dictates  of  their  own  con- 
sciences and  understandings;  and  that  no  man  ought  or  of  right  can 
be  compelled  to  attend  any  religious  worship,  or  maintain  any  min- 
istry contrary  to  or  against  his  own  free  will  and  consent,  and  that  no 
authority  can  or  ought  to  be  vested  in,  or  assumed  by  any  power  what- 
ever that  shall  in  any  case  interfere  with,  or  in  any  manner  control 
the  right  of  conscience  in  the  free  exercise  of  religious  worship. 

Sec.  3.  That  all  persons  professing  the  christian  religion  ouglit 
forever  to  enjoy  equal  rights  and  privileges  in  this  state  unless,  under 
colour  of  religion,  any  man  disturb  the  peace,  the  happiness  or  safe- 
ty of  society." 

Thus  we  see  that  at  the  breaking  out  of  that  struggle  for  civil  and 
religious  libert}',  in  which  the  people  of  this  state  bore  a  part  which 
was  not  less  distinguished  for  bravery  in  the  field  and  wisdom  in 
councils  than  any  of  her  sister  states,  equality  of  religious  rights  and 
privileges  was  still  expressly  restricted  to  persons  professing  the 
christian  religion. 

On  the  20th  September,  1776,  the  first  constitution  of  the  Delaware 
State  was  adopted,  the  22d  article  of  which  provided,  that  "  every 
person  who  shall  be  chosen  a  member  of  either  house,  or  appointed 
to  any  office  or  place  of  trust,  before  taking  his  seat  or  entering  up- 
on the  execution  of  his  office,  shall  take  the  following  oath,  or  affir- 
mation if  conscientiously  scru])ulous  of  taking  an  oath,  to  wit: — "I 
A.  B.  will  bear  true  allegiance  to  the  Delaware  State,  submit  to  its 
constitution  and  Jaws,  and  do  no  act  willingly,  whereby  the  freedom 
thereof  may  be  prejudiced:"  and  also  make  and  sxibscribe  the  fol- 
lowing declaration,  to  wit: — " /,  A.  B.  do  profess  faith  in  God  the 
father,  and  in  Jesus  Christ  his  only  son,  and  in  the  Holy  Ghost,  one 
God  blessed  for  evermore;  and  I  do  acknowledge  the  holy  scriptures  of 
the  old  and  new  testament  to  be  given  by  divine  inspiration." 

The  25th  article  of  this  constitution  provided  that  the  common 
lair  of  England,  as  well  as  so  much  of  the  statute  laws  as  have  boon 
heretofore  adopted  in  practice  in  this  state  shall  remain  in  force,  un- 
less they  shall  be  altered  by  a  future  law  of  the  legislature,  such 
parts  only  excepted  as  are  repugnant  to  the  rights  and  privileges 
contained  in  the  constitution  and  the  declaration  of  rights.  c(-r..  agreed 
to  by  this  conreniion."  1  Del.  Laws,  app.  89. 

The  act  of  13  Geo.  2,  (1  Del.  h.  174.)  punished  "wilfnl  or  ])r('mo- 
ditatcfl  blasphemy  by  setting  tlie  offender  in  the  pillorv  for  the  space 
of  two  hours,  ])ran(1ing  in  the  forehead  with  the  letter  V>.  and  public 
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whipping  on  the  bare  back  with  thirty-nine  lashes,  well  laid  on."  By 
the  same  act  swearing,  in  the  hearing  of  a  justice  of  the  peace,  was 
punishable  by  a  fine.  By  an  act  of  the  17  Geo.  2,  to  enable  religious 
societies  of  protestants  to  purchase  for  burying  grounds,  churches, 
houses  of  worship,  schools,  &c.,  the  statutes  of  mortmain  were  par- 
tially repealed  for  the  benefit  of  protestants  alone.  {Digest  Del.  L. 
457-8.)  This  distinction  between  protestants  and  others  made  by 
this  act,  was  not  preserved  in  the  subsequent  act  of  1787,  {Dig.  D. 
L.  459,)  which  extended  the  same  and  other  benefits  to,  "  each  and 
every  religious  society  or  congregation  of  christians  of  whatever 
sect,  order,  or  denomination ;  "  provided,  "  that  such  society  should 
consist  of  at  least  fifteen  families  statedly  assembling  at  one  place  of 

worship,  BEING  SUPPORTERS  OF  THE  GOSPEL  IN  SAID  SOCIETY  OR  CON- 
GREGATION. {Dig.  D.  L.  462.)  And  finally,  by  the  act  of  6th  Feb- 
ruary, 1795,  the  performance  of  "  any  worldly  employment,  labour  or 
business  whatsoever  upon  the  Lord's  day,  commonly  called  Sunday," 
and  all  Sabbath  breaking,  was  made  punishable  by  fine.  {Dig.  Del. 
L.  483.)  The  present  statute  against  blasphemy  was  passed  thirty- 
one  years  after  this. 

We  hold  these  to  be  legal  proofs  of  what  has  been  and  now  is 
the  religion  preferred  by  the  people  of  Delaware.  And,  independent 
of  these  and  other  evidence  existing  on  the  statute  book  of  the  state, 
we  are  bound  to  notice  as  Judges  acting  under  the  authority  of  the 
people  at  all  times,  what  is  that  religion  which  they  have  voluntarily 
preferred.  We  know,  not  only  from  the  oaths  that  are  administered 
by  our  authority  to  witnessses  and  jurors,  but  from  that  evidence  to 
which  every  man  may  resort  beyond  these  walls,  that  the  religion 
of  the  people  of  Delaware  is  christian. 

The  next  step  which  we  take  in  discussing  this  subject  is,  that  the 
people  have  secured  to  them  by  their  coHstitution  and  laws  the  full 
and  perfect  right  of  conscience,  the  right  to  prefer  any  religion  they 
think  proper,  and  the  corresponding  and  correlative  right  to  protec- 
tion in  the  exercise  of  this  and  all  other  their  religious  principles. 

The  distinction  is  a  sound  one  between  a  religion  preferred  bv  law, 
and  a  religion  preferred  by  the  people,  without  the  coercion  of  law; 
between  a  legal  establishment  which  the  present  constitution  ex- 
pressly forbids  in  the  1st  article  already  quoted,  and  a  religious  creed 
freely  chosen  by  the  people  for  themselves,  and  for  the  full  and  per- 
fect enjoyment  of  which,  without  interruption  or  disturbance,  they 
may  claim  the  protection  of  law  guarantied  to  them  by  the  consti- 
tution itself. 

We  hold,  and  have  already  said,  that  the  people  of  Delaware  have 
a  full  and  perfect  constitutional  right  to  change  their  religion  as  often 
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as  they  see  fit.  They  may  to-morrow,  if  they  think  it  right,  profess 
Mahometanism  or  Judaism,  or  adopt  any  other  religious  creed  they 
please;  and  so  far  from  any  court  having  power  to  punish  them 
for  such  an  exercise  of  right,  all  their  judges  are  bound  to  notice 
their  free  choice  and  religious  preference,  and  to  protect  them  in  the 
exercise  of  their  right.  Put  the  case,  then,  that  they  repudiate  the 
religion  of  their  fathers  and  adopt  Judaism ;  and  that  their  legislature 
in  obedience  to  their  wishes,  ordains  that  to  write  or  ridicule  the 
Jewish  creed  shall  be  blasphemy,  and  punishable  as  blasphemy  is 
now  punished.  On  an  indictment  against  any  man  for  maliciously 
reviling  Moses  in  public,  in  the  language  of  this  defendant,  and  pub- 
lisliing  the  Jewish  religion  as  a  villainous  imposition,  are  we  or  are 
we  not  bound  to  sentence  him  according  to  the  statute?  Suppose 
the  people  then  abjure  Judaism,  adopt  the  koran,  and  profess  the  re- 
ligion of  Mahomet.  If  their  legislature  enact  that  to  revile  or  ridi- 
cule the  prophet  shall  be  blasphemy,  may  we  or  may  we  not  against 
him  who  shall  go  into  their  public  places,  and  with  a  loud  voice  ma- 
liciously, or  with  a  mere  intent  to  revile  and  ridicule  him,  publish 
in  their  presence  that  Mahomet  was  "  a  bastard  and  his  mother  was 
a  whore,"  denounce  the  penalties  of  their  statute  ? 

On  what  principle  would  this  court,  acting  under  a  constitution 
which  prohibits  any  preference  by  law  to  a  religious  denomination, 
punish  in  either  of  the  above  stated  cases?  'Not  on  the  ground  that 
the  offender  was  a  non-conformist  or  a  dissenter;  not  because  he  did 
not  profess  the  same  religion  with  the  rest  of  the  people.  The  con- 
stitution proclaims  in  language  never  to  be  mistaken,  that  no  man  is 
responsible  to  his  fellow  men  for  a  mere  spiritual  offence.  For  the 
sin  against  his  God,  it  leaves  every  man  to  heaven,  and  to  the  thorns 
in  his  own  bosom.  It  stamps  with  the  highest  possible  sanction  of 
authority  the  great  truth  which  Lord  Brougham  says  has  now  gone 
forth  to  all  the  ends  of  the  earth,  that  man  shall  no  more  render  an 
account  to  man  for  his  belief,  over  which  he  himself  has  no  control. 
But  in  the  cases  supposed,  does  any  man  doubt  that  the  offender 
would  be  guilty  of  an  outrage  on  civil  society,  tending  so  directly  to 
create  a  breach  of  the  peace,  that  either  Jews  or  Mahometans,  es- 
pecially in  the  absence  of  a  law  to  punish  him,  would  visit  him  with 
summary  vengeance?  The  history  of  both  these  religions  shows, 
that  for  less  offences  against  society  among  either  Jews  or  Mahome- 
tans, the  cross  or  the  bow  string  has  often  avenged  the  insult,  and  dis- 
graced the  human  character,  under  the  directions  of  an  outraged  mob. 

The  constitution  provides  that  the  existing  laws  of  the  land  not  in- 
consistent with  it,  shall  remain  in  force  until  duly  repealed;  and  it 
was  intended  by  it  to  continue  in  force  all  the  great  principles  of  the 
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common  law,  which  still  retains  its  character  of  "  the  common  pre- 
server of  the  peace  of  the  land,"  and  punishes  as  public  offences 
against  man,  acts  tending  to  create  a  breach  of  the  public  peace,  and 
to  endanger  the  public  safet3\  He  who  disinters  the  dead  and  exposes 
the  corpse  to  the  public  gaze;  he  who  appears  naked  in  the  streets 
of  a  populous  town,  as  Sir  Charles  Sedley  did  in  London;  every  one 
who  outrages  decency  so  far  as  to  incite  others  to  a  breach  of  the 
peace,  is  indictable  at  common  law,  although  his  conduct  actually 
should  inflict  personal  violence  upon  no  one.  On  this  principle,  in- 
dictments for  malicious  mischief  are  constantly  sustained.  In  the 
case  of  The  People  vs.  Smith,  (5  Cow  en,  258,)  it  was  held  that  acts 
injurious  to  private  persons,  which  tend  to  excite  violent  resentment 
and  thus  produce  a  disturbance  of  the  peace  are  indictable;  and  that 
on  this  ground  an  indictment  lies  for  maliciously,  wickedly  and  wil- 
fully killing  a  cow.  To  the  same  effect  are  the  cases  of  The  Com- 
monwealth vs.  Leach,  1  Mass.  59;  Com.  vs.  Taylor,  5  Binney,  277; 
and  Com.  vs.  Teischer,  1  Ball.  355,  where  M'Kean,  chief  justice,  ob- 
served that  the  poisoning  of  chickens  had  been  indicted  in  Pennsyl- 
vania, on  the  same  general  rule.  The  principle  on  which  a  libel,  or  the 
sending  a  challenge  to  fight  a  duel  is  indictable,  at  common  law  is 
the  same.  The  libel  or  the  challenge  does  not  break  the  peace:  it 
only  tends  to  produce  that  result.  Can  any  man  then,  by  merely 
making  a  religious  theme  the  butt  of  his  raillery  and  the  object  of  his 
outrage,  claim  an  immunity  for  conduct  which  would  otherwise  be 
indictable?  Shall  the  mere  circumstance  that  he  has  abused  religion, 
and  thus  provoked  a  riot,  be  a  shield  to  protect  him  from  the  conse- 
quences which  would  befall  him  if  he  had  but  equally  outraged  pub- 
lic feeling  in  some  other  way?  If  the  people  preferred  the  religion 
of  Mahomet,  must  we  under  our  constitution,  in  despite  of  all  legis- 
lative enactment  to  the  contrary,  suffer  a  man  to  insult  civil  society 
and  provoke  a  mob  and  a  riot,  by  gibbetting  the  image  of  the  pro- 
phet in  view  of  the  public,  or  burning  the  koran  by  the  hands  of  the 
common  hangman?  If  the  religion  of  the  Jews  be  known  to  us  to 
be  the  religion  of  our  people,  does  that  constitution  compel  us,  al- 
though the  legislature  command  the  contrary,  to  permit  any  man 
to  provoke  the  vengeance  of  that  people,  by  burning  the  prophets  in 
efiEigy  or  maliciously  stamping  the  pentateuch  under  foot  in  the  pre- 
sence of  the  multitude. 

But  this  is  not  putting  the  ease  strongly.  The  christian  believes 
that  his  savior  was  conceived  by  the  Tirgin  Mary,  ind  is  the  son  of 
his  creator.  He  also  believes  that  to  sin  against  the  holy  ghost  is 
the  unpardonable  sin.     He  views  the  utterance  of  the  words  laid  in 
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these  indictments  as  infinitely  more  horrible  and  blasphemously  wicked 
than  a  follower  of  Mahomet  or  Moses  could  think  them  when  spoken 
of  the  founder  of  his  faith.     One  believes  these  words  are  spoken  of 
his  God,  and  of  the  God  of  his  fathers;  the  being  before  whom  all  the 
wisdom  and  virtue  of  his  ancestors  have  bowed  the  knee  in  adora- 
tion for  centuries  which  are  gone;  the  others  would  believe  that  the 
same  words,  when  spoken  of  the  founders  of  their  religion,  were  spo- 
ken of  man  only,  though  inspired.     The  danger  to  the  public  peace 
is,  therefore,  so  much  the  greater  in  every  such  a  case  as  that  actu- 
ally before  us.     If  a  man  may  blasphemously  revile  the  founder  of 
the  religion  which  the  people  have  preferred  in  Delaware  by  words, 
he  may   by   acts   also.      Suppose   then   one    should   exhibit   publicly 
over   his   own   door,    in   view   of   the   whole    people    of   the   city   of 
Wilmington,  the  image  of  Him  on  the  cross  whom  they  believed  to 
be  their  God;  and,  to  show  his  contempt  for  their  feelings  and  their 
God,  should  proceed  to  hang  it  and  make  a  bonfire  of  it  before  their 
faces;  suppose  that  to  gratify  his  malice,  he  proceed  to  exhibit  a  na- 
ked figure  which  he  shall  call  the  mother  of  Christ,  in  the  act  of  pros- 
titution: can  he  shield  himself  by  saying  that  he  conscientiously  be- 
lieved Christ  was  a  bastard  and  his  mother  was  a  prostitute,  and  that 
he  had  an  honest  intent  to  publish  the  fact  to  the  world?    The  sub- 
ject is  too  awful  for  further  public  discussion  by  this  mode  of  illus- 
tration.   But  in  the  cases  put,  will  any  man  say  that  the  public  ven- 
geance would  not  probably  break  out  in  open  acts  of  violence  against 
the  author  of  such  insults,  especially  were  it  once  understood  that 
there  exists  no  law  to  punish  him?    It  would  be  in  vain  to  expect 
that  a  populace  enraged  by  such  means  could  be  restrained  by  being 
informed  that  the  constitution  protected  him.     That  disgraceful  law 
of  the  mob  called  "  Lynch  law  "  would,  it  is  to  be  feared,  be  inflict- 
ed in  despite  of  every  effort  to  restrain  them.     The  professing  and 
devout  christian  would  indeed  look  on  the  scene  more  in  sorrow  than 
anger  but  his  relatives  and  friends,  who  are  not  strictly  professors 
of  Christianity  or  members  of  any  church  or  sect,  and  the  great  mass 
who  have  been  educated  in  the  christian's  belief,  though  not  professing 
to  act  up  to  it,  would  probably  do  as  outraged  and  insulted  men  have 
in  all  ages  been  accustomed  to  do.     We  do  not  mean  that  their  con- 
duct would  be  justifiable,  but  viewing  men  as  they  are  and  not  as 
they  should  be,  looking  as  we  are  bound  to  do,  to  the  motives  and 
feelings  which  practically  regulate  and  control  mankind,  we  say  we 
cannot  doubt  that  the  public  peace  would  be  endangered.      Every 
man  can  put  this  question  home  to  himself  for  a  fair  solution.     Let 
him  ask  himself  whether,  if  the  words  contained  in  these  indictments 
and  foimd  by  these  verdicts  to  have  been  published,  were  uttered  by 
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any  one  in  his  house,  and  in  presence  of  his  family,  he  would  not  in- 
stantly resent  the  outrage  by  an  order  to  leave  his  premises,  and  en- 
force that  order  if  necessary  by  the  strength  of  his  own  arm?  The 
response  of  a  great  majority  of  the  people  of  Delaware,  without  in- 
cluding the  actually  pious  and  professing  christians,  would  solve  the 
true  question  upon  which  this  defendant's  cases  depend. 

But  it  may  and  will  be  objected  by  some  (for  the  question  has  ex- 
cited deep  interest  among  the  writers  of  the  day)  that  this  mode  of 
considering  the  subject  is  open  to  the  remark,  that  the  law  may  for- 
ever change  with  the  religion  and  customs  of  the  people.  Thus  it 
may  be  s&id  that  the  christian  himself  may  live  to  see  the  day  when 
he  shall  not  dare  to  proclaim  publicly  that  the  religion  of  Mahomet, 
or  the  imj)Ostures  of  Joe  Smith,  are  the  just  topics  of  his  ridicule  and 
contempt.  We  answer  that  when  that  distant  day  shall  arive  (if  come 
it  must)  m  which  the  people  shall  forsake  the  faith  of  their  forefa- 
thers for  such  miserable  delusions,  no  human  power  can  restrain  them 
from  compelling  every  man  who  lives  among  them  to  respect  their 
feelings.  A  new  code  of  laws  and  a  new  constitution  would  at  once 
spring  into  existence,  if  they  found  those  under  which  we  live  did  not 
protect  them  from  such  insults.  But  in  that  event,  no  man  could  jus- 
tify himself  under  the  present  civil  institutions  of  the  state  in  endan- 
gering the  public  peace.  He  might  feel  himself  impelled  by  a  stern 
sense  of  religious  duty,  to  brave  public  opinion  and  become  a  mar- 
tyr for  his  zeal.  All  this  he  might  do,  and  justify  himself  in  his  own 
opinion  for  it  before  God.  So  too  that  resistance  to  government 
which  would  be  rebellion  or  treason  in  a  court  of  law,  may  be  pa- 
triotism and  virtue  in  foro  conscienticc.  He  who  forcibly  resists  a 
bad  religion,  is  thus  far  like  him  who  resists  a  bad  government;  if 
successful  in  his  resistance,  he  may  become  a  greater  reformer  of  men 
or  a  hero;  if  unsuccessful,  a  martyr  or  a  traitor.  But  a  court  of  law 
is  not  merely  the  forum  conscientio'.  When  human  justice  is  rightly 
administered  according  to  our  common  law  and  our  constitution,  it 
refuses  all  jurisdiction  over  crimes  against  God,  unless  they  are  by 
necessary  consequence  crimes  against  civil  society,  and  known  and 
defined  as  such  by  the  law  of  mun.  It  assumes  that  for  sin  against 
our  Creator,  vengeance  is  his  and  he  will  repay.  It  adapts  itself  to 
the  condition  of  man  as  he  is.  In  the  language  of  Lord  Coke  (Co. 
Lit.  97,  h.)  "by  many  successions  of  ages  it  hath  been  fined  and  re- 
fined by  an  infinite  number  of  grave  and  learned  men ;  and  Lord 
Mansfield  describes  the  common  law  as  a  pure  stream,  which  as  it 
runs,  refines.  So  far  from  its  being  true  that  it  cannot  suit  itself  to 
the  religion,  the  moral  code  and  the  ever  varying  condition  of  the 
people  whenever  they  voluntarily  prefer  to  change  them,  it  tolerates 
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every  change  in  either,  prohibits  no  reformation;  and  keeping  con- 
stantly in  view  that  its  great  object  is  to  preserve  the  public  peace 
and  good  order  of  society,  without  dictating  what  religion  will  best 
sustain  it,  or  prohibiting  any  reformation  in  religious  matters,  it 
tolerates  under  all  circumstances,  every  attempt  to  change,  which 
does  not  by  some  overt  act  endanger  the  public  peace  and  safety. 
It  is  emphatically  a  law  for  the  protection  of  religious  liberty;  and 
no  law  can  be  truly  such  which  does  not  equally  protect  the  public 
peace  from  insults  and  outrages  upon  public  opinion,  wh^n  freely  es- 
tablished and  known  to  be  so,  whether  that  opinion  be  for  christian 
or  infidel,  Jew  or  Turk.  In  the  second  volume  of  the  Encyclopcedia 
Americana,  by  Leiber,  p.  130,  it  is  remarked  by  a  writer  on  blasphe- 
my, "  viewing  this  subject  in  a  philosophical,  religious,  or  political 
view,  it  would  be  difficult  to  lay  down  any  general  principles  appli- 
cable to  different  states  of  society;  but  the  prevailing  opinion  on  this 
subject  in  the  United  States,  and  that  to  which  the  laws  and  opinions 
of  other  countries  are  strongly  tending,  is,  that  any  one  may  profess 
or  oppose  any  docrine,  provided  he  inculcates  his  principles,  whether 
orally  or  in  writing,  in  such  manner  as  not  to  commit  a  flagrant  vio- 
lation of  decorum ;  what  acts  or  words  will  constitute  such  an  outrage 
must  evidently  depend  upon  the  state  of  society."  If  the  violation  of 
decorum  here  mentioned,  be  so  flagrant  as  to  endanger  the  peace  of 
society,  the  principle  of  law  thus  limited  and  expressed  is  one,  which 
had  it  been  engrafted  into  the  civil  institutions  of  other  countries, 
would  have  superseded  the  necessity  of  revolutionizing  their  govern- 
ments with  every  change  or  reformation  in  religion;  and  rivers  of 
blood  wliich  have  been  poured  out  in  the  conflicts  of  contending 
factions,  might  thus  have  been  spared  to  mankind. 

It  will  be  seen  then  that  in  our  judgment  by  the  constitution  and 
laws  of  Delaware,  the  christian  religion  is  a  part  of  those  laws,  so 
far  that  blasphemy  against  it  is  punishable,  while  the  people  prefer 
it  as  their  religion,  and  no  longer.  The  moment  they  change  it  and 
adopt  any  other,  as  they  may  do,  the  new  religion  becomes  in  the 
same  sense,  a  part  of  the  law,  for  their  courts  are  bound  to  yield  it 
faith  and  credit,  and  respect  it  as  their  religion.  Thus,  while  we 
punish  the  offence  against  society  alone,  we  leave  Christianity  to 
fight  her  own  battles,  and  so  far  we  fully  accord  with  the  sentiments 
of  a  late  writer,  whose  essay  was  cited  at  the  bar,  that  "  Christiani- 
ty requires  no  aid  from  force  or  persecution;  she  asks  not  to  be 
guarded  by  fines  and  forfeitures.  She  stands  secure  in  the  armour 
of  truth  and  reason.  She  seeks  not  to  establish  her  principles  by 
political  aid  and  legal  enactments.  She  seeks  mildly  and  peaceably 
to  establish  them  in  the  hearts  of  the  people."     (Am.  Quar.  Review, 
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No.  34,  June,  1835,  p.  338.)  But  we  would  reply  to  all  who  would 
reason  as  this  writer  has  on  the  main  question  before  us,  that  while 
Christianity  requires  no  aid  from  force,  the  peace  and  order  of  civil 
society  do  require  much  aid  from  it  to  repel  force  and  to  prevent 
persecution;  that  while  Christianity  asks  not  to  be  guarded  by  fines 
and  forfeitures,  man  has  been  compelled  to  make  courts  and  prisons 
to  guard  him  both  by  fines  and  forfeitures;  that  while  Christianity 
stands  secure  in  the  armour  of  truth  and  reason,  the  public  peace, 
which  is  altogether  a  different  thing,  has  never  stood  secure  in  the 
armour  of  mere  truth  and  reason,  without  the  co-operating  aid  of 
some  public  punishment  to  assist  them;  that  political  and  legal  en- 
actments are  among  the  best  means  by  which  the  peace  has  been 
preserved,  in  every  country,  and  that  while  the  law  too,  seeks  mildly 
and  peaceably  to  establish  her  precepts  in  the  hearts  of  the  people, 
yet  if  the  people  will  the  law  to  stand,  it  must  be  so  administered  as 
to  compel  obedience  from  such  as  do  not  yield  it  without  force. 
The  vice  of  this  writer's  essay  is  the  common  fault  of  the  argument 
of  those  who  have  arrived  at  the  same  conclusion  with  him.  He 
confounds  the  spiritual  and  temporal  offence  together,  or  rather  fails 
to  discriminate  between  the  sin  against  God,  which  it  would  be  pre- 
sumptive arrogance  and  extreme  folly  to  punish,  and  the  offence  against 
man  alone,  which  in  certain  cases,  necessarily  grows  out  of  his  crime 
against  the  Deity.  When  the  ecclesiastical  court  in  England  had 
jurisdiction  of  the  former,  the  common  law  had  it  of  the  latter.  But 
while  the  ecclesiastical  courts  punished  blasphemy  as  an  offence 
against  God,  their  punishments  superseded  the  necessity  of  any  pro- 
cedure at  common  law  for  the  mere  temporal  offence.  Blasphemy, 
when  viewed  as  a  spiritual  offence,  was  enumerated  by  Coke  in 
Caudrey's  ease,  as  an  offence  entirely  within  the  jurisdiction  of  the 
ecclesiastical  courts,  and  "  not  within  the  conisance  of  the  common 
law  courts."  The  petition  of  Carlisle,  who  was  convicted  of  pub- 
lishing Paine's  "  Age  of  Reason,"  was  presented  to  parliament  in 
1825,  by  Lord  Brougham,  and  it  betrays  the  same  mistake  of  the 
true  boundaries  of  the  respective  jurisdictions  of  the  ecclesiastical 
and  common  law  courts  which  this  writer,  who  quotes  that  petition 
to  enforce  his  own  argument,  every  where  exhibits.  In  fact,  Car- 
lisle actually  quotes  Lord  Coke  in  Caudrey's  case  as  an  authority 
contrary  to  Hale,  and  says  he  was  always  considered  as  good  an 
authority  as  Sir  Matthew  Hale.  So  indeed  he  was.  But  his  report 
of  Caudrey's  case  no  where  clashes  with  what  Hale  afterwards  said 
was  the  common  law  jurisdiction  in  cases  of  blasphemy.  Lord  Coke 
expressly  says,  that  "  in  causes  ecclesiastical  and  spiritual  as  blas- 
phemy,  heresies,   &c.,    the   conisance   whereof   belongeth   not   to   the 
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common  law,  the  same  are  to  be  determined  by  the  ecclesiastical 
judges;  "  and  he  adds,  that  the  conisance  of  such  causes  (to  wit,  for 
the  spiritual  offence,)  is  not  within  the  common  law.  But  Lord  Coke 
never  said  that  blasphemy,  considered  as  a  temporal  offence,  was  not 
within  the  conisance  of  the  common  law.  After  the  decay  of  the 
ecclesiastical  courts  and  the  abolition  of  the  star  chamber,  the  com- 
mon law  jurisdiction  was  necessarily  brought  into  active  exercise. 
The  Court  of  King's  Bench  became,  as  was  then  said,  the  custos  mo- 
rum,  and  the  law  which  had  slept,  but  was  not  dead,  awoke  to  de- 
fend the  good  order  of  the  nation  with  a  vigor  which  was  fully  ade- 
quate to  the  real  wants  of  society,  and  demonstrated  that  there  was 
no  necessity  for  the  tyrannical  powers  of  the  ecclesiastical  commis- 
sioner, or  the  infamous  oppressions  of  the  star  chamber  court. 

We  are  aware  that  there  is  danger  in  the  administration  of  any 
law  which  man  ever  yet  laid  down  for  the  government  of  human 
action.  On  this  subject  there  may  be  danger  from  both  licentious- 
ness and  bigotry.  We  have  endeavored  to  mark  down  the  length, 
width,  height  and  depth,  of  the  only  principle  upon  which,  as  we 
think,  blaspliemy  can  be  punished  under  our  state  constitution.  We 
again  repeat,  that  the  only  legitimate  end  of  the  prosecution  is  to  pre- 
serve the  public  peace.  It  is  sometimes  said  that  our  courts  are 
the  conservators  of  morals.  This  is  true  just  so  far  as  a  breach  of 
morals  may  necessarily  tend  to  a  breach  of  the  peace,  and  no  fur- 
ther. We  are  not  the  custodes  monim  in  any  sense,  except  with  this 
qualification.  Yet  nothing  is  more  common,  even  in  our  American 
reporters,  than  judicial  declarations  that  the  object  of  certain  com- 
mon law  punishments  is  to  preserve  good  morals.  We  know  no  other 
code  of  ethics  which  we  can  enforce  than  that  which  our  laws  teach  us, 
and  we  do  not  find,  after  sifting  them  as  well  as  we  may,  that  we  can 
assume  the  power  to  punish  any  man  for  a  breach  of  morals.  Such  a 
doctrine  would  lead  us  to  usurp  authority  to  punish  for  every  sin 
against  God  as  well  as  man.  When  the  breach  of  morals  is  such 
an  outrage  on  society  as  by  fair  legal  intendment  must  lead  to  a 
breach  of  the  peace,  as  in  Sedley's  case,  (1  Sid.  16o,)  or  Rolle's  ease, 
(Sayer,  158,)  or  in  the  case  of  Sharpless,  (2  Serg.  &  Rawle,  101,)  or 
in  this  case  and  others  of  this  character,  we  have  no  right  to  interfere 
one  inch  further  than  is  necessary  to  prevent  outrage  and  infractions 
of  the  peace  in  return  for  it.  A  man  may  say  the  horrible  words 
set  forth  in  this  indictment  in  private,  where  he  thinks  no  ear  can 
hear  him,  and  yet  he  is  no  more  answerable  to  the  law  of  man  for 
that,  than  he  who  strips  himself  in  his  own  chamber ;  for  the  wilful 
publication  is  the  essence  of  his  offence.  A  man  may  write  a  libel, 
no  matter  how  blasphemous  or  seditious  in  its  tendency;  yet  if  it 
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bleep  in  his  desk  until  dragged  forth  by  the  ministers  of  the  law,  it  is 
not  indictable,  although  it  may  be  a  great  sin  against  God. 

Franklin,  though  his  name  is  cited  as  an  unbeliever,  in  a  letter  to 
president  Stiles  in  1790,  speaks  of  Christianity  as  the  "  best  system 
of  religion  and  morals  the  world  ever  saw  or  is  like  to  see."  (Frank- 
lin's works,  vol.  6,  p.  34,  241.)  He  thought  it  the  best  religion  for 
the  mere  purposes  of  civil  government.  Concurring  with  him  in  this 
as  we  do,  were  we  the  conservators  of  morals,  should  we  not  be 
called  upon  by  a  sense  of  duty  to  punish  every  sin  against  the  reli- 
gion of  Him  whom  we  believe  to  be  the  son  of  God  and  the  savior 
of  man  ?  Yet  nothing  is  more  clear,  than  that  our  state  constitution 
denies  to  us  such  an  exercise  of  power  as  that  of  punishing  any  man 
for  a  mere  difference  of  religion.  This,  indeed,  is  the  just  boast  of 
those  who  made  our  constitution;  who,  as  we  know  well,  were  edu- 
cated in  the  christian  faith  and  believed  in  the  christian  religion ;  that 
they  gave  religious  liberty  to  every  man  who  sets  his  foot  upon  the 
soil  of  Delaware;  and  never  sought,  as  men  of  other  religions  have 
done,  to  make  proselytes  by  coercion.  Our  ancestors  had  seen  too 
much  of  oppression  and  intolerance  under  the  penal  statutes  (not  the 
common  law)  of  England,  to  suffer  those  principles  to  take  root 
among  us,  and  their  descendants  have  profited  by  their  example. 
We  say,  therefore,  that  we  cannot  keep  the  consciences  of  men. 
And  in  general,  we  conclude,  that  mere  impiety  is  never  indictable 
unless  the  peace  of  society  is  endangered  by  it.  In  all  cases  where 
the  tendency  to  excite  to  a  breach  of  the  peace  is  (as  it  must  be  in 
every  indictment  for  blasphemy)  the  leading  question;  that  is,  a  ques- 
tion for  the  jury  as  well  as  the  court.  Both  must  concur  to  find  its 
tendency,  for  both  are  judges  of  the  law. 

But  it  has  been  said  that  it  is  dangerous  to  entrust  any  tribunal 
with  power  to  judge  of  the  mere  tendency  of  acts  or  words,  and  that 
by  this  means  a  court  and  jury  of  fanatics  and  fiery  bigots  may  final- 
ly decide,  that  every  sin  or  mere  impiety  has  a  tendency  to  break 
the  peace.  We  a'swer  that  this  argument  proves  merely  that  this, 
like  all  other  human  power,  may  be  abused.  Bui  to  prove  that  power 
may  be  abused,  is  not  to  prove  that  power  does  not  exist.  The  same 
kind  of  reasoning  would  break  down  every  useful  institution  of  man. 
We  could  no  longer,  according  to  this  mode  of  demonstration,  pun- 
ish any  libeller;  because,  in  any  case  of  libel  the  court  must  neces- 
sarily judge  of  the  tendency  and  effect  of  the  libellous  words. 

At  the  same  time  it  is  due  to  the  subject  to  add,  that  there  may 
undoubtedly  be  danger  in  many  cases  of  indictment  for  blasphemy, 
of  mistaking  the  tendency  of  the  words  when  of  doubtful  effect.  In 
such  cases  the  common  law  furnishes  the  best  possible  security  for 
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the  accused  in  those  great  rules,  that  both  jurors  and  judges  are 
equally  bound  to  decide  the  law,  and  that  no  man  should  be  con- 
demned if  there  be  a  rational  doubt,  in  the  minds  of  either  judges  or 
jurors,  of  his  guilt.  They  are  answerable  both  to  God  and  their 
country  for  the  justice  of  their  decisions. 

Let  it  not  be  supposed,  that  by  laying  down  the  rule  that  courts 
and  juries  are  to  judge  of  the  tendency  of  words  or  overt  acts  amount- 
ing to  blasphem}',  we  are  establishing  the  rule,  that  they  are  to  as- 
sume the  power  to  judge  the  tendency  of  principles  or  systems  of  re- 
ligion. On  this  subject  we  fully  concur  iij  the  sentiments  of  Dr. 
Furneaux,  in  his  letters  to  Mr.  Justice  Blackstone,  (5  vol.  Blac.  Com. 
app'x.  34.)  "  With  regard  to  the  belief  or  disbelief  of  religious  prin- 
ciples or  religious  systems,  if  the  magistrate  presumes  to  exercise 
his  authority  as  a  judge,  in  such  cases,  with  a  view  of  restraining  and 
punishing  those  who  embrace  and  profess  what  he  dislikes,  or  dislike 
and  explode  what  he  embraces,  on  account  of  the  supposed  ill  tendency 
of  their  principles,  he  goes  beyond  his  province,  which  is  confined  to 
those  effects  of  such  principles,  that  is,  to  those  actions  which  affect 
the  peace  and  good  order  of  society;  and  every  step  he  takes,  he  is 
in  danger  of  trampling  on  the  rights  of  conscience,  and  of  invading 
the  prerogative  of  the  only  arbiter  of  conscience,  to  whom  alone  men 
are  accountable  for  professing  or  not  professing  religious  sentiments 
and  principles.  For,  if  the  magistrate  be  possessed  of  a  power  to 
restrain  and  punish  any  principles  relating  to  religion  because  of 
their  tendency,  and  he  be  the  judge  of  that  tendency,  as  he  must  be, 
if  he  Ix;  vested  with  authority  to  punish  on  that  account;  religious 
liberty  is  entirely  at  an  end  ;  or,  which  is  the  same  thing,  is  under 
the  control,  and  at  the  mercy  of  the  magistrate,  according  as  he  shall 
think  the  tenets  in  (jin'stion  affect  the  foundation  of  moral  obligation, 
or  are  favoral)l(>  or  unfav()ral)le  to  religion  and  morality.  But  if  th(! 
line  l)e  drawn  between  mere  religious  principle  and  the  tendency  of 
it.  on  the  one  hand,  and  those  overt  acts  which  affect  the  public  ]ieace 
and  order,  on  the  other;  and  if  the  latter  alone  be  assigned  to  the 
jurisdiction  of  the  magistrate,  as  being  guardian  of  the  peace  of  so- 
ciety in  this  world,  and  the  former  as  interfering  only  with  a  future 
world,  be  referred  to  a  man's  own  conscience,  and  to  God,  the  only 
sovereign  Lord  of  conscience;  the  boundaries  between  civil  pow^r 
and  liberty,  in  religious  matters,  are  clearly  marked  and  determined; 
and  the  latter  will  not  be  wider  or  narrower,  or  just  nothing  at  all, 
according  to  the  magistrate's  opinion  of  the  good  or  bad  tendency 
of  principles."  (a) 

(a)  Funieaux  rontinuep:  "  If  it  be  objected,  that  when  the  tendency  of 
principles  is  unfavorable  to  the  peace  and  good  order  of  society,  as  it  may 
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In  the  cases  before  us,  we  have  the  verdicts  of  two  impartial  ju- 
ries to  sustain  us  in  the  opinion,  that  the  offences  laid  in  these  indict- 
ments are  "  against  the  peace  of  the  state,"  and  punishable  as  blas- 
phemy by  our  state  constitution.  We  have  also  the  opinion  of  the 
Supreme  Court  of  the  State  of  New  York,  in  Ruggles'  case,  8  Johns. 
Rep.  325,  which  was  fully  considered,  that  under  their  constitution, 
which,  after  a  comparison  of  it  with  our  own,  we  find  was  intended  to 
be  as  ample  a  guard  for  liberty  of  speech  as  ours,  this  identical  of- 
fence was  indictable  as  blasphemy  at  common  law,  and  without  the 
aid  of  any  statute  such  as  ours  to  specify  blasphemy  as  a  punishable 
crime. 

The  principles  laid  down  in  the  year  1824,  by  the  Supreme  Court 
of  Pennsylvania  also,  in  the  case  of  Updegraph  vs.  The  Common- 
wealth, which  was  a  trial  for  blasphemy  under  their  statute,  clearly 
establish  that  under  their  state  constitution,  the  charge  in  these  indict- 
ments is  for  an  offence  which  they  would  not  hesitate  to  punish  as 
blasphemy.  Judge  Duncan,  delivering  the  opinion  of  the  court  in  that 
case,  said  "  even  if  Christianity  was  no  part  of  the  law  of  the  land,  it 
is  the  popular  religion  of  the  country,  an  insult  oh  which  would  be  in- 
dictable, as  directly  tending  to  disturb  the  public  peace ; "  and  again, 
"  it  is  the  open,  public  vilification  of  the  religion  of  the  country  that  is 
punished,  not  to  force  conscience  by  punishment,  hut  to  preserve  the 

be,  it  is  the  magistrate's  duty  then,  and  for  that  reason,  to  restrain  them 
by  penal  laws;  I  reply,  that  the  tendency  of  principles,  thiough  it  be  un- 
favorable, is  not  prejudicial  to  society,  till  it  issues  in  some  overt  acts 
against  the  public  peace  and  order;  and  when  it  does,  then  the  magis- 
trate's authority  to  punish  commences:  that  is,  he  may  punish  the  overt 
acts,  but  not  the  tendency,  which  it  not  actually  hurtful;  and,  therefore, 
his  penal  laws  should  be  directed  against  overt  acts  only,  which  are  detri- 
mental to  the  peace  and  good  order  of  society,  let  them  spring  from  what 
principles  they  will;  and  not  against  principles,  or  the  tendency  of  prin- 
ciples. 

"  The  distinction  between  the  tendency  of  principles,  and  the  overt  acts 
arising  from  them  is,  and  cannot  but  be,  observed  in  many  cases  of  a 
civil  nature,  in  order  to  determine  the  bounds  of  the  magistrate's  power, 
or  at  least  to  limit  the  exercise  of  it,  in  such  cases.  It  would  not  be  diffi- 
cult to  mention  customs  and  manners,  as  well  as  principles,  which  have 
a  tendency  unfavorable  to  society;  and  which,  nevertheless,  cannot  be  re- 
strained by  penal  laws,  except  with  the  total  destruction  of  civil  liberty. 
And  here  the  magistrate  must  be  contented  with  pointing  his  penal  laws 
against  the  evil  overt  acts  resulting  from  them.  In  the  same  manner  he 
should  act  in  regard  to  men's  professing  or  rejecting,  religious  principles 
or  systems.  Punishing  a  man  for  the  tendency  of  his  principles,  is  pun- 
ishing him  before  he  is  guilty,  for  fear  he  should  be  guilty." 
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peace  of  the  country,  by  an  outward  respect  to  the  religion  of  the 
country,  and  not  as  a  restraint  upon  the  liberty  of  conscience;  but 
licentiousness  endangering  the  public  peace,  when  tending  to  corrupt 
society,  is  considered  as  a  breach  of  the  peace,  and  punishable  by  in- 
dictment.   11  S.(S!  R.  399,  400-8. 

It  is  no  objection  to  the  validity  of  these  indictments  that  they  de- 
scribe the  offence  as  done  "  to  the  dishonor  of  Almighty  God,  and  in 
contempt  of  religion/""  though  such  charges  indicate  a  spiritual  of- 
fence. The  intent  to  blaspheme  God  and  the  savior  of  man  are  laid 
to  show  the  malice  of  the  offender,  and  in  the  first  case  both  are 
found  by  the  jury.  But  the  gist  of  the  misdemeanor  is  contained  in 
the  charge,  that  the  words  were  published  unlawfully  and  blasphe- 
mously against  the  peace.  This  charge  after  verdict,  does  "  ex  vi 
terminorum  "  imply  that  the  offence  was  committed  wantonly  and 
maliciously;  for,  without  the  malice,  there  can  be  no  unlawful  blas- 
phemy. Whether  expressly  laid  in  such  an  indictment  as  this  (which 
counts  upon  a  statute  and  may  follow  its  words,)  or  not,  the  malice 
or  intent  of  the  offender  is  always  traversable  as  an  essential  part  of 
the  unlawful  blasphemy.  Thus,  if  another  man  was  indicted  for  ut- 
tering these  words,  and  the  proof  should  be  that  he  only  uttered  them 
in  reply  to  a  question  what  this  charge  was,  without  any  intent  to  re- 
vile, but  merely  to  satisfy  the  inquiry,  it  could  not  be  pretended  that 
the  proof  sustained  the  indictment  for  unlawful  blasphemy. 

The  only  question  remaining  to  be  considered  is,  whether  judgment 
can  be  rendered  by  the  rules  of  the  common  law  on  the  verdict  which 
does  not  find  "  the  intent  to  blaspheme  God.'' 

This  verdict  convicts  the  defendant  on  tlie  whole  indictment  "  ex- 
cept as  to  the  intent  to  blaspheme  God."  The  question  which  arises 
is,  whether  it  is  necessary  to  prove  the  offence  charged  in  the  indict- 
ment to  the  whole  extent  laid.  It  is  fully  settled,  that  in  criminal 
cases  it  is  sufficient  for  the  prosecutor  to  prove  so  much  of  the  charge 
as  constitutes  an  offence  of  the  same  grade  punishable  at  law.  (4  i?. 
&  C.  330,  licx  vs.  HoUinghcrry.)  And  an  unnecessary  averment  may 
be  rejected  altogether,  unless  it  be  descriptive  of  the  identity  of  that 
which  is  legally  essential  to  the  charge  in  the  indictment.  Without 
going  at  large  into  this  distinction,  the  following  cases  are  sufficient 
to  decide  the  question  before  us.  In  Bex  vs.  Evatis,  3  Stark.  35, 
where  the  prisoner  was  indicted  for  having  published  a  libel  of,  and 
concerning  certain  magistrates,  with  intent  to  defame  those  magis- 
trates, and  also  witli  intent  to  bring  tlie  administration  of  justice  into 
contempt,  Bailey,  judge,  informed  the  jury,  that  if  tliey  were  of  opi- 
nion that  the  defendant  had  published  the  libel  with  either  of  those 
intentions,  they  ought  to  find  the  prisoner  guilty.    In  Rex  vs.  Dawson, 
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3  Stark.  Rep.  62,  where  the  indictment  charged  the  prisoner  with 
having  assaulted  a  female  child,  with  intent  to  abuse  and  carnally 
to  know  her,  and  the  jury  found  that  the  prisoner  assaulted  the  child 
with  intent  to  abuse  her,  but  negatived  the  intention  charged  carnal- 
ly to  know  her;  Holroyd,  J.,  held  that  the  averment  of  the  intention 
was  divisible,  and  that  the  prisoner  might  be  convicted  of  an  assault 
with  intent  to  abuse  simply.  And  in  the  case  of  Rex  vs.  Hill,  Rilss. 
&  Ry.  190,  upon  an  indictment  for  obtaining  money  under  false  pre- 
tences, it  was  held  not  necessary  to  prove  that  whole  of  the  pretence 
charged:  proof  of  part  of  the  pretence,  and  that  the  money  was  ob- 
tained by  such  part  was  considered  sufficient.  These  cases  with 
those  of  Rex  vs.  Ellens,  Russ.  &  Ry.  183 ;  Carson's  case,  Russ.  & 
Ry.  303;  and  Rex  vs.  Hunt,  2  Camph.  583;  Rex  vs.  Williams,  'i 
Campbell,  646,  fully  establish  the  principle  that  such  averments  as 
those  contained  in  this  indictment,  charging  the  intent  to  blaspheme 
God,  and  the  intent  to  revile  the  christian  religion,  are  divisible  aver- 
ments; and  either  of  these  intents  being  found  by  the  jury,  is  suffi- 
cient to  sustain  the  indictment.  The  fair  intendment  from  this  ver- 
dict is,  that  the  jury  believed  from  the  evidence,  that  the  defendant 
was  an  infidel  in  creed.  We  cannot  otherwise  perceive  how  the 
rest  of  the  indictment,  which  charges  him  with  an  intent  to  revile  and 
blaspheme  Christ  and  the  christian  religion  to  the  dishonor  of  Al- 
mighty God,  could  have  been  found  by  the  jury  as  it  has  been,  with- 
out also  finding  the  intent  to  blaspheme  God.  At  the  trial  the  defen- 
dant urged  that  he  was  of  opinion  that  the  words  used  by  him  were 
true.  The  question  raised  by  the  verdict  then  is,  whether  one  of  his 
belief  can  claim  an  exemption  from  the  penalty  of  the  statute,  when 
a  believer  in  Christianity  cannot.  The  law  denies  to  his  class  as  well 
as  to  every  other,  any  right  to  blaspheme.  If  one  class  may  thus  do 
an  act  tending  to  a  breach  of  the  peace,  all  must  have  the  same  im- 
munity from  punishment,  and  the  statute  is  a  dead  letter. 

Motion  in  arrest  of  judgment  refused. 
The  Court  then  proceeded  to  pass  sentence  on  the  defendant,  to 
wit:  in  each  case  a  fine  of  ten  dollars,  ten  days'  solitary  confinement, 
and  to  find  sureties  of  the  peace  himself  in  $200,  and  two  sureties  in 
$100  each,  for  one  year  after  his  discharge  from  imprisonment. 
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ADMINISTRATOR. 

The  condition  of  an  administrator's  bond  does  not  extend  to  rents. 
Brown's  use  v.  Brown,  5. 

In  debt  on  an  administration  bond  tfie  defendant  cannot  give  outstand- 
ing debts  in  evidence  under  a  plea  of  performance.  Draper's  use  v.  Short, 
152. 

The  correction  of  an  administration  account  on  the  appeal  of  one  heir  is 
evidence  for  other  heirs,  not  barred.       Booth  v.  Booth's  adm'rs,  54. 

ADULTERY. 

A  return  to  conjugal  society  after  knowledge  of  adultery,  though  a 
defence  against  a  suit  for  divorce  will  not  avail  if  subsequent  acts  of  adul- 
tery be  proved.     Jeanes  v.  Jeanes,  38. 

But  these  acts  ought  to  be  alleged  in  pleading.     Ibid. 

The  doctrines  of  the  Ecclesiastical  courts  touching  divorce  recognised  by 
our  courts.     Ibid. 

AGENT. 

An  agent  is  liable  to  refund  money  paid  to  him  by  a  mistake  in  fact,  if 
notified  before  he  pays  it  over.     Griffith  v.  Johnson's  adm'r,  177. 

An  auctioneer  cannot  dispute  the  title  of  a  person  for  whom  he  sells 
goods,  in  an  action  against  him  for  amount  of  sales.  Hutchinson  v.  Gor- 
don,  179. 

A  general  agent  with  an  interest  may  sue  in  his  own  name.  Stille  v. 
Layton,  149. 

APPRENTICES. 

Indentures  of  apprenticeship  though  not  according  to  the  "  act  concern- 
ing apprentices  and  servants  "  are  not  void,  but  voidable  only.  Luby  v. 
Cox,  184. 

The  justice  must  certify  to  the  execution  of  indentures.     Ibid. 

An  action  for  freedom  dues  under  indentures,  is  within  the  jurisdiction 
of  a  J.  P.     Anderson  v.  1^ utter,  300. 

ASSIGNOR  AND  ASSIGNEE. 

The  assignee  of  a  bond  takes  it  subject  to  all  the  equities  as  between  the 
original  parties.     Griffith  v.  Lowery,  467. 

Indebitatus  assumpsit  lies  by  assignee  v.  assignor  of  a  note  where  the 
maker  proves  insolvent.     Pyle  v.  McMonagle,  468. 

Such  an  assignor  is  a  guarantor,  of  the  solvency  of  the  drawer.     Ibid. 

The  assignee  must  use  due  diligence  against  the  maker.     Ibid. 
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ASSIGNOR  AND  ASSIGNEE. 

Suit  to  the  next  term,  regularly  prosecuted,  is  due  diligence.     Ibid. 
After  suit  brought  a  failure  to  hold  the  defendant  to  bail  does  not  dis- 
charge the  assignor,  if  the  maker  is  shown  to  be  insolvent.     Ibid. 

ASSXIMPSIT. 

Indebitatus  assumpsit  lies  against  an  executor  or  administrator,  for  a 
distributive  share;  the  declaration  need  not  be  special.  Booth  v.  Booth's 
adm'rs,  54. 

Indebitatus  assumpsit  lies  for  a  share  of  rent,  apportioned  under  the 
statute.    Wright  v.  Wright,  350. 

Indebitatus  assumpsit  lies  for  a  distributive  share  of  an  intestate's  es- 
tate.    Harris  v.  Harris's  adin'x,  354. 

Indebitatus  assumpsit  lies  by  assignee  v.  assignor  of  a  note  where  the 
maker  is  insolvent.     Pyle  v.  McMonagle,  468. 

In  assumpsit  on  a  special  contract  with  the  common  counts,  plaintiff 
may  recover  on  the  quantum  meruit,  if  he  fail  to  prove  the  special  con- 
tract.    Porter  v.  Beltzhoover,  484. 

Assumpsit  lies  for  an  attorney's  fee.     Rogers  v.  Randel,  499. 

ATTACHMENT. 

A  surplus  in  the  hands  of  the  late  sheriff  arising  from  the  sale  of  lands, 
after  payment  of  all  executions,  may  be  attached.  Jaquette's  adm'r  v. 
Palmer  et  ux.,  144. 

Where  one  has  purchased  goods  of  A.  which  are  attached  in  his  hands 
as  the  property  of  B  he  may  dispute  his  vendor's  title  in  an  action  against 
him  for  the  purchase  mone}^     Stille  v.  Layton,  149. 

A  corporation  cannot  be  attached  as  a  garnishee.  Holland  d  Crawford 
V.  Leslie  &  White,  306. 

The  remedy  under  sec.  20  of  the  attachment  law,  extends  to  citizens  of 
other  states.     Burrows  v.  Dumphy,  308. 

A  note  not  due  at  the  time  of  attachment  laid  can  not  be  set  off.  Ed- 
wards V.  Delaplaine  garnishee,  322. 

Debts  in  the  hands  of  an  administrator  cannot  be  attached ;  neither  can 
a  debtor  of  the  estate,  under  administration,  be  garnisheed.  Marvel  et  al. 
garnishees  v.  Houston's  Ex'x,  349. 


ATTORNEY. 

Assumpsit  lies  for  an  attorney's  fee.     Rogers  v.  Randel,  499. 

AUTREFOIS  CONVICT;   AND  ACQUIT. 

If  the  punishment  under  a  former  conviction  might  have  extended  to  the 
offence  embraced  in  a  second  indictment,  the  plea  of  autrefois  convict  is  a 
good  bar.     The  State  v.  Townsend,  543. 

A  defendant  indicted  for  aiding  to  kidnap  in  Sussex  county  and  acquit- 
ted because  the  offence  was  in  Kent,  may  be  indicted  again  in  the  proper 
county.     State  v.  Whaley,  532,  8, 

AWARD. 

An  award  upon  a  reference  in  ejectment  is  conclusive,  and  prevents  an- 
other action.     Semble.     Porter's  Lessee  v.  Matthews,  30. 

An  award  is  not  evidence  unless  made  conformably  with  the  submission. 
Stevens  v.  Oray,  347. 
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BAILMENT. 

The  hirer  of  a  horse  is  bound  only  for  ordinary  care,  and  prudent  use. 
Early  v.  Wilson,  47. 

The  bailee  of  an  article  lent  for  use  is  not  liable  to  the  owner  for  an 
accident  which  care  could  not  have  avoided.  Wilson  v.  Rockland  Man.  Co., 
67. 

BANK  NOTES. 

Bank  notes,  though  not  money,  have  a  certain  legal  character  as  money. 
Corbit  v.  The  Bank  of  Smyrna,  235. 

Though  not  a  legal  tender  they  are  a  good  tender,  unless  objected  to. 
Ibid. 

If  passed  in  payment  of  precedent  debts  there  is  no  implied  agreement 
to  take  them  as  money,  as  there  is  on  a  sale  or  exchange  or  other  cotem- 
poraneous  transaction.     Ibid. 

If  at  the  time  of  a  contract,  a  bank  note  be  paid  without  endorsement, 
guarantee  or  agreement,  it  is  received  as  money  and  the  risk  of  the  sol- 
vency of  the  bank  is  on  the  receiver.     Ibid. 

A  credit  on  bank  books  for  a  general  deposit  is  an  acknowledgment  of 
the  receipt  of  so  much  money.     Ibid. 

BILLS  OF  EXCHANGE. 

A  partial  failure  of  the  consideration  of  a  bill  of  exchange  cannot  be 
set  up  as  a  defence  to  an  action  on  the  bill ;  but  a  total  failure  may.  Mills 
v.  Oilpin,  32. 

Fraud  will  vitiate  the  contract:  and  to  show  fraud  the  worthlessness 
of  the  article  bought  may  be  proved  in  an  action  on  a  bill  accepted  for  the 
price  of  it.     Ibid. 

BLASPHEMY. 

To  proclaim  publicly  and  maliciously,  that  "  the  Virgin  Mary  was  a 
whore,  and  Jesus  Christ  was  a  bastard  "  is  blasphemy.  State  v.  Chandler, 
553. 

The  act  of  assembly  punishing  blasphemy  is  constitutional.     Ibid. 

The  offence  is  punished  not  as  an  offence  against  God  or  religion,  but 
as  an  offence  against  man,  from  its  tendency  to  produce  breaches  of  the 
peace.     Ibid. 

Any  offence  that  so  far  outrages  the  feelings  of  the  community  as  to 
endanger  the  public  peace,  may  be  prohibited  and  punished.     Ibid. 

The  Christian  religion  is  the  prevailing  religion  among  the  people  of 
this  state :  and  such  an  offence  against  it  is  an  outrage  tending  to  breaches 
of  the  peace.     Ibid. 

Vindication  of  the  maxim  that  "  the  Christian  religion  is  part  of  the 
common  law."     Its  meaning  explained.     Ibid. 

BONDS. 

In  an  action  on  a  bond  with  a  penal  sum  you  cannot  go  beyond  the  pen- 
alty and  costs.     Beeson's  Ex'rs  v.  Beeson's  adm'r,  37. 

A  surety  in  the  official  bond  of  an  officer  whose  appointment  is  annual, 
is  not  liable  beyond  the  year  though  the  officer  continues  by  law  until  a 
successor  be  appointed.     The  Mayor  dc.  of  Wilmington  v.  Horn,  190. 

CERTIORARI. 

If  a  justice  state  the  cause  of  action  to  be  on  an  account,  it  is  suffi- 
cient, withovit  setting  out  the  account.     Beam  v.  Ralph,  6. 

In  suit  by  husband  and  wife  the  court  will  intend,  after  judgment,  that 
it  was  for  the  debt  of  the  wife,  diim  sola.     Ibid. 

It  seems  that  in  such  case  the  wife  may  make  oath  against  the  defend- 
ant's freehold.     Ibid. 
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CERTIORARI. 

The  freehold  must  appear  of  record  to  give  the  benefit  of  a  stay  of  exe- 
cution.    Ibid. 

It  seems  that  freehold  is  a  privilege  that  must  be  claimed  in  reference 
to  a  stay  of  expcution  or  it  will  be  considered  as  waived.     Ibid. 

But  where  the  first  process  is  summons  the  defendant  will  be  presumed 
a  freeholder.     McDowell  v.  Cooper,  480. 

Judgment  reversed  for  error  in  fact  that  plaintiff  below  who  sued  as  an 
administrator,  was  removed  from  his  office  before  judgment.  Hays  v. 
McLear's  adm'x,  65. 

Justices  of  the  peace  continue  causes  by  adjournment  from  day  to  day. 
Judgment  cannot  be  rendered  on  any  other  dav.  Lewis'  adm'r  v.  Couper, 
74. 

A  certiorari  is  a  writ  of  error  and  limited  to  five  yews  from  the  date  of 
the  judgment.  King's  adm'x  v.  Hudson's  adm'r;  JuStis  et  al.  v.  Lindsay, 
135,  145. 

The  justice  cannot  give  judgment  for  a  greater  amount  than  is  stated  in 
the  summons,  or  plaintiff's  statement.  Colescott  v.  Cooper;  Rash  v.  Hol- 
liday,  138. 

Judgment  must  be  rendered  on  the  proofs  as  well  as  the  allegations. 
Ruth  V.  Lunney ;  Boston  v.  Tennant,  145,  345. 

A  constable's  return  of  "'  served  by  copy  left  at  a  house  said  to  be  the 
boarding  house  of  defendant,"  is  not  sufficient.     Caldwell  v.  Miller,  146. 

A  justice  of  the  peace  cannot  grant  a  new  trial  in  trespass.  Htayton 
V.  Willey.  151. 

The  record  must  show  that  the  referees  were  qualified.  Crozier  v.  Wil- 
son, 203. 

The  record  must  show  regular  adjournments.  Robertson  v.  Tatlmv.  Ibid. 

An  entry  that  referees  were  appointed  for  a  certain  day  is  a  sufficient 
entry  of  the  adjournment  to  that  day.     Ibid. 

A  justice  cannot  give  judgment  in  an  amicable  action.  Carey  v.  Rus- 
sell, 280. 

Exceptions  to  the  record  must  point  out  the  errors  relied  on.  Tinley  v, 
Todd,  290. 

Matter  of  evidence,  though  sent  up,  cannot  be  excepted  to.     Ibid. 

The  facts  may  be  controverted  in  some  special  cases.  Cullen  v.  Lower y, 
459,  292. 

The  constable's  return  of  service  of  process  contradicted.  Houston  v. 
Jester's  adm'r,  300. 

On  an  inquisition  against  the  Wil.  &  Kennet  Turnpike  Co.  the  justice 
appoints  the  inquisitors.     W.  d  K.  Turnpike  Co.  v.  Boyd,  315. 

The  return  may  find  the  road  out  of  order  between  certain  points  with- 
out stating  particulars.     Ibid. 

All  the  requisites  to  the  magistrate's  jurisdiction  must  appear  by  the 
record.     Laws  v.  Jones.  345. 

Trial  by  referees  must  be  claimed  by  one  of  the  parties.  Kinney  v. 
Short,  357,  389. 

The  justice  must  certify  the  qualification  of  the  referees.     Ibid.   357. 

The  referees  are  the  judges  of  tlie  competency  of  testimony.     Ibid.  357. 

The  justice  cannot  inquire  into  their  award  otherwise  than  by  granting 
a  neic  trial.     Ibid.  357. 

Both  sides  may  have  new  trials  in  certain  cases.     Ibid.  357. 

A  certiorari  lies  on  an  order  of  filiation.     Cloud  v.  The  State.  361. 

Awards  must  be  in  uviti>ig,  and  the  record  must  show  this.  Shockley's 
adm'r  v.   Lockirood,   3(54. 

Proceedinjrs  against  a  constable  under  act  of  1833,  for  neglect  of  duty, 
are  not  in  the  nature  of  original  actions  but  summary,  by  rule  to  show 
cause.     Ilukill  v.  Staats.  385. 

The  rule  ought  to  specify  the  neglect  of  duty.     Ibid. 

The  judgment  must  be  for  the  original  execution  and  costs.     Ibid. 
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CERTTORAIII. 

Justices  of  the  peace  have  no  jurisdiction  in  trespass  for  assault  and 
battery.     Ilollis  v.  Williamson,  391. 

An  action  will  not  lie  by  the  plaintiff  in  an  older  execution  in  the  hands 
of  a  constable  against  another  constable  selling  on  a  younger  execution 
and  misapplying  the  proceeds  —  there  is  no  privity.     Ross  v.  Jacobs,  445. 

The  act  of  February,  1833,  does  not  apply  to  such  a  case.     Ibid. 

Such  an  action  vi^ould  lie  between  the  two  constables.     Ibid. 

The  entry  of  judgment  aided  by  reference  to  the  margin.  Booth  v. 
Jump,  461. 

A  return  of  "  served  personally  "  held  good.       McDowell  v.  Cooper,  480. 

COMMON  CARRIERS. 

To  charge  a  person  as  common  carrier  it  must  be  shown  that  the  usage 
of  his  business  includes  the  goods  carried,  or  that  there  was  a  special  con- 
tract to  carry  them.     Tunnel  d-  Short  v.  Pettijohn,  48. 

On  a  change  of  goods  between  carriers  when  is  the  delivery  complete? 
Ibid. 

CONSTABLE. 

A  constable  levying  goods  makes  his  appraisement  under  his  general 
official  oath  and  need  not  be  sworn  specially.     Williams  v.  Hickman,  463. 

Action  lies  between  constables  for  misapplication  of  proceeds  of  sales. 
Ross  v.  Jacobs,  445. 

CONSTITUTION. 

The  act  conferring  jurisdiction  on  the  mayor's  court  of  Wilmington 
over  the  offences  in  section  15,  article  6,  is  constitutional.  Gray  v.  The 
State,  76. 

But  its  jurisdiction  is  confined  to  those  offences.     Ibid. 

The  act  of  1793,  prohibiting  the  exportation  of  slaves,  is  constitu- 
tional, 434. 

The  act  of  July,  1835,  authorizing  the  taking  of  private  property  for 
making  a  railroad,  is  constitutional.  Whiteman's  Ex.  v.  Wil.  &  Sus.  R.  R. 
Co.,   514. 

It  is  for  public  use  though  vested  in  a  private  corporation.     Ibid. 

The  state  having  the  eminent  domain  in  all  lands,  may  assert  its 
paramount  title,  and  divest  the  individual  property  for  public  uses  and 
upon  compensation.     Ibid. 

The  legislature  is  the  judge  of  the  occasion  for  exercising  this  right. 
Ibid. 

It  may  exercise  it  through  a  private  corporation.     Ibid. 

In  assessing  compensation  the  advantage  or  injury  resulting  to  the 
owner  of  the  land  from  the  construction  of  the  road  is  to  be  considered. 
Ibid. 

The  governor  is  the  sole  judge  under  article  2  section  12  of  the  con- 
stitution of  the  "  extraordinary  occasions "  for  convening  the  general 
assembly.     Ibid. 

The  act  of  February,  1826.  punishing  blasphemy,  is  constitutional, 
State  V.  Chandler,    (See  Blasphemy,)    553. 

CORPORATIONS. 

On  the  dissolution  of  a  corporation,  its  real  estate  reverts  to  the 
grantor,  its  personal  estate  vests  in  the  people;  and  the  debts  due  to  it 
are  extinguished.     Com.  Baltic  v.  Lockirood's  adm'r.  8. 

The  legislature  cannot  revive  these  debts  by  renewing  the  charter,  after 
the  corporation  has  been  dissolved  by  its  expiration.     Ibid. 

The  trvistees  of  a  church  are  not  authorized  by  the  general  law  of  in- 
corporation to  take  a  devise  of  land,  or  of  money  arising  from  the  sale 
of  land,  for  the  education  of  the  poor  of  the  church.  State  use  Willbank 
V.  Willbank's  adm'r,  18. 
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CORPORATIONS. 

A  corporation  is  liable  for  the  negligence  of  its  servants,  who  may  be 
proved  to  be  such,  without  showing  an  appointment  under  seal.  Wilson 
V.  Rockland  Man.  Co.,  67. 

Trespass  will  lie  against  a  corporation.  Whiteman's  ex.  v.  Wil.  d  8us. 
R.  R.  Comp.  514. 

A  corporation  cannot  be  summoned  as  a  garnishee.  Holland  d  Craw- 
ford y.  Leslie  d  White,  306. 

COURTS. 

Jurisdiction  of  the  Mayor's  Court  of  Wilmington.    Gray  v.  The  State,  76. 

The  Mayor's  Court  is  an  Inferior  Court,  within  the  meaning  of  the 
constitution.     Ihid. 

The  Legislature  may  take  away  the  jurisdiction  of  the  Courts  of  Gen- 
eral Sessions.     Ihid. 

The  Orphans'  Court  acting  in  rem,  is  one  of  peculiar  and  exclusive 
jurisdiction,  and  every  one  may  become  a  party  to  its  proceedings.  Lessee 
of  Lowber  v.  Beauchamp,  139. 

If  the  Orphans'  Court  assign  lands  without  securing  the  share  of  any 
of  the  heirs  the  interest  of  such  heir  in  the  land  will  not  be  divested. 
Lessee  of  Toionsend  et  al.  v.  Rees,  324. 

The  Superior  Court  cannot  reserve  questions  for  hearing  in  bank  in  a 
case  pending  on  appeal  from  the  Register's  Court.  Harker  v.  Barker's 
Ex.  480. 

The  courts  will  take  notice  of  the  general  divisions  of  the  state  and 
counties,  and  also  of  the  locations  of  towns,  dc.     State  v.  Tootle,  541. 

Rules  of  the  Superior  Court,  161. 

DEED. 

An  erasure  of  a  deed  after  the  signing,  though  in  an  immaterial  part, 
vitiates  it.     Herdman  v.  Bratten,  396. 

A  deed  cannot  be  delivered  as  an  escrow  to  the  party.     Ihid. 

No  deed  without  delivery;  even  though  acknowledged  and  recorded. 
Lessee  of  Pennel  v.  Weyant  d  Moore,  501. 

The  office  copy  of  a  deed  in  another  state  is  such  a  record  as  must  be 
authenticated  under  the  act  of  Congress,  to  make  it  evidence.     Ibid. 

DEPOSITIONS. 

Depositions  taken  without  notice  of  interrogatories  suppressed  at  the 
trial.     State,  use  Harheson  v.  Jones,  393. 

A  return  of  non  est  to  a  subpoena  issued  to  the  sheriff  of  one  county 
not  sufficient  to  make  the  deposition  evidence  when  it  appears  that  the 
witness  resided  in  another  county.    Hirons  v.  Griffin,  479. 

Depositions  taken  without  a  commission  issued,  sustained,  it  appear- 
ing that  the  commission  had  been  ordered  by  the  court  and  that  the 
commissioner  had  been  appointed  under  circumstances  requiring  despatch. 
Porter  v.  Bcltzhoover,  484. 

The  commissioner's  certificate  must  show  that  tTie  depositions  were 
taken  by  him.     Ihid. 

Depositions  taken  down  by  a  clerk  to  the  commissioners  sustained. 
Read's  Administrator  v.  Randel,  5.00. 

DEPUTY. 

Powers  conferred  on  public  officers  by  statute  requiring  judgment  and 
discretion  for  the  protection  of  important  interests,  must  be  executed 
personally,  and  not  by  deputy.     Carlisle  v.  Carlisle's  adm'r,  318. 
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DEPUTY. 

A  deputy  prothonotary  cannot  appoint  referees,  under  the  act  of 
assembly,  to  bind  lands.     Ibid. 

It  seems  that  such  a  deputy  cannot  do  any  act  that  is  not  strictly 
ministerial.    Ih, 

DEVISE. 

A  devise  of  money  arising  from  land  to  the  trustees  of  a  church  for 
the  education  of  poor  children  is  void.  Wiltbank  v.  Wiltbank's  adminis- 
trators; State  use  Derrichson  v.  West's  executors,  18,  151. 

The  trustees  of  a  church  incorporated  under  the  general  law  cannot 
take  for  such  purpose,  nor  can  chancery  substitute  a  trustee  and  execute 
the  trust.     Ibid.  18. 

A  bequest  of  money  arising  from  the  sale  of  land,  is  the  same  as  a 
devise  of  the  land.     Ibid.  18. 

A  restriction  upon  a  devise  in  fee,  inconsistent  with  such  estate  is 
void,  as  defeating  the  principal  intent.  Lessee  of  Barnard  et  al.  v.  Bailei/ 
et  al.,  56. 

The  interest  of  a  devisee  over  in  an  executory  devise  will  pass  by  will, 
or  descend  upon  the  death  of  such  devisee  before  the  contingency  happens. 
Lessee  of  Kean  v.  Hoffecker,  103. 

The  descent  is  to  the  heir  of  the  person  last  entitled,  without  regard  to 
the  blood  of  the  first  devisee  over.     Ibid. 

Seisin  is  not  necessary  to  make  a  stock  of  descent.     Ibid. 

See  Wni. 

DIVORCE. 

Condonation  of  adultery  no  defence  to  a  suit  for  divorce  if  subsequent 
acts  be  proved.     Jeans  v.  Jeans.  38. 

The  doctrines  of  the  ecclesiastical  courts  in  divorce  cases  recognized  to 
a  certain  extent.     Ibid. 

On  a  decree  of  divorce  causa  adult,  of  the  husband,  the  court  allowed 
the  wife  one-third  of  his  lands  for  life.     Ibid.  142. 

The  court  also  gave  her  the  custody  of  her  daughters,  with  an  allowance 
for  their  support.     Ibid. 

On  a  petition  for  divorce  the  court  stayed  the  husband's  suit  for  his 
wife's  fortune,  until  he  appeared  to  her  petition.  Baldwin  v.  Baldunn, 
196. 

DOWER. 

Dower  is  a  right  under  our  acts  of  assembly,  and  not  at  common  law. 
Coulter  v.  Holland,  330. 

Dower  may  be  assigned  in  one  tract  for  the  whole.     Ibid. 

In  general  this  is  the  mode  of  assignment  as  against  the  heir.     Ibid. 

Assignment  in  separate  parcels  as  against  devisees  or  purchasers.     Ibid. 

An  assignment  against  a  devisee  wholly  in  the  tract  devised,  sustained 
against,  a  purchaser  with  notice,  the  devisee  not  objecting.     Ibid. 

In  dower  the  widow  is  entitled  to  damages  as  against  a  purchaser  only 
from  the  purchase,  and  not  from  the  husband's  death.  Green  v.  Tennant, 
336. 

Dower  in  such  case  is  to  be  assigned  according  to  the  value  of  the  land 
at  the  time  of  alienation,  and  not  the  improved  value.     Ibid. 

EJECTMENT. 

It  seems  that  an  award  in  a  reference  in  ejectment  is  conclusive  upon 
the  title.     Lessee  of  Porter  v,  Matthews,  30. 
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EJECTMENT. 

In  ejectment  plaintiff  cannot  go  out  of  his  plot  to  prove  defendant's 
possession  of  other  lands.     Anderson's  Lessee  v.  Stean,  60. 

In  ejectment  founded  on  a  sheriff's  title,  plaintiff  must  show  the  judg- 
ment and  inquisition.     Lore's  Lessee  v.  Hambleton,  474. 

Mere  irregularity  of  proceedings  for  sale  will  not  vitiate  the  title.  (See 
Practice,  474,  139,  289.)      Ibid. 

EQUITY. 

If  land  be  purchased  by  one  and  the  conveyance  taken  in  another's 
name,  a  trust  results  to  the  person  paying  the  purchase-money.  Newella 
v.  Morgan  et  al.,  225. 

If  the  title  be  so  taken  in  frmid  of  creditors,  chancery  will  relieve,  and 
subject  the  land  to  the  payment  of  the  debts  in  the  legal  order  of  prefer- 
ence.    Ihid. 

Diligence  at  law  often  gives  preference  in  equity.     Ihid. 

A  creditor  having  exhausted  his  remedies  at  law,  will  be  aided  by 
equity,  to  discover  and  reach  property  out  of  his  reach  at  law.     Ihid. 

The  oldest  judgment  creditor  having  applied  for  relief  to  equity  was 
decreed  to  have  a  legal  preference  to  the  assistance  of  that  court  —  a  lien 
on  the  equitable  interest,  or  right  acquired  in  equity  by  superior  diligence 
at  law.     Ibid. 

In  such  case  the  doctrine  of  pari  passu  distribution  does  not  apply. 
Ibid. 

In  general,  a  cestui  que  trust  has  the  same  power  over  the  trust  estate 
as  the  owner  of  a  legal  estate  (except  as  to  dower.)      Ibid. 

Relief  in  equity  must  be  agreeable  to  the  case  made  in  the  bill.  Kibler's 
administrator  v.  Whiteman's  executor,  401. 

Bill  against  one  charging  him  as  executor  will  not  warrant  a  decree 
against  him  personally,  although  he  be  chargeable  personally.     Ihid. 

A  legacy  payable  at  a  future  day  is  vested  and  does  not  lapse  on  the 
legatee's  death  before  the  day,  if  it  appear  that  the  postponement  was 
for  the  ease  of  the  estate  and  not  on  account  of  the  condition  of  the  lega- 
tee.    Ibid. 

A  legacy  may  be  charged  on  land  by  inference.  The  intent  governs. 
Ihid. 

If  debts  or  legacies  are  directed  to  be  paid  by  the  executor,  and  land 
is  devised  to  him,  the  land  is  chargeable,  if  it  appear  that  the  payment 
of  the  debts  or  legacies  was  to  be  made  in  preference  to  the  devisee's  in- 
terest in  the  land.     Ihid. 

The  assignee  of  a  bond  takes  it,  subject  to  all  equities  as  between  the 
original  parties.     Griffith  v.  Lowery,  4(57. 

EVIDENCE. 

A  receipt  in  full,  though  strong  prima  facie  evidence  of  payment,  is  not 
conclusive.     Fowler's  use  v.  Robinson,  5.     Derrickson  v.  Morris,  392. 

In  a  suit  by  a  guardian,  the  appointment  must  be  proved,  on  the  gen- 
eral issue.     Wilson  v.  Vandyke,  29. 

A  partial  failure  of  the  consideration  of  a  bill  of  exchange  cannot  be 
set  up  as  a  defence  to  an  action  on  the  bill ;  but  a  total  failure  may.  Mills 
V.  Gilpin,  32. 

Fraud  will  vitiate  the  contract,  and  to  show  fraud  the  worthlessness 
of  the  article  may  be  proved  in  an  action  on  a  bill  accepted  for  the  price 
of   it.     Ibid. 

QuiPre.  Whether  evidence  of  part  judgment  is  admissible  under  a  plea 
of  payment.     Prcttyman  v.  Magee's  adm'r  4G. 

A  retailers  licence  is  not  evidence  of  interest,  for  the  party  taking  it 
out.     M'Cabe  v.  Morrison,  CG. 

In  trover,  proof  of  the  misuse  or  abuse  of  the  thinsr,  is  evidence  of  a 
conversion,  and  a  demand  not  necessary.     Maguyer  v.  Haicthorne,  71. 
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EVIDENCE. 

If  an  instrumentary  witness  cannot  be  found,  proof  of  his  handwriting 
will  be  sufficient.     Jerman  v.  Hudson,  134. 

On  the  return  of  non  est  to  an  attachment  against  a  witness,  the  party 
will  be  let  into  other  proof.     Ibid. 

Where  the  witness  cannot  be  had,  proof  of  his  handwriting  and  not 
that  of  the  party,  is  the  proper  proof  of  the  instrument.     Ibid. 

On  a  sale  of  goods  to  one  for  another,  the  legal  liability  depends  on  the 
question  to  whom  credit  was  given,  which  may  be  proved  by  the  entry 
on  the  books,  &c.     Quinby  v.  Boyd,  141. 

An  instrumentary  witness,  having  proved  his  own  signature  to  the  deed, 
but  being  unable  to  identify  the  party  executing  it  (not  knowing  him) 
proof  of  the  obligor's  handwriting  held  sufficient.  Layton  d  Sipple  v. 
Hastings,  147. 

Depositions  are  not  evidence  against  a  party  having  no  opportunity 
to  cross-examine.     Stille  v.  Layton,  149. 

In  debt  on  an  administration  bond,  the  defendant  cannot  gi<ve  outstand- 
ing debts  in  evidence  under  a  plea  of  performance.  Ratdliffe'a  adm.  v. 
Short,  152. 

Matter  excusing  non- performance  cannot  be  given  in  evidence  under  a 
plea  of  performance.     Ibid. 

A  deed  executed  with  the  usual  formalities,  and  also  duly  acknowledged 
(but  not  recorded)  is  not  evidence  without  proof  of  delivery.  Porter's 
Lessee  v.  Buckingham,  197. 

A  notched  stick  admitted  in  evidence,  with  the  party's  oath,  as  a  good 
book  of  original  entries.     Rowland  v.  Burton,  288. 

In  an  action  for  a  libel  the  declarations  of  the  defendant  at  the  time 
of  publication  are  evidence  as  a  part  of  the  res  gestae  and  to  show  the  quo 
animo.     Rice  v.  Simmons,  309. 

In  a  suit  between  the  creditor  and  garnishee  of  A.  he  may  prove  his 
book  of  accounts,  though  no  party  to  the  suit.  Edwards  v.  Delaplaine, 
322. 

An  inventory  is  evidenil-e  inter  alios  to  show  the  assent  of  the  executor 
to  the  bequests  in  the  will,  and  to  show  transmission  of  title  under  the 
will;  but  not  to  prove  title  in  the  testator.  Phillips  &  Naples  v.  Short, 
339. 

The  assessment  list  is  no  evidence  of  property.     Ibid. 

To  prove  a  levy,  the  execution  must  be  shown.  Caussey  v.  liofland, 
343. 

An  award  is  not  evidence  unless  made  conformably  with  the  submis- 
sion.    Stevens  v.  Gray,  347. 

An  arbitrator  may  be  examined  to  prove  that  certain  matters  were 
not  considered  by  the  referees.     Ibid. 

The  correction  of  an  administration  account  made  on  the  appeal  of  one 
heir,  &c.  is  evidence  for  other  heirs,  &c.  whose  right  of  appeal  is  not  then 
barred.     Booth  v.  Booth's  adm'rs,  54. 

Handwriting  may  be  proved  from  a  knowledge  of  its  character.  Med- 
ford  V.  Spencer,  348. 

The  written  admissions  of  a  grantee,  that  the  purchase-money  has  not 
been  paid  are  evidence,  though  the  deed  contain  the  usual  acknowledge- 
ment to  the  contrary.     Harris  v.  Harris'  adm'x,  354. 

In  an  action  against  an  administrator  it  is  not  necessary  under  the 
general  issue  to  prove  the  grant  of  letters.     Ibid. 

It  seems  that  in  slander,^  defendant  may  give  evidence  of  plaintiff's 
general  bad  character.     Waples  v.  Burton,  446. 

On  an  issue  of  devisavit  vel  non  both  the  attesting  witnesses  to  the 
will  must  be  called,  if  they  can  be  had.     Rash  v.  Pumel,  446. 
VOL.   II.  75 
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EVIDENCE. 

Depositions  taken  before  the  Register  on  a  review  may  be  read  on  the 
issue  if  the  witness  cannot  attend.    Ibid. 

Declarations  of  testator  as  to  his  intentions,  evidence.     Ibid. 

The  record  acknowledgment  of  satisfaction  of  a  recognizance  in  the 
Orphans'  Court,  must  be  proved  like  any  other  receipt.  Jones,  adm'r  of 
Gullett  V.  Burton  Sh'ff,  465. 

An  administration  account  is  not  evidence  that  the  payment  of  debts 
is  in  due  order.     Hukill's  adm'r,  v.  Corn-well,  473. 

Proof  of  altering  a  genuine  instrument  will  support  an  indictment  for 
forging  it.     State  v.  Marvels,  527. 

On  an  indictment  for  passing  counterfeit  money  the  proof  must  iden- 
tify the  note.     State  v.  Hargrove,  527. 

On  an  indictment  for  selling  liquor  by  the  small,  evidence  of  general 
usage  sufficient  to  convict  the  store  keeper  for  the  acts  of  his  clerk. 
State  V.  Burchinall,  528. 

Selling  a  quart,  to  be  taken  at  different  times,  is  evidence  to  support 
an  indictment  for  retailing  by  the  small  measure.     Ibid. 

Confessions  are  not  evidence  unless  vohintary,  but  if  they  lead  to  the 
discovery  of  the  stolen  property,  that  is  evidence.     State  v.  Brick,  530. 

On  an  indictment  for  compounding  a  felony,  the  record  of  the  felon's 
conviction  is  prima  facie  evidence.     State  v.  Duhamel,  532. 

Evidence  of  stealing  a  lamb  will  support  an  indictment  for  stealing  a 
sheep.     State  v.  Tootle,  541. 

See  Witness,  Practice,  Depositions. 


EXECUTORS  AND  ADMINISTRATORS. 

Indebitatus  assumpsit  lies  for  a  distributive  share.  Booth  v.  Booth's 
adm'r,  54. 

Appearance  and  pleading  to  a  scire  facias  is  a  controverting  the  suit  so 
as  to  deprive  an  administrator  of  the  benefit  of  sect.  14  Dig.  227,  in 
relation  to  costs.     Jenkins  v.  Cooper's  adm'r,  138. 

The  promise  of  an  administrator  will  not  revive  a  debt  barred  by  limi- 
tation.    Oailey  v.  Washington's  Ex'r,  204. 

An  administrator  cannot  be  summoned  as  a  garnishee  during  the  settle- 
ment of  the  estate.     Marvel  v.  Houston's  Ex'r,  349. 

Payments  by  an  executor  towards  a  judgment  recovered  against  the 
decedent,  and  existing  as  a  lien  at  his  death,  will  prevent  the  pre- 
sumption of  payment  arising  from  lapse  of  time.  Richardson's  adm'r  v. 
Peterson,  306. 

Lands  bound  by  judgment  against  the  decedent,  are  bound  in  the 
hands  of  the  heir  or  devisee  by  a  judgment  on  a  scire  facias  against  the 
executor.     Ibid. 

An  affidavit  of  special  cause  of  action  made  by  an  administrator  to 
hold  the  defendant  to  bail,  will  not  prevent  his  resorting  to  proof  under 
the  general  counts.     Reed's  adm'r  v.  Randel,  500. 

FRAUDS,  STATUTE  OF. 

A  sale  of  a  growing  crop,  though  within  the  statute,  not  being  re- 
duced to  writing,  may  be  taken  out  by  part  execution,  as  by  the  ven- 
dee's taking  tlie  corn.     Hdllis  v.  Morris,  3. 

A  contract  which  by  its  terms  is  to  continue  longer  than  a  year,  is 
within  the  statute,  although  it  may  possibly  be  put  an  end  to  within  the 
year.     Harris  v.  Porter,  27. 

If  A  place  his  goods  in  B's  hands,  for  a  fraudulent  purpose,  a  court  of 
justice  will  not  aid  him  to  recover  them  back.     HoUis  v.  Morris,  128. 
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FREEMAN. 

In  an  indictment  against  a  free  negro  or  free  mulatto  for  larceny,  the 
freedom  must  be  proved.     State  v.  Shockley,  531. 

A  felon  convict  sold  as  a  servant  may  be  indicted  as  a  freeman.  State 
V.  Morris,  534. 

Distinction  between  free  man  and  free  negro  as  used  in  the  act  of 
1826.     Ibid. 

GARNISHEE. 

After  a  plea  of  nulla  bona,  an  award  and  judgment  against  the  gar- 
nishee on  a  reference  entered  into  by  him  bona  fide,  will  protect  him  as 
well  as  a  verdict.     Stille  v.  Layton,  149. 

A  corporation  cannot  be  summoned  as  garnishee.  Holland  &  Craw- 
ford V.  Leslie  &  White,  306. 

GUARDIAN  AND  WARD. 

A  guardian  may  file  exceptions  in  his  own  name  as  guardian.  Johnson 
V.  Johnson,  273. 

GUARANTY. 

One  party  cannot  bind  the  firm  by  a  guaranty  of  the  debt  of  a  third 
person  without  the  assent" or  ratification  of  the  others.  Mabury,  Pollard 
d  Co.  V.  Sainton  <&  Co.,  24. 

In  case  of  a  guarantee  the  guarantor  is  entitled  to  notice  of  the  default 
of  his  principal,  unless  he  be  shown  to  be  insolvent.     Ibid. 

On  the  guaranty  of  a  bond  the  assignee  is  bound  to  use  due  diligence. 
Janvier  v.  Mulford,  28. 

Suit  must  be  brought  to  the  first  term  after  the  bond  falls  due,  unless 
the  defendant  be  insolvent.     Ibid. 

If  at  the  time  of  a  contract,  a  bank  note  be  paid  without  endorsement, 
guaranty  or  agreement,  it  is  received  as  money,  and  the  risk  of  the  sol- 
vency of  the  bank  is  on  the  receiver.     Corbit  v.  The  Bank  of  Smyrna,  235. 

In  case  of  a  guaranty  of  a  note  the  guarantor  is  entitled  to  reasonable 
notice  of  the  insolvency  of  the  payer.     Ibid. 

Indebitatus  assumpsit  lies  by  the  assignee  v.  the  assignor  of  a  note, 
where  the  maker  proves  insolvent.     Pyle  v.  M'Monagle,  408. 

The  liability  of  such  assignor  is  not  that  of  an  indorser;  it  is  a  guar- 
anty of  the  solvency  of  the  drawer.     Ibid. 

HUSBAND  AND  WIFE. 

In  a  suit  by  husband  and  wife,  the  court  will  intend,  after  judgment, 
that  it  was  for  the  debt  of  the  wife.     Hearn  v.  Ralph,  6. 

Judgment  cannot  be  entered  against  husband  and  wife  on  a  bond  and 
warrant  of  attorney  given  by  the  wife  dum  sdla,  49. 

A  marriage  void  because  contracted  within  the  prohibited  degrees  can 
be  confirmed  bv  subsequent  act  of  assembly.  Moore  d  Wife  v.  Whitaker, 
50. 

Judgment  against  husband  and  wife  set  aside  because  confessed  on  a 
warrant  of  attorney  given  by  the  wife  after  marriage.  Henchman  v. 
Roberts  &  Wife,  74. 

Husband  convicted  of  stealing  his  wife,  she  being  a  slave.  State  v. 
Minos.  529. 

Husband  fined  for  striking  his  wife.     State  v.  Buckley,  552. 

See  Divorce. 

INDORSER. 

The  condition  of  a  bond  to  indemnify  an  endorser  of  a  note  from  any 
failure  to  pay  it,  and  against  any  liability  that  might  fall  on  him  in  con- 
sequence of  his  indorsement,  held  to  extend  to  another  note  given  and  en- 
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INDORESR. 

dorsed  by  the  same  parties  on  a  renewal  of  the  first  note.     Sutton  v.  Mul- 
ford,  72. 

A  renewal  of  a  note  at  bank  is  not  a  payment  for  the  purposes  of  such 
indemnity.     Ibid. 

The  liability  of  the  assignor  of  a  note  is  not  that  of  an  indorser;  it  is 
a  guaranty  of  the  solvency  of  the  drawer.     Pyle  v.  M'Monagle,  468. 

INFANCY. 

An  infant  cannot  sue  by  guardian  unless  a  guardian  has  been  ap- 
pointed; but  must  sue  by  next  friend.    Wilson  v.  Vandyke,  29. 

The  act  of  limitation  cannot  be  pleaded  to  an  action  brought  by  an 
infant,  and  where  the  infancy  appears  on  the  record.  Traverse's  adm'r 
V.  Cain,  97. 

If  the  defendant  would  deny  the  infancy,  he  must  plead  in  abatement. 
Ibid. 

INSANITY. 

The  presumption  of  law  is  in  favor  of  sanity.  Duffield  v.  Morris'  Ex'r, 
375. 

If  general  insanity  be  proved,  the  presumption  is  that  it  continues. 
Ibid. 

A  lunatic  may  make  a  will  in  lucid  interval.     Ibid. 

Stronger  proof  of  lucidity  necessary  in  cases  of  general  insanity.     Ibid. 

Insanity  from  intemperance  is  temporary  and  generally  followed  not 
merely  by  a  lucid  interval,  but  permanent  restoration  to  reason.     Ibid. 

To  such  a  case  the  presumption  of  insanity  would  not  apply.     Ibid. 

Hound   disposing   mind  —  what?     Unsound   mind  —  what?     Ibid. 

The  law  makes  no  presumption  of  insanity  from  suicide,  but  it  is  a  fact 
for  the  jury.     Ibid. 

INSOLVENCY. 

The  act  of  1832  directing  the  discharge  of  imprisoned  debtors  after 
five  days,  unless  &c.  is  cumulative,  and  may  be  waived  by  the  debtor  apply- 
ing for  the  benefit  of  the  insolvent  laws.     Fortner's  Case,  461. 

It  seems  that  an  assignment  giving  a  preference  is  void  whether  exe- 
cuted here,  or  out  of  the  state.     Hutchinson  v.  Gordon,  179. 

JUDGMENT. 

Lands  bound  by  judgment  against  the  deceased  are  bound  in  the  hands 
of  the  heir  or  devisee  by  a  judgment  on  a  scire  facias  against  the  executor. 
Richardson's  adm'r  v.  Peterson,  366. 

There  is  no  necessity  of  making  the  heir,  devisee  or  terre-tenant  a 
party  in  such  scire  facias.     Ibid. 

If  there  be  a  joint  judgment  against  several,  a  writ  of  error  cannot  be 
taken  by  one  alone.     Whitaker  v.  Parker,  413. 

JUROR. 

Juror  interrogated  as  to  bias  in  a  capital  case,  529. 

Jury  permitted  to  eat  but  not  to  separate.     Ibid. 

Verdict  set  aside  because  defendant  conversed  with  the  jurors  after  they 
were  sworn;  the  conversation  being  unexplained,  and  the  verdict  being 
against  the  evidence.     Johnson  v.  Porter,  325. 

LANDLORD  AND  TENANT. 

If,  after  notice  by  a  tenant  of  his  intention  to  quit,  he  continue  in 
possession  beyond  his  time,  he  forfeits  double  rent;  but  any  subsequent 
contract  by  which  the  tenancy  is  extended,  is  a  waiver  of  the  forfeiture. 
Lofland  v.  Emory,  297. 
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LANDLORD  AND  TENANT. 

A  tenancy  without  express  limitation  is  a  tenancy  from  year  to  year. 
Ibid. 

The  action  of  a  party  entitled  to  an  apportionment  of  rent  under  the 
statute  is  not  confined  to  use  and  occupation,  unless  the  demise  be  by 
deed.     Wright  v.  Wright,  350. 

A  party  so  entitled  can  recover  his  share  of  rent  from  a  person  to  whom 
the  tenant  has  paid  it,  in  an  action  for  money  had  and  received.     Ibid. 

A  landlord  is  entitled  to  a  year's  rent  out  of  the  tenant's  goods  sold 
on  execution.     Adams  v.  Vandever,  397. 

This  may  be  the  rent  arrear;  or  for  the  current  year.     Ibid. 

If  it  be  a  money  rent  it  is  to  be  paid  out  of  the  proceeds  of  sale,  in  pref- 
erence to  executions.     Ibid. 

If  a  grain  rent  or  share,  the  crops  are  to  be  sold  subject  to  the  rent; 
and  the  execution  creditor  is  entitled  to  all  the  proceeds  of  sale.     Tbid. 

A  tenant  is  liable  to  indictment  under  the  act  of  1831  for  cutting  tim- 
ber, if  the  landlord's  consent  be  disproved.    State  v.  Ja<;ksons,  542. 

Any  one  employed  by  the  tenant  is  also  liable.     Ibid. 

LARCENY. 

Horse  stealing;  quo  animo  at  the  time  of  taking,  the  criterion,  529. 
Coin  is  embraced  in  the  term  "  chattels,"  529. 
Husband  convicted  of  stealing  his  wife;  she  being  a  slave,  529. 
If  the  finder  of  property  having  the  marks  of  ownership  on  it,  appro- 
priate it,  animo  furandi,  to  his  own  use,  he  is  guilty  of  larceny.     State  v. 
Breck.  530. 

LAWS. 

The  printed  statute  laws  of  other  states  are  not  evidence  here  without  au- 
thentication.    Bailey  v.  McDowell,   34. 

LEGACY. 

If  a  legacy  be  made  payable  at  a  future  day  and  the  legatee  die  before 
that  day,  the  legacy  is  vested  and  does  not  lapse,  if  it  appear  that  the 
postponement  was  for  the  ease  of  the  estate,  and  not  on  account  of  the 
condition  of  the  legatee.     Kibler's  adm'r  v.  Whiteman's  ex'r,  401. 

A  legacy  may  be  charged  on  land  by  inference.    Ibid. 

LIBEL. 

A  publication  conveying  an  injurious  imputation  against  another  is  not 
a  libel  if  made  bona  fide  with  a  view  to  protect  the  publisher  or  the 
public  against  fraud,  and  containing  no  more  than  is  necessary  for  that 
purpose;  but  if  malicious,  it  is  a  libel.     Rice  v.  Simmons,  309. 

Malice  is  a  question  of  fact  for  the  jury.     Ibid. 

Distinction  between  written  and  verbal  slander,  417. 

Any  publication  that  tends  to  disgrace  a  man,  or  to  bring  him  into 
contempt  or  ridicule,  is  a  libel.     Ibid. 

But  a  degrading  imputation  must  appear  on  the  face  of  the  libel,  or  by 
necessary  inference  from  it.     Ibid. 

Mere  scurrility  and  abuse  without  point  or  specific  imputation,  is  not 
actionable.     Ibid. 

Covert  slander  may  be  explained  by  inuendo,  capable  of  proof.     Ibid. 

LIENS. 

A  recognizance  in  the  Orphans'  Court  for  the  acceptance  of  intestate 
lands,  is  a  lien  from  its  caption.     Gullet's  adm'r  v.  Burton,  465. 
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LIMITATION. 

A  bond  will  be  presumed  paid  after  20  years  unless  there  be  something 
to  rebut  the  presumption.     Durham  v.  Evan's  Ex'r,   124. 

A  certiorari  is  a  writ  of  error  and  limited  to  five  years  from  the  date 
of  the  judgment.     King's  adm'x  v.  Hudson's  adm'r,  135,   145. 

The  limitation  of  suits  on  collector's  bonds  extends  to  the  bond  of  a 
collector  of  state  taxes.     State  Treasurer  v.  Whitaker,  136. 

The  promise  of  an  administrator  will  not  revive  a  debt  barred  by  the 
old  act  of  limitation  on  1  fcJept.  1829.     Gailey  v.  Washington's  Ex'r,  204, 

LOTTERY  TICKETS. 

Quere.  Are  lottery  tickets  properly  chargeable,  in  a  book  account,  as 
an  article  of  merchandize?     Bailey  v.  McDowell,  34. 

MASTER  AND  SERVANTS. 

A  master  is  liable  for  the  negligence  of  his  servant.  Wilson  v.  Rock- 
land Man.  Co.,  67. 

The  owners  of  a  stage  coach  are  liable  for  the  negligence  of  their 
diriver.     McLane  v.  Sharpe  et  al.,  481. 

A  shop-keeper  is  liable  criminally  for  the  misdemeanour  of  his  clerk 
in  acts  done  with  his  knowledge  and  permission.     State  v.  Burchinal,  528. 

MAYOR'S  COURT.     (See    Courts.) 

MILL  RIGHTS. 

The  owner  of  both  banks  of  a  stream  has  a  right  to  the  stream,  but 
may  not  divert  it.     Delaney  v.  Boston,  489. 

Each  riparian  proprietor  holds  to  the  middle  of  the  stream;  one,  there- 
fore, cannot  dam  it  without  the  other's  consent,  or  legislative  grant.    Ibid. 

Such  a  grant  is  a  contract  with  the  state,  and  its  conditions  must  be 
complied  with.     Ihid. 

The  prior  occupant  of  a  mill  seat,  established  by  riparian  proprietor- 
ship or  legislative  grant,  has  a  right  to  the  flowage  of  the  water  below  in 
its  natural  course.     Ibid. 

A  riparian  owner  below  has  no  right  to  divert  the  water  from  its 
natural   bed.     Ibid. 

If  such  owner  has,  fifty  years  ago,  diverted  the  waters  from  their  natu- 
ral course  and  drawn  them  through  an  artificial  canal,  the  riparian 
owners  of  the  stream  above  acquire  a  right  to  the  flowage  through  this 
canal  by  dedication  and  substitution,  and  the  water  cannot  be  again 
diverted  even  into  its  original  channel.     Ii)id. 

Twenty  years'  uninterrupted  enjoyment  of  such  an  easement  gives  a 
right  to  the  mill  owners  above  to  vent  their  water  through  the  same 
channel.     Ibid. 

The  public  acquire  a  right  by  dedication,  by  twenty  years'  use  of  a  pri- 
vate canal  through  which  the  tide  ebbs  and  flows.     Ibid. 

NEGLIGENCE. 

An  action  on  the  case  lies  for  carelessly  carrying  fire,  whereby  plaintiff's 
stack  yard  was  destroj^ed ;  but  for  not  for  accidental  burning ;  nor  for 
tcilful  burning.     Maull  v.   Wilson,  443. 

A  master  is  liable  for  the  negligence  of  his  servants.  67. 

The  owners  of  a  stage  coach  arc  responsible  for  the  negligence  of  their 
driver.     McLane  v.  Sharpe  et  al.,  481. 

PARTNERS. 

One  partner  cannot  bind  the  firm  by  a  guaranty  of  the  debt  of  a  third 
person  without  the  assent  of  all.     Maberry  d  Co.  v.  Bainton  d  Co.,  24. 
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PARTNERS. 

To  constitute  a  partnership  there  must  be  an  agreement  both  for  profit 
and  loss.     McCabe  v.   Morrison,  66. 

A  dormant  partner  need  not  be  joined  as  a  party  plaintiff.     Ibid. 

One  partner  cannot  bind  the  firm  by  deed.  Layton  &  Sipple  v.  Hast- 
ings, 147. 

But  the  deed  will  bind  as  the  separate  act  of  the  person  executing  it. 
Ibid. 

If  a  partner  make  a  payment  to  one  who  has  an  account  against  him 
and  also  one  against  the  firm,  the  creditor  must  apply  the  payment  to 
the  individual  account,  unless  he  can  show  a  consent  to  have  it  applied 
otherwise.     Johnson,.^.  Boone's  adtn'r,  172. 

A  firm  cannot  sue  by  its  style  alone.     Roberts  v.  Rowan  &  Co.  314. 

It  seems  that  though  one  partner  cannot  bind  the  firm  by  deed,  his 
release  will  restore  the  competency  of  a  witness  liable  to  the  firm,  by 
destroying  the  joint  cause  of  action,  481. 

PLEADING. 

The  admission  of  a  next  friend  to  sue  for  an  infant  ought  to  be  averred 
in  the  narr.     Wilson  v.  Vandyke,  29. 

A  dormant  partner  need  not  be  joined  as  a  party  plaintiff,  if  there  be  no 
privity  of  contract.     McCabe  v.  Morrison,  66. 

The  act  of  limitation  cannot  be  pleaded  to  an  action  brought  by  an 
infant,  where  the  infancy  appears  by  the  narr.,  97. 

If  the  defendant  would  deny  the  infancy,  he  must  plead  in  abatement. 
Ibid. 

A  former  recovery  is  conclusive  as  to  all  matters  that  might  have  been 
included  in  it,  unless  it  be  shown  that  the  matter  sued  for  was  not  so 
included.     Hollis  v.  Morris,  128. 

A  joint  tenant,  or  tenant  in  common,  cannot  maintain  replevin  for  his 
share  of  an  undivided  chattel  against  his  co-tenant;  or  against  anottier. 
Pritchard's  adm'r  v.   Culver,    129. 

In  trespass  by  a  part  owner,  for  an  injury  done  to  a  chattel,  the  de- 
fendant must  plead  the  non-joinder  in  abatement;  but  in  replevin  it  may 
be  taken  advantage  of  by  motion  in  arrest  of  judgment.     Ibid. 

If  the  narr.  contain  a  good  cause  of  action,  joined  with  matter  not 
actionable,  the  defendant  may  demur,  or  object  to  the  evidence,  or  ask  the 
court  to  exclude  it  in  the  charge;  but,  after  verdict,  the  court  will  intend 
that  damages  were  given  only  for  the  actionable  part.     Ibid. 

A  general  agent  with  an  interest  may  sue  in  his  own  name,  149. 

In  debt  or  bond  assigning  breaches  performance  is  not  a  good  plea. 
Ratcliffe's  adm'r  v.  Short,  152. 

In  debt  on  an  administrator's  bond  defendant  cannot  give  outstanding 
debts  in  evidence  under  a  plea  of  performance.     Ibid. 

Outstanding  debts  must  be  pleaded.     Ibid. 

A  count  upon  an  "account  stated  is  necessary  to  meet  evidence  of  a 
promise  to  pay  a  mere  balance,  without  proof  of  items.  Thompsons  v. 
Thompson,  202. 

On  exceptions  to  an  administration  account  the  record  must  show  the 
interest  of  the  exceptant.     Johnsons  v.  Johnson,  273. 

A  guardian  may  file  exceptions   for  his  ward.     Ibid. 

In  scire  facias  on  a  recognizance  in  the  Orphans'  Court  if  all  the  terre- 
tenants  be  not  summoned,  the  others  may  plead  this  in  abatement.  Town- 
send  V.  Townsend,  211 . 

The  plea  of  tender  will  not  avail  defendant  unless  it  be  the  full  amount 
recovered.     Lofland  v.  Emery,  297. 

A  firm  cannot  sue  by  its  style  alone.     Roberts  v.  Rowan  d  Co.,  314. 
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A  general  plea  cannot  be  restricted  to  a  particular  count  for  the  pur- 
pose of  letting  in  evidence.     Stevens  v.  Gray,  347. 

In  pleading  on  a  penal  statute  a  proviso  or  exception  parcel  of  the 
enacting  clause  must  be  negatived;  but  a  subsequent  exception  is  matter 
of    defence.     Silver    v.    Rhodes,    369. 

In  an  action  on  the  statute  for  not  satisfying  a  judgment,  plaintiff 
need  not  aver  that  the  money  was  not  received  from  the  sheriff  &c.  on 
execution.     Ibid. 

A  writ  is  pleaded  by  its  teste,  number  and  term.     Ibid. 

The  relief  granted  in  equity,  must  be  agreeable  to  the  case  made  by 
the  bill.     Kibler's  adm'r  v.  Whitcman's  Ex'r,  401. 

Bill  against  one  charging  him  as  executor  will  not  authorize  a  decree 
against  him  personally;   though  he  be  chargeable  personally.     Ibid. 

In  an  indictment,  coin  may  be  laid  as  "  goods  and  chattels,"  529. 

The  caption  is  no  part  of  an  indictment.     State  v.  Smith,  532. 

Review  of  the  cases  in  which  an  indictment  is  sufficiently  sustained, 
although  one  of  several  intents  charged  in  it  be  negatived.  The  State  v. 
Chandler,  553. 

Trespass  vi  et  armis,  and  not  trespass  on  the  case  is  the  proper  remedy 
against  a  person  illegally  taking  out  a  warrant  to  search  for  stolen  prop- 
erty.    Reed  v.  Legg,  173. 

The  defendant  in  a  judgment  cannot,  in  a  court  of  law,  plead  a  set-off 
due  from  a  cestui  que  use,  to  a  scire  facias  on  the  judgment.  Herdman  v. 
Morris's  Ex'rs,   509. 

PRACTICE. 

After  appearance  generally  for  a  firm,  and  pleading  to  a  narr.  against 
the  several  partners,  the  court  will  not  permit  the  appearance  to  be  re- 
stricted to  one  of  them,  although  he  only  was  taken.  Maberry  &  Co.  v. 
Sainton  d  Co.,  24. 

Suit  must  be  brought  on  a  guaranteed  bond  to  the  first  term  after  it 
falls  due.    Janvier  v.  Mulford,  28. 

An  infant  must  sue  by  next  friend,  unless  he  has  a  guardian,  29. 

In  an  action  on  a  bond  with  a  penal  sum  you  cannot  go  beyond  the 
penalty  and  costs.     Beeson's  executors  v.  Beeson's  administrator,  37. 

In  an  appeal  from  a  J.  P.  in  an  action  of  trespass  the  proof  must 
show  a  trespass  before  the  commencement  of  the  action  below  and  not 
merely  before  filing  the  appeal.     Salmons  v.  Collins,  45. 

After   jury   sworn   no   amendment   allowable   changing   issue,   46. 

Judgment  cannot  be  entered  v.  husband  and  wife  on  the  bond  of  the 
wife  dum  sola.     Wright's  case,  49. 

A  cause  of  action  cannot  be  split  to  reduce  it  within  the  jurisdiction  of 
a  J.  P.     Merrick  v.  Dawson,  50. 

In  ejectment  plaintiff  cannot  go  out  of  his  pretensions  to  show  defend- 
ant's possession  of  other  land.     Anderson's  lessee  v.  Stean,  50. 

In  a  scire  facias  on  an  old  judgment,  where  the  narr.  was  lost,  the  court 
permitted  a  narr.  to  be  filed  nunc  pro  tunc,  66. 

Judgment  v.  husband  and  wife  set  aside  because  confessed  on  the  war- 
rant of  the  wife  after  marriage.     Henchman  v.  Roberts,  74. 

If  an  instrumentary  witness  cannot  be  found,  proof  of  his  handwriting 
will  be  sufficient.     Jerman  v.  Hudson,   134. 

On  a  return  of  non  est  to  an  attachment  against  the  witness,  the  party 
will  be  let  into  other  proof.     Ibid. 

When  the  witness  cannot  be  had,  proof  of  his  handwriting  is  the  proper 
proof  of  the  instrument.     Ibid. 
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PRACTICE. 

Appearance  and  pleading  to  a  scire  facias  is  controverting  a  suit,  so  as 
to  deprive  an  administrator  of  the  benefit  of  section  14,  Digest  227,  rela- 
tive to  costs,  138. 

On  a  decree  of  divorce  the  court  appointed  commissioners  to  assign 
the  wife  a  portion  of  her  husband's  land ;  and  issued  a  writ  of  habere  fa- 
cias to  put  her  in  possession.     Jeans  v.  Jeans,  142. 

A  judgment  on  award  will  protect  a  garnishee,  as  well  as  a  verdict,  149. 

Plaintiff  having  left  the  state  after  suit  brought,  ordered  to  give  se- 
curity for  costs.     Townsend  v.   Houston,   157. 

Appeal  dismissed  for  want  of  proper  security  to  prosecute,  158. 

A  view  ordered  in  the  action  of  Waste.     Waples  v.  Waples,  159. 

No  appeal  from  a  J.  P.  to  be  entered,  until  a  transcript  under  seal,  be 
filed.     Green  v.  Kinney,  160. 

The  bailiff  to  the  jury  permitted  to  be  sworn  to  prove  any  irregularity 
in  the  jury  in  making  their  verdict.     Hutchison  v.  Gordon,   179. 

Pending  a  petition  for  divorce  the  court  stayed  the  husband's  suit  for 
his  wife's  fortune,  until  he  appeared  to  her  petition.  Baldwin  v.  Baldwin, 
196. 

On  exceptions  to  the  administrator's  account  the  interest  of  an  ex- 
ceptant must  appear  by  the  record.     Johnson  v.  Johnson,  273. 

If  witnesses  be  sworn  by  a  magistrate  before  the  commissioner  to  take 
depositions,  it  is  sufficient.     Ander  v.  Ross,  276. 

A  general  appearance  restricted  to  a  special  one  on  proof  of  mistake, 
and  want  of  authority.     Townsend  v.  Townsend,  277. 

After  recovery  in  ejectment,  plaintiff  takes  possession  at  his  peril,  the 
verdict  being  general.     Fassit's  lessee  v.  Richards  <&  Clark,  289. 

On  application  to  continue  a  cause  for  the  absence  of  witness,  the 
court  (under  peculiar  circumstances)  required  the  party  to  disclose  what 
he  expected  to  prove  by  the  witness,  289. 

On  certiorari,  time  for  filing  exceptions  is  the  first  Friday  of  the  term; 
but  enlarged  time  will  be  allowed  respondent  to  allege  diminution,  290. 

When  the  court  will  on  certiorari,  hear  proof  of  facts  beyond  the  record, 
and  how.     Cullen  v.  Lotcery,  292,  459. 

A  repleader  awarded  after  verdict  on  an  immaterial  issue  though  in 
favour  of  the  party  presenting  the  issue.     Hendrixen  v.  Huey,  301. 

Cause  continued  at  the  first  term  for  the  absence  of  a  material  witness 
out  of  the  state,  though  his  deposition  might  have  been  taken,  305. 

Motions  for  new  trial  on  the  ground  of  surprise  must  be  founded  on 
affidavit.     Rice  v.  Simmons,  309. 

Cause  continued  because  plaintiff  was  in  solitary  confinement  and  his 
counsel  not  permitted  to  see  him.     Chandler  v.  Barker,  316. 

Plaintiff  having  declared  in  the  name  of  H.  B.  executor  of  William  B. 
instead  of  Wolf  B.  was  permitted  to  amend,  after  issue  joined,  316. 

Appearance  bail  let  in  to  defend  the  suit  v.  his  principal ;  on  terms,  327. 

Affidavit  to  hold  to  bail  must  swear  to  the  indebtedness  with  reason- 
able certainty.     Read's  administrator  v.  Randel,  327. 

Dower;  how  assigned,  330.      (See  Dower.) 

The  costs  of  witnesses  not  sworn  will  not  be  taxed,  if  objected  to,  unless 
it  be  shown  that  they  were  or  might  have  been  material,  344. 

In  an  action  on  a  book  account,  defendant  is  entitled  to  a  bill  of  par- 
ticulars ;  and  if  applied  for  in  time,  the  suit  will  be  stayed  until  it  be  fur- 
nished.    Layton  d  Sipple  v.  Anderson,  346. 
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Interest  is  allowable  on  a  merchant's  account,  after  six  months;  and 
the  jury  may  make  rests.     Ibid. 

On  issues  from  chancer}',  rules  to  lay  down  pretensions  may  be  moved  for 
there,  or  taken  in  this  court,  in  vacation,  350. 

It  is  the  practice  to  admit  sworn  copies  of  book  entries  where  plaintiff 
resides  out  of  the  state.  If  either  party  will  require  the  production  of 
the  books,  he  should  give  notice  to  the  other,  353. 

A  distributive  share  of  intestate's  estate  may  be  recovered  in  general 
indebitatus  assumpsit.     Harris  v.  Harris's  administratrix,  354. 

In  scire  facias  v.  an  executor  to  revive  a  judgment  recovered  against  the 
testator  there  is  no  necessity  to  make  the  heir,  &c.,  a  party,  3GG. 

The  court  refused  to  set  aside  a  verdict  in  slander  on  proof  by  defend- 
ant's attorney,  that  a  juror  liad  told  him  the  damages  were  agreed  on, 
by  each  juror  naming  a  sum,  and  dividing  the  aggregate  by  twelve. 
Chandler  v.  Barker,  367. 

Depositions,   taken   without   notice   of   interrogatories,    supressed,    393. 

A  suit  is  pendirig  in  error,  after  citation,  appearance  and  assignment  of 
errors;  and  it  does  not  abate  by  death,  407. 

New  parties  may  be  made  in  the  appellate  court.     Ihid. 

A  writ  of  error  on  a  joint  judgment  cannot  be  taken  by  one,  413. 

After  issue  joined  on  the  merits,  no  amendment  will  be  allowed  not 
going  to  the  merits.     Waples  v.  Magee  et  al.,  Robinson  v.  Holland,  444,  5. 

Plaintiff  cannot  be  compelled  to  elect  to  proceed  here,  or  in  the  courts 
of  another  state,  where  he  has  brought  suit  for  the  same  cause  of  action, 
471. 

Prob  te  necessary  as  against  an  administrator  though  suit  brought 
against  the  intestate.     Clonld  v.  Dntton.  472. 

Suit  may  be  sustained  against  an  administrator  for  misapplication  of 
assets,  without  excepting  to  his  accounts,  473. 

A  return  of  non  est  by  the  sheriff  of  one  county  will  not  admit  the  de- 
position of  a  witness  proved  to  reside  in  another  county  of  this  state. 
Hirons  v.  Griffin,  470. 

The  superior  court  cannot  reserve  for  hearing  in  bank,  questions  aris- 
ing on  a  case  from  the  register's  court,  480. 

In  assumpsit  on  a  special  contract,  with  common  counts,  plaintiff  may 
recover  on  the  quantum  mervii,  if  he  fail  to  prove  the  contract,  484. 

But  if  he  prove  a  different  contract  he  will  fail  altogether.    Ibid. 

A  witness  temporarily  here  from  another  state  may  be  examined  de 
bene  esse  as  a  going  witness.     Ibid.     (See  Depositions.) 

The  court  will,  on  motion,  exclude  witnesses  from  the  room,  494. 

Co-defendants ;  at  what  stage  verdict  allowed  to  be  taken  as  to  one, 
494,  527. 

On  a  petition  for  freedom,  master  ordered  to  give  security  for  the  slave, 
&c.,  528. 

Jury  discharged  on  account  of  prisoner's  illness,  528. 

Jurors  interrogated  as  to  bias.     State  v.  Bonioell.  529. 

The  court  will  judicially  notice  that  Camden   is  in  Kent  county,  541. 

The  defendant  in  a  judgment  cannot  at  lav  plead  a  set-off  due  from  a 
cestui  que  use,  to  a  scire  facias  on  the  judgment.  B>it  he  may  move  to 
stay  proceedings  until  the  payment  or  discount  be  allowed,  509. 


PRINCIPAL  AND  SURETY. 

The  surety  in  an  oflicial  bond,  whose  ajjpointment  is  animal,  is  not 
liable  beyond  tlie  year,  though  the  officer  continues  by  law  until  a  suc- 
cessor is  appointed,  190. 

A  surety  is  never  bound  beyond  the  principal;  his  liability  is  to  be 
taken  strictlv.     Ibid. 
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PRINCIPAL  AND  SURETY. 

Appearance  bail  let  in  to  defend  the  suit  as  his  principal,  on  terms. 
Bonsai  v.  Camp,  327. 

PROBATE. 

A  probate  is  necessary  in  a  suit  against  tlic  estate  of  a  deceased  per- 
son though  the  suit  was  brouglit  in  the  life  time  of  the  decedent,  dould 
V.  Button,  472. 

The  probate  of  a  will  cannot  be  controverted  coUatcraUif.  501.  (See 
Will.) 

A  cestui  que  use,  or  equitable  plaintiff  is  the  proper  person  to  make  a 
probate.     Herdman  v.  Moiris'  Ex'rs,  509. 

PUBLIC  OFFICERS. 

A  public  officer  upon  whom  a  legal  duty  is  enjoined  may  avail  himself 
of  all  means  proper  to  execute  it.     Hucji  v.  Richardson.  206. 

If  required  to  perform  to  the  best  of  his  skill  and  jiidr/nicnt  a  duty  re- 
quiring the  aid  of  others,  he  is  not  liable  for  their  mere  mistake;  if  no 
fault  of  his.     Ibid. 

Distinction  between  private  persons  and  public  officers.     Ibid. 

Between  public  officers  acting  for  their  oirn  advantarje,  and  those 
acting  merely  for  the  public  benefit.     Ibid. 

Between  public  officers  entitled  to  indcnuiit;/,  and  acting  without  in- 
demnity.   Ibid. 

Powers  and  duty  of  road  commissioners  in  opening  roads.     Ibid. 

Powers  conferred  by  law  on  a  public  officer,  requiring  judgment  and 
discretion  for  the  protection  of  important  interests,  cannot  be  exercised 
by  deputy.    Carlisle  v.  Carlisle's  adm'r,  .SI 8. 

A  deputy  prothonotary  cannot  ajipoint  referees  to  bind  lands,  under 
the  act  of  assembly.     (See  Deputy.)      Ibid. 

A  constable  makes  his  own  appraisement  upon  a  levy,  under  his  gen- 
eral official  oath.     Williams  v.  Hickman.  403. 

A  sheriff  has  a  right  to  enter  a  house  to  execute  process  if  the  outer 
door  be  open,  and  to  break  open  inner  doors,  if  property  be  concealed. 
Prettyman  v.  Dean  et  al.  404. 

He  may  repel  force  by  force;  and  use  the  force  necessary  to  execute 
his  writ.  Ibid. 

He  may  take  assistants  with  him,  who  will  be  justified  by  his  presence 
and  command.     Ibid. 

If  guilty  of  oppression  under  color  of  his  office,  he  is  liable  to  exemplary 
damages.     Ibid. 

But  whilst  acting  in  good  faith  he  must  be  protected.     Ibid. 

A  public  officer  is  justified  under  a  search  warrant  though  no  goods  be 
found;  not  so  the  person  taking  out  the  warrant,  173. 

RECEIPT. 

A  receipt  in  full,  thoiigh  strong  prima  facie  evidence  of  payment,  is 
not  conclusive.    Fowler  v.  Robi)isou.  dc.,  5.  392. 

The  usual  admission  in  deeds  of  the  receipt  of  the  purchase-money,  may 
be  Controverted.     Harris  v.  Harris'  adm'r,  354. 

REPLEVIN,  129.     (See  Pleading.) 

RETAILERS. 

Licences;  when  to  be  taken  out.  Certificates  to  be  always  filed  in 
May.     The  State  v.  Allen,  534. 
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ROAD. 

The  law  of  the  road  requires  travellers  to  keep  sufficiently  on  the  rlyht 
side  to  allow  a  free  passage  to  others,  travelling  in  a  different  direction. 
Wilson  V.  Rockland  Manu.  Co  ,  ()7. 

One  may  pass  on  either  side  being  responsible  for  negligence  or  im- 
prudence.   M'Lane  v.  Sharpe  et  at.,  481. 

Inquisition  against  the  Wilmington  and  Kennet  turnpike  Company  for 
not  keeping  the  road  in  order,  315. 

ROAD  COMMISSIONERS,  206.     (See  Public  Officers.) 

Rl  LES  OF  COURT,  161. 

SEARCH  WARRANT. 

Justification  under  search  warrant  will  shield  the  officer,  but  not  the 
informer,  if  no  goods  be  found.     Reed  v.  Legg,  173. 
The  person  taking  the  warrant  is  a  trespasser.    Ihid. 

SET-OFF. 

Under  circumstances  tlie  court  will  direct  a  set-off  of  judgments  in 
cross-actions  between  the  same  parties,  even  after  an  assignment  made 
with  a  view  to  defeat  the  right  of  a  set-off.     Morris  v.  Mollis,  4. 

A  note  not  due  at  the  time  of  attachment  laid,  cannot  be  set-off, 
though  due  before  plea  pleaded.     Edtcards  v.  Delaplainc,  322. 

The  defendant  in  a  judgment  cannot  in  a  court  of  law  plead  a  set-off 
due  from  a  cestui  que  use,  to  a  scire  facias  on  the  judgment.  Herdman  v. 
Morris'  FJx'rs,  509. 

SHERIFF.     (See  Pubuc  Officers.) 

SLANDER. 

Distinctions  between  written  and  verbal  slander.     Rice  v.  Simmons,  417. 

Any  publication  that  tends  to  disgrace  a  man,  or  bring  him  into  con- 
tempt or  ridicule,  is  a  libel.     Ibid. 

But  a  degrading  imputation  must  appear  on  the  face  of  the  libel,  or  by 
necessary  inference  from  it.     Ibid. 

See  Libel,  Evidence. 

SLAVES. 

The  liability  of  the  owner  of  a  slave,  discharged  after  35  years  old,  to 
maintain  such  slave,  extends  to  the  children  and  legatees  of  such  owner, 
365. 

A  slave  illegally  exported  from  this  state,  is  free  from  the  time  of  ex- 
portation.    Allen  V.  Negro  Sarah  et  al.,  434. 

The  issue  of  a  female  slave  so  exported,  born  after  exportation,  are 
free.     Ibid. 

On  proof  of  exportation,  it  is  for  the  claimant  to  show  a  license.    Ibid. 

Free  negroes  cannot  hold  slaves  in  Delaware,  441. 

A  father  cannot  hold  his  own  children  in  slavery.     Ibid. 

The  legatee  for  life  of  a  female  slave  is  entitled  to  the  issue  of  such 
slave  born  during  the  life  estate.     Smith  v.  Milman,  497. 

The  owner  of  a  female  slave  may  give  her  to  one  person  and  her  issue 
to  another.     Ibid. 

On  a  petition  for  freedom,  the  master  ordered  to  give  security  for  the 
forthcoming  of  the  slave,  &c. 

An  indictment  will  lie  for  an  assault  and  batterv  on  a  slave,  533. 
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TIME. 

Time  is  generally  computed  by  excluding  the  first,  and  including  the 
last  day;  the  act  of  1832  (8  v.  178.)  requires  both  days  to  be  included, 
461. 

At  common  law  the  term  month  means  lunar  and  not  calendar  month. 
State  v.  Jacobs  et  at.,  548. 

This  is  not  altered  by  our  act  (Dig.  143)  except  in  reference  to  the 
punishment  of  crime.    Ibid. 

TITLE. 

A  purchaser  at  constable's  sale  is  not  bound  to  see  that  all  the  pro- 
ceedings are  regular.     Williams  v.  Hickman,  463. 

But  he  must  show  a  judgment  and  execution  authorizing  the  sale.    Ibid. 

In  ejectment  founded  on  a  sheriff's  title  plaintiff  must  show  the  judg- 
ment, and  inquisition.     Lore's  Lessee  v.  Hambleton,  474. 

Mere  irregularity  of  proceeding  will  not  vitiate  the  sale.     Ibid. 

The  purchaser's  title  cannot  be  questioned  by  the  defendant  unless  on 
grounds  which  deny  the  court's  authority  to  sell.     Ibid. 

Twenty  years'  uninterrupted  enjoyment  of  an  easement,  gives  title. 
Delaney  v.  Boston,  489. 

See  Water  Rights  ;  Mill  Rights. 

TRESPASS. 

In  trespass  by  a  part  owner  for  an  injury  done  to  a  chattel  the  de- 
fendant must  plead  the  non-joinder  in  abatement ;  but  in  replevin  he  may 
move  in  arrest  of  judgment.     Pritchards  adm'r  v.  Culver,  129. 

Trespass  vi  et  armis  lies  against  a  person  taking  out  a  search  warrant 
if  no  goods  be  found,  173. 

Trespass  will  lie  against  a  Corporation.  Whiteman's  Ex'r  v.  Wil.  iC- 
Susq.  R.  R.  Co.,  514. 

TRUSTS.     (See  Equity.) 

VARIANCE. 

On  nul  tiel  record  it  is  not  a  variance  that  sums  and  dates  in  figures 
are  set  out  in  letters,  46. 

In  an  executory  contract  the  consideration  must  be  proved  as  stated 
and  not  a  substituted  performance,  359. 

In  assumpsit  on  a  special  contract  with  the  common  counts,  plaintiff 
may  recover  on  a  quantum  meruit  if  he  fail  to  prove  the  special  contract. 
Porter  v.  Beltzhoover,  484. 

But  if  he  prove  a  different  contract  he  will  fail  altogether.    Ibid. 

A  variance  between  the  charge  and  proof  of  ownership  of  goods  stolen 
is  fatal.    State  v.  Hearns,  530,  3. 

So  as  to  the  termini  of  a  road,  in  an  indictment  for  obstructing  it. 
State  V.  Jester,  531. 

Or  in  the  recital  of  a  judgment,  in  the  indictment,  531. 

WASTE. 

A  view  ordered  in  the  action  of  waste.     Waples  v.  Waplcs,  159. 
In  the  action  of  waste  plaintiff  recovers  the  place  wasted  and  double 
damages.     Ibid.  281. 
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WASTE. 

If  waste  be  done  in  one  acre  or  one  room  it  is  a  forfeiture  of  that  acre 
or  room;  if  done  sparsim  it  is  a  forfeiture  of  the  whole  tract  or  house. 
Ibid. 

The  cutting  of  timber  trees  is  waste,  unless,  &c.    Ibid. 

What  aro  timber  trees?  Anything  is  waste  that  will  injure  the  in- 
heritance.   Ibid. 

To  sustain  the  action  of  waste,  plaintiff  must  have  the  immediate  in- 
heritance.   Ibid. 

WATER  RIGHTS.     (See  Mill  Rights.) 

WILLS. 

The  interest  of  a  devisee  over  in  an  executory  devise  will  pass  by 
■will.     Kean's  Lessee  v.  Hoffeckcr,  103. 

In  construing  wills  technical  words  are  to  be  taken  in  their  technical 
sense  unless  a  plain  intention  appear  to  the  contrary.     Ibid. 

Whenever  a  devise  is  to  children  and  grandchildren,  or  to  brothers  and 
sisters  and  nephews  and  nieces  to  be  equally  divided  between  them,  and 
the  devisees  are  individually  named  thoy  take  per  capita,  and  not  per 
stirpes.     Ibid. 

The  words  equally  to  he  divided  when  used  in  a  will  mean  a  division 
per  capita  and  not  per  stirpes.     Ibid. 

A  lunatic  mav  make  a  will,  in  a  lucid  interval.  Dufjield  v.  Morris 
Ex'r,  375. 

What  degree  of  influence  will  vitiate  a  will.     Ihid. 

Sound  disposing  mind  and  memory  —  what?  Unsound  mind  —  what? 
Ibid. 

The  presumption  of  law  is  in  favor  of  sanity.    Ibid. 

The  law  makes  no  presumption  of  insanity  from  the  act  of  suicide ;  but 
it  is  a  fact  for  the  jury,  having  weight  on  the  question  of  sanity  or  in- 
sanity.    Ibid. 

Our  statute  requiring  two  witnesses  to  the  execution  of  a  will,  the 
will  must  be  proved  by  t^ro  witnesses.     Rash  v.  Purncl  et  al.,  448. 

On  an  issue  of  devisavit  vel  non  both  witnesses  must  be  examined,  if 
they  can  be  had.    Ibid. 

If  the  testamentary  witness  deny  his  attestation  the  party  calling  him 
is  not  prohibited  from  contradicting  or  impeaching  him.     Ibid. 

The  witnesses  to  a  will  need  not  see  the  testator  sign  if  he  acknowledge 
the  instrument  as  his  will.     Ibid. 

The  probate  of  a  will  cannot  be  controverted  collaterally.  Lessee  of 
Pennel  v.  Weyant  &  Moor,  501. 

But  the  probate  of  a  will  in  another  state,  of  lands  in  this  state,  may 
be  controverted  here  in  an  action  of  ejectment.     Ibid. 

The  lex  loci  governs  as  to  the  will  and  mode  of  probate.     Ibid. 

In  the  case  of  a  will  executed  abroad  the  attestation  must  show  that 
the  requisites  of  our  law  were  complied  with,  or  this  must  be  proved. 
Ibid. 

WITNESS. 

Belief  in  the  existence  of  God  and  a  future  state  of  rewards  and 
punishments  necessary  to  qualify  a  man  to  be  a  witness.  Perry's  adm'r 
V.  Stewart :  37 ;  State  Tou-nsend,  543. 

His  belief  on  the  subject  may  be  proved  by  evidence  of  his  declara- 
tions; and  his  own  assertion  of  a  change  of  belief,  made  at  the  time  he 
is  offered  to  be  sworn,  will  not  restore  him  to  competency.  State  v. 
Townscnd,  543. 

Qucere.  If  belief  in  a  God  who  will  punish  perjury  here  or  hereafter, 
will  not  qualify  a  Avitness.     Note  to  State  v.  Toirnsend,  545. 

An  arbitrator  may  be  examined  to  prove  that  certain  matters  were  not 
considered  by  the  referees.    Stevens  v.  Oray,  347. 
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WITNESS. 

If  an  attesting  witness  to  a  will,  deny  his  attestation  he  may  be  con- 
tradicted or  impeached  by  the  party  calling  him.  Rash  v.  Pumel  et  al., 
448. 

Two  witnesses  requisite  to  prove  a  will.     Ibid. 

In  an  action  against  stage  proprietors  for  the  negligence  of  their  driver, 
he  is  not  a  witness  loithout  a  release,  481. 

It  seems  that  though  one  partner  cannot  bind  another  by  deed,  his 
release  under  seal  would  remove  the  interest  of  such  witness  and  restore 
him  to  competency,  by  destroying  the  joint  cause  of  action  against  him 
by  all  the  partners.     McLane  v.  Sharpe  et  al.,  481. 

The  court  will,  on  motion,  direct  witnesses  to  leave  the  room,  whilst 
others  are  under  examination.    Prettyman  v.  Dean  et  al.,  494. 

Where  no  proof  is  produced  against  a  co-defendant  he  may  be  acquitted 
and  become  a  witness.    Ibid. 

A  limited  pardon  does  not  restore  the  competency  of  the  party  as  a 
witness.    State  v.  Jones,  528. 

One  purchasing  restitution  money  is  not  a  competent  witness,  though 
the  party  entitled  to  restitution  is  so  from  necessity.  The  State  v. 
Williams,  532. 
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